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Preface

At the end of his exercise, if an intelligent Martian were to attempt to find out
what are “human rights” and if he were to set out and read the whole eclectic
acquis of the European Court of Human Rights, he would most certainly not
be enlightened. To a large extent, human rights are legal issues which surface
on the international level because they were not — for whatever reason —
resolved at home. The lgitimatio activa ad cansam, the ratione materiae substantive
sieve of these issues is not too impassable and is mostly determined by the
Court’s own case-law. The environmental issues, for example, fall under
Article 8 as in Hutton v. the United Kingdom. The resulting human rights are
simply the internationalist’s constitutional rights. This is easy to prove. If
the European Court of Human Rights in Strasbourg were to become the
European Constitutional Court, its jurisdiction based on a Charter rather than
on an international Convention, “human rights” would metamorphose into
“constitutional rights.” There is, in other words, nothing inherently “human”
about human rights.

In turn, is there something inherently “constitutional’” about constitutional
rights? Constitutional courts, too, are the courts of last resort. The issues
which surface, if they respond to individual complaints (constitutional
complaints, amparo, 1V erfassungsbeschwerde, certiorari), are empirically selected in
much the same way as they are in Strasbourg,

The American Supreme Court, on the other hand, has developed a
fundamentality doctrine, which, ziz the XIV" Amendment, sifts through
constitutional imperatives to be dictated to the federal States. The European
Court of Human Rights is jealous of the American “pick and choose
doctrine” but mostly for case-management reasons; it says it is a victim of its
own success. Other European constitutional courts are, much like Strasbourg,
snowed under an ever rising number of constitutional complaints.

Anhonestassessment cannot maintain that the Western civilisation compels
its categorical imperatives through these random processes of selection. For
example, if human rights are about categorical imperatives at this critical
stage in the development of the civilisation and of its discontents, why is it
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that the environmental issues that ought to be at the centre of adjudication
do not even arise? It is too late now and it will be much more late when they
do arise. Thus the title of the book: at best, the legal essays constituting
this book are the virtual restore points. They are located somewhere in the
past. Ils sont déja dépassés par les événements. Only a breakdown will make them
practically relevant. In turn, it was precisely such a breakdown — the World
War II — which brought human rights to the surface of social conscience in
the first place.

This may sound pessimistic but the point I am making is more basic.

Lawyers think that the obedience to the norm is simply the impact of
the sanction attached to the norm’ own disposition. Legal scholars have
little understanding of the fact that normative integration — the opposite of
Durkheim’s anomie and disorganisation — is a contingent socio-psychological
process. Judges, for example, speak the prose but they are unaware that
their own sense of justice is neither mere logic nor Oliver Wendell Holmes’
“experience.” Yet this sense of justice is at the root of what simple people
intuitively and correctly understand as human rights. To perceive a situation
as unjust is to perceive its absurdity, to be outraged by it. The sincerity of
this perception is measured when it happens to others. A judge, therefore,
is literally constituted by his own sense of justice. True, this sense of justice
must be cognitively sustained by knowledge, by experience and by logic. A
judge without a deeply rooted common sense perceiving a situation as unjust
is simply not a judge. In other words, “unjust” and “illogical” is not the same
thing, The judge, to paraphrase Holmes, must experience injustice. It follows
logically that the experience of absurdity, which is at the core of the “sense
of justice” is not simply a cognitive experience. Where does it come from?

Men think that acting unjustly is in their power, and therefore that being just
is easy. But it is not; to lie with one’s neighbour’s wife, to wound another, to
deliver a bribe, is easy and in our power, but to do these things as a result of
a certain state of character is neither easy nor in our power. Similarly to know
what is just and what is unjust requires, men think, no great wisdom, because
it is not hard to understand the matters dealt with by the laws (though these
are not the things that are just, except incidentally); but how actions must be
done and distributions effected in order to be just, to know this is a greater
achievement than knowing what is good for the health.!

It is surprising to see Aristotle treat the above two subject-matters together.
On the one hand, he understands that “being unjust” is not a matter of choice,
i.e. we possess a “certain state of character,” which inhibits us from doing
certain things; on the other hand, he makes it clear that the sense of justice
is cognitively and otherwise demanding. In fact, both states are connected to

' Aristotle, Nicomachean Ethics, Book V, Chapter 9.
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what in psychoanalysis is called oedipalisation. The first state of mind, that
of “being unjust,” is pre-oedipal in which there is no identification with the
“name of the father.” The second state of mind, that of “being just,” lends
itself to different levels of moral development.

I have written about this more than thirty years ago in a paper entitled
Criminal Law and its Influence upon Normative Integration.” Here T would add that
the process of oedipalisation has now been massively thwarted at a pre-oedipal
stage. The cult book of the Critical Legal Studies movement was .An#-Oedipus:
Capitalism and Schizophrenia by Deleuze and Guattari. The book was an attempt
to make an ideology out of the then-already-happening pre-oedipal arrest.
This, too, was thirty years ago. One has to observe the progression from
film directors Pier Paolo Pasolini (Mamma Roma, 1962) to Scott Ridley (Blade
Runner, 1982) and some of the films in which Brad Pitt is the protagonist (e.g.
Meet Joe Black, 1998 and Fight Club, 1999), to arrive at a very clear impression
that what was a bizarre psychoanalytical attempt then has become a colossal
market today. Christopher Lash had announced the problem in 1979, C. Fred
Alford’ developed the analytical connections and there may be many others
who see the problem.

For us, however, the issue is narrow. Pathological narcissism is the mortal
enemy not only of the sense of justice but of justice itself. Its subversive
impact was felt in law by virtue of the impact of the Critical Legal Studies
movement, but that was only a symptom of an incomparably larger problem.
In his own time, Robert Merton would speak of the “internalisation of
anomie;” he saw this as a criminological issue. Little did he know that the
impact of xenoestrogens, because they warp the hitherto universal oedipal
triangle and impede the identification with the father, will be across cultures
and will result in an epidemic of pathological narcissism far more insidious
than the merely elevated crime rates. In one of the essays, I deal with the
question whether human rights are universal. Hannah Arendt would say that
human rights means that one has access to court, i.e. that one can initiate legal
processes. Technically, this is true and can be proved by reference to the first
rule of the Roman Law’s Twelve Tables (Leges Duodecim Tabularum): Si in ins
vocat ito! (If you are called into the Court of Law, you must go!) Still, the court
of law means nothing if those who adjudicate “know not what is just and
what is unjust.”

In other words, it is the sense of justice, and end product of oedipalisation,
which is universal. Legal mechanisms and their processes are merely the
consequence on the n™ remove of something that is deeply, as Merton would

* To be found at http://www.erudit.org/revue/ac/1974/v7/n1/017031ar.pdf.
* Alford, Narcissism: Socrates, the Frankfurt School and Psychoanalytic Theory.
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say, internalised. It is so deep, as Aristotle already understood, that it is not
easy to act against it. Unfortunately, the fact that oedipalisation is deeply
ingrained in the human psyche does not mean that it is not contingent.

Does the fact that there are 100,000 pending applications in the European
Court of Human Rights testify to something? Is it a proof of the fact that
people no longer share values? Does it indicate that domestic jurisdictions
lack a sense of justice? Do people still believe in justice or do they simply
litigate? Has the sense of justice been flushed out of society?

I am afraid these are the real questions. The book says nothing apropos of
these problems, hence the reference to Hegel’s owl of Minerva which begins
its flight only at dusk. It is my hope, however, that the restore points, the
essays, will become useful when the need to restore will become apparent. In
the meanwhile, they may be interesting to those who are jurists because they
retain a sense of justice, as opposed to Ridley Scott’s replicants who merely
litigate and act like lawyers.



SectioN I:

Human Rights in the Context of
Constitutional Criminal Procedure






CHAPTER ONE

Introduction

The purpose of this section is to deconstruct the contradictions inherent
in certain aspects of adjudication. In academic legal circles, especially in the
United States, the word ‘deconstruction’ has acquired a semantic overload of
ideological proportions.' Still, we use the word, thus engaging this ambiguous
surplus in order to make the reader aware of the risks involved. However,
we cannot understand the aspects of adjudication we wish to submit to a
fundamental critique without first unmasking the premises in which they are
entailed.

These premisesareindistinctand obscure. The unconscious presuppositions
inherent in the premises usually surface when, often for its rhetorical effect,
we use the so-called argumentum ad absurdum. For instance, when three of the
nine judges of the most powerful Supreme Court insist that mentally retarded
convicts should be executed, as in the case of Azkins v. VVirginia, this in itself
is the absurd.” The path to this absurd commenced a few decades ago with
the insistent emphasis on ‘truthfinding’ as the essential aspect of criminal

' Originally, the concept of ‘deconstruction’ is philosophical and derives from Heidegger’s
concept of ‘destruction” and secondarily from Derrida’s general theory of textuality and
meaning, See generally, Carlshamre, Language and Tine.

> In Atkins v Virginia, the United States Supreme Court decided that mentally retarded
criminals could not be executed because that would amount to cruel and unusual punishment
prohibited by the Eighth Amendment to the Constitution. Justice Scalia dissented, complaining
that “seldom has an opinion of this court rested so obviously upon nothing but the personal
views of its members.” The majority judgment was “embarrassingly feeble,” involving “an
arrogant assumption of power” that treated the issues as “a game.” [...] Justice Scalia awarded
this reference [to world opinion contrary to death penalty] his “Prize for the Court’s most
Feeble Effort” and observed that the standards of justice in other countries “are thankfully
not always those of our people.” Chief Justice Rehnquist also dissented, stating that “the
viewpoints of other countries simply are not relevant to determining the standards to be
applied in the United States.”
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procedure, which led to violations of procedural, constitutional and human
rights of criminal suspects and defendents. In the process, it also became
obvious that this ‘truth) in turn, is consubstantial with ‘law and order,
repression and the unmistakable authoritarian attitudes of the protagonists.’

To expose this ideological nature of truth, especially in the wake of 11
September 2001 events — before it leads again into the collective madness
of burning the witches — has grown to be an urgent matter. Therefore,
the premises of adjudication we shall ‘deconstruct’ here are ideological, i.e.
their ideological impact is the one to be deconstructed. These premises of
adjudication have to do with the insistent emphasis on truthfinding and the
arbitrary exercise of state power, in the name of crime prevention.

Deconstruction, according to the adherents of the so-called Critical Legal
Studies Movement means ‘pointing to internal contradictions’ in particular
legal doctrines. Pointing out these internal contradictions inherent in a legal
doctrine or a social reality running on a series of powerful myths requires a
distancing or a psychological dissociation from that myth. Such a distancing
becomes necessary because the dominant social consciousness together with
its myths — today we would perhaps call them ‘virtual realities’ — are true
self-fulfilling prophecies. Consciousness, individual or collective, of self, of
others and of the wotld as a whole, is a ‘construction’ in both the sense that
it ‘construes’ (‘interprets’) the world as well as in the sense that it is a complex
system (‘structure’) of these interpretations. One does not have to be a Kantian
to understand that objective ‘reality’ is not directly accessible to us, i.e. that
from the inception, we ‘construe’ it — more or less arbitrarily.* Therefore,
the dominant social myths are not only statically circular and self-referential;
often, they are dynamic, positive-feedback spirals capable of evolving into a
collective folie a million. Recognising internal contradictions within such ‘virtual
realities’ would therefore require the ability of dissociation.

However, to ‘deconstruct’ these ‘myths’ from inside requires more than a
dissociated existentialist attitude with a sceptical distance to what others take
for real and for granted. Deconstructing the antinomies® inherent in these

Panick, Legal Ideas do not Stop at Passport Control. See also Greenhouse, Willianm Rebnquist,
Moving the Conrt, Trinmphal Year for Chief Justice.
3 See generally Adorno et al, #nfiu n. 58 to Chapter 4.
* This view is no longer exclusive to the ‘soft’ Hegelian branch of modern philosophy where
it is taken for granted. (Hegel’s experience of Selbstbewustsein’ on the occasion of the battle
of Jena on 14 October 1800, represents a radical break with the ‘reality as usual’ It was an
equivalent of ‘satori’ that commences to be described scientifically. See Austin, Zen and the
Brain. With Wittgenstein’s On Certainty, the ‘hard’ analytical branch of philosophy, too, arrived
close to this realisation: “At certain petiods men find reasonable what at other periods they
found unreasonable. And vice versa.”
* “An antinomy is a contradiction among conclusions derived from the same or from equally
plausible premises.” Unger, Knowledge and Politics, at p. 5-7.
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spirals requires both scholarship as well as penetrating logical critique. Kafka,
for instance, in his The Trial succeeded in inducing the recognition of the
absurd because as a lawyer he had noted — this is the essence of its absurdity!
— the self-referential certainty of the inquisitorial ‘truth.” Camus, on the other
hand, who in The Stranger tried his hand at the same issue, did not accomplish
the same recognition. He failed to appreciate the specifics of the underlying
illogicality.

Here, we shall tackle the same quandary. Yet, for several reasons, we lay
no general claim to ‘deconstruction.’ First, we are not preoccupied with
the dissociated ‘existentialist’ apprehension about the unreality of ‘truth’
Second, we do believe that ‘deconstruction’ perhaps unmasks the logical
contradictions whereas the actual problem exists in the contradictions of
real interests. For example, it was the real interests of the Catholic Church,
which had godfathered the birth and all the consequent deformations, torture
among them, of the inquisitorial criminal procedure.® The way to change
this is through changing the realities of power, not through euphemistic
references to ‘political events.” Most importantly, third, our own views are
sufficiently ‘deterministic’ for us to expect that the historical realities must
run their course. In this course, Unger’s antinomies are no real obstacle.”

¢ Tor procedural implications of the circularity in 17" century witch trials, see Bayer, Ugovor
s davlom (The Contract with the Devil): Ugovor s davlom: procesi protiv earobnjaka u Evropi a
napose u Hrvatskoj / wvodne studije napisao, dokumente priredio i tumaéenjima popratio. (Professor
Bayer was the leading criminal procedure theorist in former Yugoslavia).

" The ambition of the adherents of the Critical Legal Studies Movement, according to a
programme specified by Unger in Knowledge and Politics, has been to subert bit by bit and as
a whole “liberalism, which must be seen all of apiece, not just as a set of doctrines about
the disposition of power and wealth, but as a metaphysical conception of the mind and
society.” Furthermore, according to Unger, “The political event [necessary for the conception of
shared values to solve the problems of freedom and order] would be the transformation of
the conditions of social life, particularly the circumstances of domination, that produce the
contingency and arbitrariness of values. [...] It appears that to escape from the premise of
subjective value one must already have changed the reality of domination.” (Emphasis added.) Since
‘the reality of domination’ in Unger’s own context — see his Theory of Organic Groups, op. cit., p.
236-295 — is clearly the ‘private ownership of the means of production,” in turn ‘the political
event’ must obviously be the ‘revolution.” Intellectually, Sartre’s frank Stalinism is perhaps
preferable to Unger’s crypto-Marxism. In the end, Unger’s followers in the so-called ‘Critical
Legal Studies’ movement succeeded only in immunising the political right against any change
‘in the reality of domination.” Still, theoretically, Unger is right in maintaining that the change
in the reality of domination precedes the concrete understanding of the new values i action.
Unfortunately, his appreciation of the profundity of the difference remained distant and
abstract: dem, his reference to ‘workers councils, on p. 272 and n. 8 on p. 232. In the end,
this illustrates the objective limits of an outsider social theorist’s political imagination. For an
insider’s view, see for example Bahro, The Alternative in Eastern Europe.

® It is true, however, that these ‘internal contradictions’ — or sociologically speaking anomie
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While pointing out the internal contradictions inherent in various aspects
of adjudication, however, we must also remember the statement “that things,
‘though mutually opposed, at the same time are mutually indispensable,” may
also be interpreted as an illustration of Hegelian dialectic, if one likes to
read it into the Chuang-t3u Commentary”” The Hegelian dialectic regards the
‘internal contradictions’ to be the vehicle of development and the locomotive
of progress. The incongruity between conflict resolution and truthfinding in
criminal adjudication, as we shall endeavour to demonstrate, is an example of
such a dynamic-and-guiding internal contradiction.

True, this antinomy between ‘law and order’ on the one hand and the
‘rule of law’ on the other has not led, say in the last twenty-five years, to any

— do get psychologically introjected and internalised. Then they lead to existentialist-schizoid
state of mind, i.e. alienation. See Laing, The Divided Self. They produce the kind of metaphysical
proletariat of which Unger was the ideological principal.

For the question of the internalisation of anomie, see generally Merton, Anomie. Also, see
Merton, Continuities in the Theory of Social Structure. According to Merton, there are three basic
responses (the three Rs) to anomie in any particular society, whatever the reasons for which
anomie itself develops. Normlessness can be attacked by rebellion wheteby a particular group
in a society attacks the dominant social consciousness and its corresponding socio-political
structure and tries to impose its own values on the rest of the society. Such a group will only
succeed if its values are more functional, more appropriate and more adequate for that society
at that particular stage of development. However, rebellion is not the prevalent mode of
response to anomie simply because it is not the line of least resistance and besides, rebellion
itself presupposes the model alternative of values which, in conditions of really acute anomie,
is impossible to have. The other two responses to an anomie are, on the one hand resignation,
which is simply an escape mechanism whereby passivity prevails over active rebellion and
the concomitant frustrations are rationalised and intellectualised in the best possible manner.
The last response is the response called ritualisation. Ritualisation is a resort to ritual, to
form, despite the belief that there is no underlying substance. The less the individual or the
society believes something is true, correct, adequate or appropriate, the more he iterates and
reiterates the form that conceals that lack of substance. The ritual creates, even though its
existence is sociologically speaking ‘a myth,” an institutionalised lie because it is far from doing
what it pretends to do, a basis for the deontological tension between what is and what ought
to be. This tension, without a false transcendental reference, cannot exist. Vatious religions
often not only manifest the beliefs, but also conceal the disbelief. Ritualisation could be called
an over-compensation of the lack of substance by the surplus of form. An individual, for
example, who does not believe in what he does for his living, will, in order to maintain his
ability to perform what he does, do it with compulsive punctuality. Anthropologist Dr. Grace
Goodell, a Harvard anthropologist, once said that societies generally try to overcompensate
in language and lip service what they lack in reality. This applies, wutatis nutandis, to normative
hypertrophy in non-democratic legal systems where the regime tries to achieve on the virtual
normative level what it cannot on the real one. Former Yugoslavia was a typical example of
that.

° Feng, A History of Chinese Philosaphy, at p. 212. Note the definition of an antimony in the last
sentence!
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particularly obvious ‘progress.” In our post-ideological and seemingly pragmatic
world, the unresolved antagonism between the inquisitorial and the adversarial
types of adjudication — the matter of intense debate in the 1960s and 1970s
— no longer even receives much theoretical attention. Yet the preponderantly
inquisitorial, the so-called ‘mixed’ Continental procedure continues to violate
the human and constitutional rights of criminal suspects and defendants,'’
whereas the inefficiency of Anglo-Saxon adversary procedure still yields the
moral ludicrousness of plea-bargaining. Criminal procedure continues what
it has been for centuries: an abnormal mutant of the private law adversary
adjudication, which performs naturally in both Anglo-Saxon and Continental
legal systems.

No doubt, there is the need for repressive containment of crime as an
individual occurrence (special prevention) where the direct deterrence has
an immediate effect. But when it comes to general prevention and when
one deals with the crime as a statistical phenomenon,'' the repressive use of
state power continues to induce the impression of Kafkaesque absurdity, i.e.
the contradictions Kafka pointed out in his The Trial are, quite simply, still
there."” In other words, while conflict resolution is necessary at the individual
and short-term level, general prevention of crime does require substantive
criteria.

' One fractional and minimalist legislative attempt to correct the inquisitorial undertow of
the so-called ‘mixed’ criminal procedure was the French Law No. 2000-516 of 15 June 2000.
See, especially art. 1(I): ‘La procédure pénale doit étre équitable et contradictoire et préserver
I’équilibre des droits des parties. Elle doit garantir la séparation des autorités chargées de
P’action publique et des autorités de jugement.” Loi no 2000-516 du 15 juin 2000 renforcant
la protection de la présomption d’innocence et les droits des victimes (1), available at http://
www.adminet.com/jo/20000616/JUSX9800048L.html.

" By ‘crime as a statistical phenomenon’ we are referting to stable crime rates and to Quételet’s
law of great numbers. Sur lhomme et le développement de ses facultés, essai d’une physique sociale (1835).
The Belgian mathematician Quételet (1796 -1874) made it clear that in large numbers, such as
dealt with by statistics, universal regularities will surface because the particular accidentalities
will cancel out one another. Because crime rates are statistically stable, the inference is that
there are undetlying ‘regularities’ pointing to social, i.e. not individual (!), causes of crime.
The latter is, in that case, a social phenomenon. In criminology, these causes are attributed to
anomie. See, supra n. 8.

12 Kafka, The Trial. To men of literature, such as André Gide, Albert Camus, Hermann Hesse,
Kafka’s text “states the problem of the absurd in its entirety” (Camus). However, Kafka was
also a jurist. He immediately recognised, as many a law student today still do, the obvious
contradictions in the inquisitorial administration of criminal justice. Incidentally, the relative
backwardness of the Austrian setting is revealed by Constitutio Criminalis Theresiana (1769) —
the only code illustrated with the implements of torture. Theresiana was the last thoroughly
inquisitorial code of criminal procedure. Eighteen years later, under the influence of her
minister of justice, Maria Theresa abolished torture in 1787. The fact that Kafka chose
criminal process in the Austro-Hungarian cultural environment as the ground on which vividly
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Thus, to recognise the causes of the problem one must go back to the
fallacy’s hidden primary premises. For this, we shall first look at adjudication
as an indispensable complement to likewise requisite societal law and order.’
A historical view of the evolution of substantive justice and of procedural law
will lead to an understanding of contradictions inherent in legal adjudication.
The central question guiding the next chapter, therefore, will be whether
the role of adjudication is conflict resolution or the more transcendental
functions of justice and morality. In the next two chapters, we shall explore
the specific incongruities inherent in the criminal procedure by dealing more
specifically with contradictions between crime repression and human rights
as well as truthfinding and conflict resolution. Moreover, the privilege against
self-incrimination and the exclusionary rule will be shown to be an inseparable
part of a valid adjudicative situation.

If in the end I shall not be able to suggest any clear-cut solution, this
is because the predicament is culturally rooted, is ideologically without
opposition and politically ensconced. Such contradictions are inherent in the
given social structure and cannot be simply ‘resolved.” The extensive changes
materialise if we prepare them through small contributions. By unmasking the
root causes of the dilemma, however, we hope to contribute to the progress
of the advanced ‘power of logic’ over the primitive ‘logic of power.’

As pointed out, the internal contradictions of the kind we shall describe,
here I think Hegel is quite right, never get straightforwardly sorted out. If
the absurdities of criminal adjudication were only a matter of logic, they
would have been resolved long ago. Besides, political lip service concerning
human rights is habitually just a disguise for the lack of political will to do
away with the real causes of their violations."” It is true that the ‘political

to demonstrate the existentialist ‘absurd in its entirety’ could not have been an accident. Kafka
must have deemed the procedural absurdities sufficiently plain even for a layman. Jurists may
thus admire The Trial as an in cameo ‘deconstruction’ of the inquisitorial criminal procedure.

3 As a member of the UN. Committee against Torture, I had the occasion over a period
of several years to monitor this discrepancy between formalistic lip service’ and the largely
absent ‘political will” The legalistic smokescreens presented by practically all State Parties to
the UN. Convention against Torture reveal the bureaucratic lack of understanding of the
structural causes of torture. The latter, in turn, derive from the implicit political instructions
under which these bureaucracies, mostly the ministries of foreign affairs, actually function.
Their task is to defend the status guo, i.e. precisely the kind of administration of criminal
justice which in the end degenerates into torture. The structural cause of torture resides in the
conception of ‘truth’ and in the consequently obsessive approach to its ‘finding,’ The key test
of the discrepancy between lip service and political will is thus the State’s attitude towards the
exclusionary rule mandated by Article 15 of the Convention. It stipulates: “Each State Party
shall ensure that any statement which is established to have been made as a result of torture
shall not be invoked as evidence in any proceedings, except against a person accused of torture
as evidence that the statement was made.” The problem, in other words, is not so much the
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will’ may be relevant only to the extent the determining forces of entrenched
social structure will even permit the social protagonists —judges of the courts
of last resort among them — to introduce far-reaching improvements. Yet,
the sweeping revolution dzd take place in criminal procedure in the 1960s
and 1970s when the series of cases culminating with Miranda v. Arizona in
1968 and eclipsing with Leon 2. U.S. in 1986 resolved many legal and moral
contradictions. This proves that ‘rule of law’ is the luxury the social order
may afford.

The vitality of procedure [i.e. adjudication] as a historical phenomenon lies
less in its relative stability of form than in its responsiveness to change in respect of
Sfunction. Its most significant problems are consequently not the tracing of the
outward history of particular devices, the cumulating of dated technical detail,
but the explanation of functional mutations in relation to social or political changes,
which induce new uses in despite of ancient “certainty.” [...] Otherwise,
the history of procedure becomes a meaningless record of events and its
connection to life indecipherable.*

At the time when Goebel wrote this, it was not yet apparent that the function
of procedure and of adjudication is constant because its genuine purpose
always lies in the resolution of conflicts.”” Yet even in 1937, it was clear that
‘functional mutations’ of adjudication are related to ‘social and political
changes,” as if Goebel had anticipated the great procedural ‘mutations’ to
appear twenty to thirty years later.

Unfortunately, despite valiant efforts by brilliant and courageous judicial
giants such as Justices Douglas and Brennan of the United States Supreme
Court and the enormous impact of the series of cases culminating with

willingness to prevent and prohibit only torture per se. The problem lies in the authoritarian
attitude built into the administration of the criminal justice system as a whole. Torture and
other abuses are simply one of the by-products of this authoritarian attitude. Here, it is
impossible to distinguish between the lack of self-critical distance (of understanding of the
problem) and the lack of political will. Convention against Torture and Other Cruel, Inhuman
ot Degrading Treatment or Punishment, G.A. res. 39/46, [annex, 39 UN. GAOR Supp. (No.
51) at 197, UN. Doc. A/39/51 (1984)], entered into force 26 June 1987.

' Goebel, Felony and Misdemeanor: A Study in the History of Criminal Law, at p. 1 (emphasis
added). The influence of the German Historical School and von Savigny’s reference to ‘the
umbilical cord between the law and the life of the nation’ is apparent in the last sentence. See
von Savigny, nfra n. 51 to Chapter 2, p. 27-31.

'* See, for example, Goldstein, The State and the Accused: Balance of Advantage in Criminal Procedure,
who seems to believe that the intent of criminal procedure is to resolve the “dispute before
the court.”” But see Chayes, #fra n. 10 to Chapter 3. It is clear that Chayes assumes private
litigation to be the only true litigation. When speaking of public law litigation, he says: “The
proceeding is recognisable as a lawsuit only because it takes place in a courtroom before an

official called udge.’” Id. at p. 1302.
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Miranda v. Arizona (1966),'° glaring inconsistencies and functional incongruities
in both predominant types of criminal procedure persist. Of course, the
Miranda seties of cases, as we shall see, does show how much caz be done.

However, while these changes were by all means a radical triumph of the
‘rule of law’ and the ‘power of logic,” the inescapable ‘law and ordet’ as function
caused the backlash of ‘rule of law’ in the last twenty years. The backlash
also shows that to maintain law and order in an antagonistic society objectively
obliges the courts to strike a different balance between human rights on the
one hand and the repressive containment of crime on the other."” In the
short term and narrow perspective, then, the introduction of human rights
and ‘the rule of law’ into criminal process appears impracticable. It hampers
the immediate need for the direct repression of crime. That the escalating
crime rates are in themselves a symptom of the deeper malaise of anomie is
an issue, since the social structure precludes it beyond the purview of those
deciding on it."

The incongruities may not be critical for the short-term crime-repressive
effects of criminal procedure. From the point of view of human rights, on
the other hand, the unresolved problems result in continuous violations of
human dignity. This devalues the critical moral impact of the administration
of justice; that is to say, it aggravates the anomic processes that are at the
root of public disorder and crime. Thus, the ensuing contradictions in the
adjudication detract from the legitimacy and credibility of the legal process.

The long-term moral impact of fair administration of justice derives from
the substitution of the notion of arbitrary power with the notion of logical
consistency (justice). The resort to the use of power, e.g. in violation of the

' Miranda v. Arizona, 384 U.S. 436 (1966).

' The implication is clear. The root causes of crime and disorder in society are not eliminated
by repression. They detive from conflicts built into the very social structure, i.e. from what
the Marxists called the conflicts of classes and what Durkheim would have called the lack of
organic solidarity. The striking of a repressive balance by the courts is a palliative measure and
a sign of capitulation vis-a-vis the real problem of anomie. For Durkheim, see /zfra n. 19 to
Chapter 2. Moreover, as Merton has shown, this only exacerbates anomie, the latter being a
socio-psychological expression of the unresolved conflicts in the social structure. See, s#pran. 8.
'® Merton, s#pra n. 8. Marxist conventional wisdom claims that in its final stages the capitalist
social structure will be forced to renounce all pretense of the ‘rule of law; constitutional and
human rights, etc. The social contradictions (between classes) would exacerbate to the point
where the ‘rule of law’ would no longer afford the above concessions. This, of course, implies
the notion of law as an epiphenomenon and of adjudication — ‘the vitality of procedure’ in
Goebel’s language, see supra n. 14 — as pure artificiality. Merton’s theory, however, is free of
that fundamental Marxist cynicism. It makes it clear, in my opinion, that what seems in the
short run a contradiction between the ethical ‘rule of law’ and the pragmatic ‘law and order,
is in the long run simply the difference between the sophisticated and the unsophisticated
assessment of the legal process.
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privilege against self-incrimination in criminal procedure, thus ends up in
the moral subversion not only of criminal process but also of the whole
perception of the rule of law and justice in society.

But, if institutionalised values are not logically consistent and fairly
implemented, if they lack legitimacy and credibility, how can people internalise
and respect them? One has to keep in mind that in the end it is the moral and
not the immediate mechanical effect of the legal process, which is decisive.
While the immediate purpose of adjudication is the consistent resolution of
conflicts, it is clear that no judicial branch can ever cope with the explosion
of disagreements that would result from the complete absence of shared
values. The social purpose of adjudication is to instill enduring respect for
institutionalised values, i.e. to promote and catalyse what sociologists call
normative integration.






CHAPTER TwoO

Adjudication and the Rule of Law

From the defeat of the Communist ideology we have learned that the state
which is not democratic and ruled by law will not be able to engage the
creativity of its subjects and, reversely, that the society prevented from
engaging and catalysing the full creativity of all its members will cause, in fifty
to seventy years, the downfall of even the most powerful state and ideological
structures. We understand now better than ever before that the creativity

' In the most basic sense, the law itself is the first great equaliser. This pertains to the essence
of law at least in view of the equality in physical powerlessness (prohibition of physical self-
help). The law is a service of non-violent conflict resolution. The need for legal process (as
a service) arises only after the violent mode of conflict-resolution (bellum ommninm contra omnes)
is forbidden by the Hobbesian state. In this elementaty sense, the primordial legal process (as
a service) is a secondary response to the abolition of the use of force as a means of conflict
resolution. This implies that law is a response to the equality in (physical) powerlessness. The
proscription of the (physical) inequality as a factor in conflict resolution — 273 the privilege
against self-incrimination, nemo contra se prodere tenetur — has systemic implication for the legal
process as a whole. Today this is reflected in the ever wider interpretation of the ‘equality
before the law.” The reasonableness (proportionality) tests applied by the constitutional and
supreme courts in fact all widen the concentric circles of what the young Marx (in his Critique
of the Gotha Program) critisised as merely a ‘formal equality” The ideology of Communism
wanted to go one step further and reform the formal equality (non-discrimination) into the
substantive equality: to each according to his needs. Thus, little and short term good was
done to the lower classes and a great harm to the more creative members of society. Militant
egalitarianism implied in substantive equality effectively made the more creative and energetic
member of the society withhold their creative contribution to the advancement and thus
caused, in the long run, the economic downfall of Communism. Since equality is always an
inequity to the more powerful, energetic and able in the particular framework of competition,
too much equality, as Nietzsche put it somewhere, will stifle the life itself. An entirely different
danger now lurks in the post-capitalist downfall of the salaried middle classes; their economic
status is being reduced — for the last fifty years — by approximately one percent every year. For
implications see Thurow, The Future of Capitalism.

13
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of an individual in the vast and complex global division of labour must be
protected and nurtured if the entropy of human civilisation is to be offset
and the global problems from environmental pollution created by progressive
economic growth to disease, unemployment, anomie etc. continue to be
solved. Only the individual — never the collective — can be creative. Individual’s
creativity, as has now been empirically shown, is only possible if the social,
political and legal conditions for his moral growth (individuation, French:
subjectivation) are predictable and stable, if his privacy, i.e. his right to be fully
and freely himself, is protected and expanded. For the rest it is clear that the
society with the highest correlation between individual ability and creativity
on the one hand and power and influence on the other hand, i.e. the society
with the highest respect for individual qualities, will be the most prosperous
and successful.”

The influence of the constitutional order and the legal system in
maintaining the creative freedom of the individual is limited but crucial. In
short, the legal system creates and maintains the basic barrier to violence,
brutality, discrimination, insensitivity, stupidity and other ever present
regressive tendencies. Constitutional and legal orders create and maintain the
social reality in which the creative individual can grow and flourish in his
genuine identity — and remain true to it. Since there is no inner liberation
without the systemic outer liberation, such as the freedom of expression, the
guaranteeing rule of law is indeed now, perhaps more than ever before, an
exalted postulate. Without the maintainence of this rule of law, the progress
that has been made in Western civilisation or the scientific and technological
advances of the last century would not have been even conceivable.

All we propose here is to keep this role played by the legal system in
mind and in this sense to re-consider some of the basic premises of
legal organisation that had made all of this possible. Beginning with the
establishment of the state through its constitution, I will trace the importance
of such a constitution in maintaining law and order. An attempt will be made
to show that while the basic function of law is replacing the logic of power
with the power of logic, such a prevalence of the rule of law paradoxically
depends on the power of ‘law and order.” Lastly, I will show that the first and
foremost function of any constitutional and legal order is conflict resolution
and not, as is often assumed, upholding the qualities of morality and justice.
Thus, we will uncover the internal contradictions inherent in the system
of adjudication, and meanwhile show that the contradictions are mutually
indispensible.

> Thurow’s prediction is, in fact, that the whole Western civilisation is sinking into the Dark
Ages due to the economic under-appreciation of the contribution of the salaried middle
classes — the social carriers of science, scholarship, skills, etc. Thurow, s#pra, n. 1.
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1. From Combat to Contract: What Does the Constitution
Constitute?

We must begin with the most basic premise concerning the true nature of
a constitution. What is a constitution? Is it merely the hierarchically highest
legal act, the queen bee of the legal system, as Kelsen had called it? If so,
is this hierarchy to be politically justified and functionally defined in terms
of the ultimate power of the supreme or constitutional court as the court
of last appeal? 177s-a-vis the legislative branch of government and vis-a-vis
the executive branch, this would definitely seem to be one of the essential
characteristics of the distribution of power in a modern democratic state
— determining the limits of power, the checks and the balances between
different branches of power. Yet such a political restatement of the position
of the supreme or constitutional court does not explain — in the broadest,
synthetically (not analyticall) legal terms — why such an additional instance
of power would be needed in the first place. Merely because the executive
branch is inclined to the arbitrary use and to the transgression of the legal
limitations of its power? Or perhaps because the legislative branch also tends
to conceive of its power in absolute terms, thus exceeding some loosely
perceived criterion of “reasonableness?” Or because the regular courts need
an extra instance of appeal, correcting what all of the regular appeals were
incapable of correcting?

Such merely ‘functional” explanations fail to take into account the logically
required deeper premise. This deeper postulate concerns the legal nature of
the constitution. Even if the constitution is formalistically seen only as the tip
of the pyramid of the logical hierarchy of legal acts — which it is — the mere
functional requirement that there be such a tip does not explain wherefrom
its primary constitutive nature. In other words, the fact that something in a
system may be logically presupposed does not explain why it is there in the
first place, or as Nietzsche put it: the fact that the hand is good at grasping
does not mean that this is how it came to develop.

The legal importance of the constitution becomes apparent when we
realise that it prescribes and describes the constituent components of the
relationship between a particular society and its state. This relationship
between the state and the society may evolve to a higher level of liberty
if, and only if, crudely and basically, anarchy is prevented.” However, this

* This is perhaps one point of cross-cultural agreement in the science of state-law (Ger:
Staatsrecht). The traditional Chinese fear of /uan (anarchy, war of everybody against everybody,
disorder, disorganisation) clearly exists in an entirely different jurisprudential context due
to the reversed relationship between law (fz) and morality (%). The Weberian rationality of
law was maintained on the feeling level (%) first and only if that did not work the resort was
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simple and rudimentary relationship between the state and society should be
understood as Hobbes in his Leviathan' described it to be. That means that the
rest of the civilisation’s ‘superstructure’ will collapse incredibly fast unless the
‘infrastructural’ relationship — based in the last analysis on fear — is forcefully
maintained. The moment the state falls apart, the society regresses to the
anarchical war of everybody against everybody. So, what is the role of the
constitution in saving the state from falling apart? And, before that, what role
does it play in the formation of the state, by stopping the war of everyone
with everyone? In other words, what does the constitution constitute?

I believe this is the question we must begin with to be able to more clearly
perceive the legitimate social, political and legal reasons for the jurisdiction of
modern constitutional courts.” The answer to this question is as simple as its
repercussions are complex. It is obvious that the purpose of the constitution is
‘to constitute,’ i.e. to found, establish, create and organise the state. However,
it is also obvious that to a superficial observer this would seem to be an ex
post facto legal fiction: the establishment of the state strikes us as a fazt acconpli
of power having more to do with the bayonets (for the establishment of the
state) and as Rudyard Kipling put it, with the police clubs (for the maintenance
of the state), than with the apparently secondary projection of the abstract
and indefinite legal concepts contained in the various constitutions.’

made to the #hinkinglevel of logical justice (fa). (The latter was considered to be unrefined and
inflexible.) See for example, Bond, Bebind the Chinese Face. Yet the basic relationship between
the society and the state is seen in similar terms.

* Hobbes, Leviathan.

> When we speak of constitutional courts, we are referring to the jurisdiction of these semi-
specialised courts which also function as the courts of last appeal. The unified jurisdiction of,
e.g. the United States Supreme Court would, of course, be much more logical — precisely to
the extent to which the function of abstract review is difficult to separate from the so-called
‘concrete review. We shall consider it natural for the legal order to decide specific issues
in specific controversies and to endow the particular decisions with the precedential effect.
But since the precedential effect of the Supreme Court’s decisions requires the switch from
deductive formal logical legal reasoning to one based on analogy (analogical legal reasoning)
and since this requires the kind of cognitive metanvia (change of attitude) the Continental
lawyers find difficult to even entertain, this must be compensated for by the institutional set
up of (constitutional) courts specialised in this kind of broader, more autonomous, politically
more self-confident, constitutional courts. The specific formal-logical elaboration of the legal
effects the decisions of the constitutional courts in Europe are to have, proves the centrality
of above mentioned distinction between the deductive and the analogical legal reasoning,
See Steinberger, Decisions of the Constitutional Court and their Effects. (Professor Steinberger was
formerly a judge of the German Constitutional Court.)

% The hypothesis of the state founded upon an antecedent contract is absurd. Rousseau makes
use of it merely as an ideal, an expedient. His purpose is not to show what happened, but
what, according to him, should happen. No state has ever been created by genuine contract,
that is, a contract freely entered into by all parties (inter volentes); for cessions and settlements
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It is, in other words, quite clear that the modern boiler-plate constitutions
do not, in any original and elementary sense of the word, ‘constitute’ the
particular new states. Many of the recent Hast European states, for example,
have come into existence haphazardly through the contingencies of the
disintegration of larger integrations. It was the nationalistic particularisation,
the ‘pandemonium, as Moynihan has called it, which resulted in the
proliferation of make-believe sovereignty and many copy-cat constitutions,
and not vice versa.’

The constitution may not always de facto establish, constitute, the state — ex
factis ius oritur — but it definitely does constitute the basic principles of law
and order of the state. Again, according to the Hobbesian logic, the primitive
but natural way to resolve conflicts is indeed by aggression and combat.”
Even today the instant regression to this natural way, i.e. the war, will occur
— between individuals or the states — only if there is no greater threat coming
to them from the sovereign state (to the individual) or from the stronger state
(to the less powerful one). Hobbes’ bellum ommninm contra omnes — brutal and
barbaric as this assumption may seem to be — is #be ultimate way of resolving
the differences between human beings. This, too, has been made obvious by

like those between the trembling Romans and triumphant Teutons are no genuine contracts.
Hence no state will come into being in that way in the future. And if ever one did, it would be
a feeble thing, since men could quibble for ever over its principles.

Burckhardt, Reflections on History (Weltgeschichtliche Betrachtungen). Nietzsche’s contrary views of
the matter, expressed in his Seventy-Five Aphorisms, see infran. 11, are probably no accident since
he came to Basel as a professor of classics at the age of twenty four, attended Burckhardt’s
lectures in 1870 and even developed a friendship with him. See Nietzsche’s letter to Carl von
Gersdorff of Now. 7, 1870 in Giorgio Coli/Mazzino Montinari, Nietzsche Briefivechsel (Betlin
1977), Abt. 2, 1, 155 as cited in the Introduction to Burckhardt’s book by Gottfried Dietze, 7bid.,
p. 13 and 14. Burckhardt apparently never thought of the contract as an alternative, not to
outer, but to inner (civil) war and, of course, the fora for ‘quibbling over the principles’ of
the contract are the constitutional courts of today. That such a democratic principle could
possibly strengthen the (democratic) state, rather than weaken it, that was apparently foreign
to Burckhardt’s authoritarian views.

" See Moynihan, Pandemonium. Moynihan maintains that Woodrow Wilson had been
forewarned not to endow the then current catch-phrase ‘the self-determination of peoples’
with an ideological aura. But see, Masaryk, The World Revolution. (The two professors — of law
and of practical philosophy — had been friends.) Apparently, what has happened in Central
and Eastern Europe is indeed a particularisation as a consequence of re-emergent nationalism;
it is to be expected that this will be followed by a universalisation, i.e. by re-integration of
these new states into larger (1) economic and (2) political associations such as European
Community, NATO, etc.

8 See Lotrenz, On Aggression. There are two elements built into this. First, the regression to
aggression is perhaps biologically natural, but, second, mutual aggression is then a natural
experiment for the testing of two mutually exclusive hypotheses concerning the respective
powers of the two protagonists.
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the events in the territory of former Yugoslavia, by the anarchy in Albania, by
the ethic cleansing in Rwanda, etc. not so long ago.

The moment the Leviathan of the state is toppled and there no longer, as
Michael Foucault would say, hangs over the populus the permanent declaration
of war by the state, the situation regresses to the war of all against all. Since
material goods are by definition scarce, conflicts are bound to arise as to their
distribution. If the legal order maintains at least a modicum of correlation
between what the sociologists call contribution and retribution, for example,
then this has economic repercussions on the well being of the society as a
whole. But we must keep in mind that this is in the end a precarious state of
affairs. Those who lose by the meritocratic criteria will in all likelihood resort
to the more primitive means of retribution the moment the general threat
deriving from the Hobbesian state is no longer there. In the last analysis, as
Freud pointed out in his Tozen and Taboo, the whole civilisation is based on the
external (and the internalised, sublimated) fear.”

The state maintains order by imposing the general threat under which the
war of everybody against everybody is stopped. If the division of labour
in society is thus developed and if generational collaboration (civilisation)
is preferred to what the Chinese call /#an and what we call anarchy, bellum
omninm contra omnes, civil war, then this rational and productive state of affairs
must continue under some conceptual albeit artificial order. The constitution
constitutes the basic principles of this order.

In other words, there are two figurative stages in the establishment of a
state. In the first stage the greater power (of the future state) establishes its
absolute prevalence in society, stops the war of everybody against everybody
and introduces peace. Since the essence of this peace is the categorical
prohibition of the private resort to arms and combat, in the second stage
the state must offer an alternative mode of conflict resolution on all different
levels from private controversies, to the conflict between the individual and

? See also Freud, Civilisation and its Discontents and his Totem and Taboo. Freud’s views were
implicitly, although he was careful enough to never fully articulate them, pessimistic. His
basic assumption was that the fear induced by the state aids the suppression of instincts (Id),
helps create the primitive internal moral instance (Superego) and results in the compromise
of self-image (Ego). The state’s induction of fear is transmitted to the family through the
Father’s conditional love and the final result is the civilisational neurosis epitomised in the
contradiction between the individual’s instinctual (biological) drives on the one hand and
the needs of societal coexistence as articulated in the state and its repressive mechanisms. It
never occurred to Freud that there could be a moral evolution (of individual and of society)
such as hypothesised later by Jean Piaget and empirically demonstrated by Kohlberg, Kegan,
etc. See znfra n. 57. In this respect, Freud was more a successor to Burckhardt than an heir of

Nietzsche whose philosophy he cherished.
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the state (as in criminal law) to the political conflicts between the different
structured interests in the state."” The legal order — in the end constitutional
— does just that.

The constitution, elaborating the basic legal order of the state to prevent
the Hobbesian war of everybody with everybody, is a social contract between
the state and its citizens. To explain this, let us retract to the famous Nietzsche’s
explanation of the origins of law.

Origin of Justice. Justice (fairness) originates among those who are
approximately equally powerful: where there is no clearly recognisable
predominance and a fight would mean inconclusive mutual damage, there the
idea originates that one might come to an understanding and negotiate one’s
claims: the initial character of justice is the character of trade. Each satisfies
the other inasmuch as each receives what he esteems more than the other
does. One gives another what he wants, so that it becomes his, and in return
one receives what one wants. Thus justice is repayment and exchange on the
assumption of an approximately equal power position; revenge originally
belongs in the domain of justice, being an exchange. Gratitude, too. Justice
naturally derives from prudent concern with self-preservation; that means,
from the egoism of the consideration: “Why should I harm myself uselessly
and perhaps not attain my goal anyway?”"!

) ¢

Notions such as “trade,” “repayment” and “exchange” imply a contractual
relationship, i.e. a relationship in which a promise is kept. As with every
other contract in order to further the keeping of the promise — a written
(or otherwise recorded) semantic fixation is made thereof between the state
and the citizens. The state declares itself as civilised and it articulates the
constitutional principles in a written form.

As with every other contract, the essential mental operation required to
interpret it is the ex post reference to a semantically fixed promise, i.e. the re-

' T have tried to demonstrate this in detail, see infie n. 88 and 120 to Chapter 4. “[TThe
sporting theory of justice, the idea that judicial administration of justice is a game to be played
to the bitter end, no doubt has its roots in Anglo-American character and is closely connected
with the individualism of the common law.” Pound, The Spirit of the Common Law, p. 127.

As it turns out, especially if one reads von Savigny in this connection, this is no original

peculiarity of Anglo-American culture. Rather, legal conflict resolution replacing the logic of
force by the force of logic is an essential characteristic of all law; codification merely obscured
this.
" Nietzsche, Seventy-Five Aphorisms, Par. 92 and Nietzsche, On the Genealogy of Morals, p. 169,
§ 92. Pashukanis, op. ¢it. infra n. 56, p. 167 to 188, and especially p. 170. Pashukanis, op. ¢iz., p.
168, copied the passage from Nietzsche’s The Wanderer and his Shadow, Appendix, Seventy-Five
Aphorisms from Five Volumes, p. 179 to 182. (So much for the originality of the Communist
theory of law!)
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interpretation'? of the past agreement to resolve present disagreement: the
past form was intended to govern the future substance.”” Thus, the semantically
fixed form and its antecedence (anteriority, precendence) are two essential elements
of everything legal — be it an inter partes contract or an erga omnes effective
law. In that sense, we consider the contract as the paradigm of everything
legal. The contract is a semantic fixation (the form) of the mutual agreement
(the antecedent substance of the relationship) intended to govern'* — in view
of the distrust between two parties — the potential future disagreement (the
posterior substance of the relationship).

Democracy as a social, political and legal (e.g. legislative) phenomenon also
occurs in the present; it is derivative and secondary in the sense that it, too
— legally speaking — derives from the basic social contract, the constitution.
This constitution as a contract was established in the past with intent to
govern the future of its subject-matter, including the present. In this sense,
the constitution is a legal phenomenon par excellence no different from any
other elementary contract. It follows logically that the future binding nature
of the constitution gzalong term contract requires () continuons interpretation
of the past form governing the present substance and (b) requires a forum, i.e.
an instance authorised to perform this interpretation.

"> The German term Konkretisiernng is perhaps better since it connotes ‘making concrete’ what
was previously only abstractly (in principle) agreed upon.

Y Distrust, therefore, and the anticipation of conflict lie at the base of everything legal. In
contract law, typically, distrust is specified and made concrete in the clauses of present trust
between the parties, but their very articulation is a testimony to the basic distrust: thus the
repugnance of the prenuptial agreements. But there is nothing distasteful in the distrust
between the individual and the state (e.g. the principle nullum crimen sine lege praevia in criminal
law and the privilege against self-incrimination). The constitutional separation of powers,
more significantly, may be seen as the reversal of the Roman ‘Divide et impera!’ i.c. ‘Let the
powers be divided so that they will not rulel’

" In its essence, this governance is a /ogical compulsion wherein the clause of the past agreement
is taken as a semantic major premise representing the past (now fictitious) agreement. Logical
compulsion is then only a watertight deductive or inductive logical operation. For more
details on this, see Stroud, Wittgenstein and 1 ogical Necessity. Of course, this opens up numerous
complexities ranging from the undetermined nature of the semantically fixed premises to the
question to what extent are these determined by shared values. Law is a cultural phenomenon
and too large a cultural disparity, for example, may preclude the emergence of the logically
required lower level of agreement. (The famous Australian case of Regina v. Muddarnbba
illustrates this point.) Consequently, the constitutional safety of the subject vis-4-vis the state
and other aspects of constitutional law are likewise a cultural phenomenon in the sense that
there must exist, if the language game called ‘constitutional adjudication’ is to function,
certain shared (democratic) values as firmly established major premises not to be questioned
by anyone. This shows, further, how difficult is the role of the constitutional courts in the
cultural environments in which these values are 7o being shared, when the very existence of
the constitutional court presupposes them.
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Since every contract presupposes both the initial agreement as well as the
subsequent disagreement, the constitution as a projection of the criteria for
the prevention and the resolution of conflicts also presupposes — in cases of
their perceived violation — the impartial third party applying these criteria. If
it is true to say that every contract presupposes a judge who will eventually
interpret its clauses and who will in turn have the (state backed) power and the
authority to enforce his interpretations, then the constitution, too, would be a
dead letter unless there were an aunthority in the state to interpret it. The jurisdiction
of this authority, be it the supreme court (in unified jurisdictions), a special
constitutional court (in dual-track jurisdictions), or any other independent
judicial authority derives logically from its own raison d’etre: the content of
the contract constitutes the limits of the jurisdiction and the extent of the
justiciability of the perceived violations.

It follows that the constitution is essentially a social contract binding on
everyone in the state and especially binding on the ones in power vis-a-vis
the ones out of power. In this practical sense, the constitution is a contract
between the people and their established state.

The parties, simply speaking, enter the negotiation of an agreement
because it pays better to co-operate than not to co-operate — and, in matters
of constitutional dimensions, perhaps to regress t