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FOREWORD

From the author’s point of view the separate opinions published here in the Owlets
of Minerva – while representing a significant cross-section of the recent acquis of the
European Court of Human Rights in Strasbourg – should be pedagogically interesting. These opinions are distinctive in the sense that never before has there been demonstrated such an intimate connection between the theories previously advanced by
the judge himself on the one hand and their subsequent practical impact on the other
hand. Here we have the metamorphosis of thinking per profundationem (theoretical)
into ratiocination per substitutionem (judicial). Unmistakably, all this has to do with
the author’s professional parcours and his transmigration from the academic into the
judicial sphere.
The subject matter – in terms of autonomous legal reasoning – is thus the cognitive rapport between abstract legal theory and case-specific decision-making. For
law, as many have pointed out, is a dialectic of norms and facts. Facts, as Hobbes recognised, without law do not exist. Law without facts is a mirage, an optical illusion.
Nevertheless, facts are available to legal theorists; theories are available to judges.
Why is it then that they so rarely coalesce? Why is it, for example, that judges as in
Tatar v. Romania1 carry on with beliefs in causal nexus that go back to Francis Bacon,
which frustrates all progress in cases of environmental protection?2 We shall deal
with legal theory below, for it, too, often fails to explain what legal philosophers of
old, such as Von Savigny, so admirably precipitated from the muddy and colloidal
suspensions of decisional happenings.
One would perhaps surmise that switching from theory to judging is a perilous
descent. My impression is precisely the opposite. Of course, every dissenting opinion
is a monument to having been reversed. This is frustrating, because one has not persuaded one’s fellow judges, which according to Perelman is the essence of lawyering
in the first place. The difference between the classroom and the deliberations room is
one of available time. One must persuade in short minutes what might otherwise take
several lectures to eager virgin minds. This goes to the unfortunate fact that law in
action, as opposed to empirical science, does not receive an objective feedback from
reality. Einstein might have mused when Hitler required one hundred leading scientists to sign a letter to the effect that the relativity theory is no good – he said that one

1
2

Tătar v. Romania, no. 67021/01, 27 January 2009.
Athanassoglou and Others v. Switzerland [GC], no. 27644/95, ECHR 2000 IV.
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signature would have been sufficient – but this is not so in the deliberations room.
The persuasiveness in the deliberations room depends on the cognitive sufficiency,
among other things, of one’s fellow judges. This fact is exacerbated by the said paucity
of time, not to speak of the natural recalcitrance of those who may be hostile to the
new insights in the first place.
Therefore, dissenting opinions are a God-given privilege to those who, like me,
count on the outside world to recognise what one’s fellow judges have not recognised.
This may be the common denominator of all dissenters in different courts. The real
question is whether the separate opinion does or does not have a separate substance.
In the long run, the question is whether the separate opinion does have an explanatory power, and thus persuasiveness, greater than the majority judgment. Because
theory explains – this is its function – the explanatory power is the domain of theory.
In turn, this clarification by theory brings into light hitherto undetected facts. In
Tatar, for example, understanding that a whole series of necessary conditions was in
play, rather than simple “causation”, would have changed the (ap)perception of the
relevant “facts” – not to mention the precautionary principle which ought to be at
the centre of consideration in the first place. Incidentally, this is why the Court has
hitherto, regarding the protection of environment, been largely irrelevant.
We all remember the acerbic dissents of Justice Douglas of the U.S. Supreme Court;
the power of Douglas’ brilliant dissents appealed to legal intuition but did not derive
from their superior explanatory power. In turn, this is the problem with legal theory,
i.e., not just the enormous gap between the judiciary on the one hand and the theory
on the other hand, but the wholesale failure of theory, constitutional and otherwise,
cognitively to crystallise the achievements – the real acquis! – that originate from
creative judicial decision making. This failure to theorize on the part of law professors – this is sometimes referred to as analogy-mongering – subsequently permits the
very same courts, albeit with different judges, to regress from the achieved position
back to a historically surpassed position. The case in point is clearly Miranda3 and the
remedy of exclusionary rule that makes it real. The Rehnquist court could not have
relapsed were it not for the absence of clear theoretical explanation to the effect that
the violation of the privilege against self-incrimination subverts the legitimacy of the
legal process in toto4.
It is my sincere conviction, after thirteen years at the European Court of Human
Rights in Strasbourg, that law is a cognitive enterprise in which law professors are
far better equipped than those less committed to cognitive excellence. In a very real
sense my separate opinions, benevolent or malignant as they may be, are a proof of
an irritation. I realise this is very bluntly put but I am too old, when it comes to such
an important question, to engage in circumambulations. Moreover, this is critically

3
4

Miranda v. Arizona, 384 U.S. 463 (1966).
See Cchapter 4 of the The Owl of Minerva, pp. 57-158.
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important for an international court that does not have its own army and navy. Its
moral capital is the quality of its judgments, but then the question remains what is
this quality all about. Perelman’s persuasiveness, in other words, is simply the output
in the black box analysis. The question is, what is in the box itself.
This is all the more true because we now understand that even the ultimate norm
in a legal system, a Constitution or an international Convention, is at best only a
hierarchy of values. The rest of the decision-making business really depends on the
cognitive competence of the judges. Take the circular notion concerning the definition of double jeopardy as adopted in Zolotukhin v Russia5, a misleading judgment
devoid of explanatory power. On the other hand, the trend set in Jalloh v. Germany6,
and to a greater extent materialised later in Gäfgen v. Germany7 – the development is
intimately connected to our doctrine as explained in The Owl of Minerva – offers the
hope that the explanatory power of theory will nevertheless prevail. It will triumph
when the Court will at last recognise that it is immoral to use the fruits of the poisonous tree.
There are broader implications of this. When we say that the law in action is a cognitive enterprise, we also maintain that justice does not have to do only with empathy, so obviously absent in Maumousseau and Washington v. France,8 but is above all
else a question of mental consistency and cognitive competence. Thereafter, the issue
is not only the consistency of the case law (stare decisis), i.e., comparing the current
and the previous cases on the basis of loose analogies. In analogous legal reasoning,
because it is based on mere similarities, everything can be either similar or dissimilar. Here, one again remembers Rehnquist and his bizarre excursions into the economic theory of marginal utility (of additional exclusion of contaminated evidence)
– perhaps the clearest example of intellectual dishonesty – which the American legal
theory has not debunked. Besides, the role of the courts is not to enforce policies. Justice is the supremacy of the power of logic and its prevalence over the logic of power.
The primacy of the power of logic is what is meant by cognitive competence.
The concern is with the logical consistency and consequently with persuasiveness
within the judgment itself as for example in Jalloh and in Gäfgen. The use of contaminated evidence logically requires such proofs to not be the basis of a legitimate
judicial decision. One must understand that the right and the remedy are two sides of
the same coin. Unless the judges understand, they will not be capable or willing to go
all the way. If they do understand, the courage of their convictions comes into play.

5
6
7
8

Sergey Zolotukhin v. Russia [GC], no. 14939/03, 10 February 2009.
Jalloh v. Germany [GC], no. 54810/00, ECHR 2006 IX.
Gäfgen v. Germany [GC], no. 22978/05, 1 June 2010.
Maumousseau and Washington v. France, no. 39388/05, 6 December 2007.
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Of course, they must first have the convictions – rather than mere opinions – as the
fathers of the Convention, this is often overlooked, most emphatically so required.9
The quality of judgments as a criterion for the accumulation of a moral capital of
a court of last resort is therefore an elusive category. It does not help very much if we
simply ask whether the judgment is persuasive or not. Law is a business of logical
compulsion where the protagonists compel other protagonists to admit to what is
logical and legitimate and thus necessarily persuasive.10 A judgment will have a high
quality if it is on the right side of history, but also if it follows – to the end! – its own
internal logical necessity. Separate opinions, be they dissenting or concurring, offer
such an opportunity – under the condition that their author really knows better what
in the particular circumstances of the case is logically necessary, just and thus legitimate. After that it is for future judges in future cases to let themselves be persuaded
as to a greater explanatory power of the dissent. A good example of this is the crucial
distinction between right and privilege elucidated in the last Chapter of The Owl of
Minerva and in the separate opinion in the case of E.B. v. France11 (whether same-sex
couples may object to not having been granted the privilege to adopt a child). I’m not
yet free to point this out specifically because the case in question (against Luxemburg) is at the moment of publication still being processed, but it is now clear that the
distinction has caught on not only at the European Court of Human Rights but in
some domestic jurisdictions as well.
There may be other such examples and the reader will have to judge for himself by
observing the evolution of jurisprudence in the European Court of Human Rights.
The consubstantiality, in cognitive terms, of the separate opinions published here
in concurrence with the theoretical views published in The Owl of Minerva is an
empirical proof of this celebrated legitimacy deriving from cognitive consonance.
These separate opinions are put on the record and the book you have in your hands
is relevant because it is connected with the views defended in The Owl of Minerva.
This is why we pointed out in the beginning that the tandem of the two publications
should have a pedagogical value – in as much as younger generations, who will witness future evolution of the case law, will be able to observe the doctrinal assessments
as the independent and the judicial decisions as the dependent variable in this long
term process.
In the end, I take this opportunity to most sincerely thank Nandini Shah who
not only edited the whole text but has also cross-referenced it with The Owl of Mi
nerva. Nandini’s help was decisive with that book and it is most certain that The

ECHR, Article 21 – Criteria for office.
1 The judges shall be of high moral character and must either possess the qualifications required for
appointment to high judicial office or be jurisconsults of recognised competence. (Emphasis added.)
10 See an excellent essay on this question by Barry Stroud, Wittgenstein and Logical Necessity, Philosophical Review 1965 pp. 504-518
11 E.B. v. France [GC], no. 43546/02, 22 January 2008
9
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Owlets would not have been hatched were it not for her invaluable editorial input.
The opinions themselves were collected by Stanley Naismith, for which, too, I am
most grateful. Any errors or misjudgements in this publication are of course entirely
my responsibility.
The Author

XI

Owlets of Minerva.indd 11

26-10-2011 9:50:30

Owlets of Minerva.indd 12

26-10-2011 9:50:30

Contents

Foreword

VII

Preface

17

Article 2 – Right to life
– medical negligence: Calvelli and Ciglio v. Italy [Grand Chamber]
– self-defence: Giuliani and Gaggio v. Italy [Grand Chamber]

29
33

Article 3 – Prohibition of torture
– ill-treatment by police during arrest: Rehbock v. Slovenia
– deportation of foreign national – risk of ill-treatment in country of origin:
Saadi v. Italy [Grand Chamber]
– ill-treatment by police during arrest: Korobov v. Ukraine

57
69
78

Article 6 – Right to a fair trial
– limitation on access to court – substantive or procedural?:
Roche v. the United Kingdom
89
– limitation on access to court – State immunity:
Al-Adsani v. the United Kingdom [Grand Chamber]
108
– public hearing – victim status: Guisset v. France
119
– public hearing – Garcia Hernandez v. Spain
125
– reasonable time – length of court proceedings:
Papachelas v. Greece [Grand Chamber]
133
– impartial tribunal – plurality of functions of the French Conseil d’Etat:
Sacilor Lormines v. France
143
– impartial tribunal – lack of impartiality of central investigating judge:
Vera Fernández-Huidobro v. Spain150
– criminal charge – prison disciplinary proceedings:
Ezeh and Connors v. the United Kingdom [Grand Chamber]
157
– fair trial – absence of accused from appeal hearing:
Hermi v. Italy [Grand Chamber]
172
– fair trial – non-disclosure of material held by the prosecution:
Jasper v. the United Kingdom [Grand Chamber]
185
– fair trial – admissibility of evidence obtained by coercion:
Jalloh v. Germany [Grand Chamber]
190
XIII

Owlets of Minerva.indd 13

26-10-2011 9:50:30

Boštjan M. Zupančič
– impartial tribunal – contempt of court: Kyprianou v. Cyprus
[Grand Chamber]
Article 7 – No punishment without law
– foreseeability of conviction for acts committed in the former German
Democratic Republic: Streletz, Kessler and Krentz v. Germany
[Grand Chamber]
– foreseeability of application of new law on recidivism: Achour v. France
[Grand Chamber]

209

219
233

Article 8 – Private and family life
– respect for family life – right of celebrity to privacy:
Von Hannover v. Germany
243
– respect for family life – restrictions on father’s access to child:
Nuutinen v. Finland
253
– respect for family life – taking of children into public care and
restrictions on access: Scozzari and Giunta v. Italy [Grand Chamber]
266
– respect for family life – adequacy of measures to enforce parent’s right
of access to child following abduction by the other parent: Maumousseau
and Washington v. France
278
– respect for family life – parent’s right of access to child following
abduction by the other parent: Deak v. Romania and the United Kingdom 289
– respect for family life – parent’s right of access to child following
abduction by the other parent – Neulinger and Shuruk v. Switzerland
298
– respect for family life – deportation after lengthy period of residence:
Üner v. the Netherlands [Grand Chamber]
311
– respect for family life – access rights and prolongation of public care:
Dolhamre v. Sweden
320
– respect for family life – protection of honour: Polanco Torres and Movilla
Polanco v. Spain332
Article 10 – Freedom of expression
– expression of views on constitutional issues by a senior judge:
Wille v. Liechtenstein [Grand Chamber]

337

Article 11 – Freedom of assembly and association
– negative freedom of association – closed shop agreements:
Sørensen and Rasmussen v. Denmark [Grand Chamber]

343

Article 14 – Prohibition of discrimination
– discrimination against land-owners opposed to hunting:
Chassagnou and others v. France [Grand Chamber]

353

XIV

Owlets of Minerva.indd 14

26-10-2011 9:50:30

The Owlets Of Minerva
– discrimination on grounds of sexual orientation – authorisation to adopt:
E.B. v. France [Grand Chamber]
– refusal to apply to cohabiting sisters the inheritance tax enjoyed
by married couples and civil partners: Burden v. the United Kingdom
[Grand Chamber]
– discriminatory treatment in education of Roma children: D.H. and
others v. the Czech Republic [Grand Chamber]
Article 3 of Protocol No. 1 – Right to free elections
– right to stand for election – exclusion on account of past undemocratic
activities: Ždanoka v. Latvia [Grand Chamber]
Procedural matters
– competence ratione temporis: Blečić v. Croatia [Grand Chamber]
– competence ratione temporis: Šilih v. Slovenia [Grand Chamber]
– matter resolved (Article 37 § 1(b)): Sisojeva v. Latvia [Grand Chamber]
– matter resolved (Article 37 § 1(b)): El Majjaoui and Stichting Touba
Moskee v. the Netherlands [Grand Chamber]
– matter already submitted to another procedure (Article 35 § 2(b)):
Folgerø v. Norway [Grand Chamber]

366
373
380

391
407
420
432
437
444

Article 41 – Just satisfaction
– reparation for violations of Article 6: Hood v. the United Kingdom
[Grand Chamber]
451
– reparation for violations of Article 6: Lucà v. Italy
463
– reparation for violations of Article 6: Pétur Thór Sigurđsson v. Iceland
476
– reparation for violations of Article 6: Kakamoukas and others v. Greece
[Grand Chamber]
483
– reparation for violation of Article 8: Tavlı v. Turkey
490
– reparation for violation of Article 7: Gurguchiani v. Spain496
Article 46
– systemic problems - application of the “pilot judgment“ procedure:
Broniowski v. Poland [Grand Chamber]
– systemic problems - application of the “pilot judgment“ procedure:
Hutten-Czapska v. Poland [Grand Chamber]

501

Bibliography

527

513

List of Cases539
Index551

XV

Owlets of Minerva.indd 15

26-10-2011 9:50:30

Owlets of Minerva.indd 16

26-10-2011 9:50:30

Preface

Most collections of separate judicial opinions are tributes to the originality of the
judge and/or collected ammunition to the struggle the judge is conducting for his pet
judicial cause(s). The standard justification given to the study of dissenting opinions
is that some of the dissents, like those of Justice Holmes, shape the law on the long
run. Of course, all this might be said about the select separate opinions1 of Judge
Zupančič too. His continuous struggle for the application of the exclusionary rule
and of the rule against self-incrimination2 is reflected now in a number of Grand
Chamber judgments (including Gäfgen)3. In these cases at least judicial sensitivity is
kept alive thanks to the dissenter’s persistence (another important function of dissent) while the law has not been settled. In other instances his lonely dissent ended up
to be the prevailing view as it happened in Neulinger4 where the Court (in a reasoning
that Judge Zupančič calls “bizarre”) has de facto adopted the dissenting position of
Maumousseau and Washington v. France (no. 39388/05, ECHR 2007-XIII) through
claiming that Maumousseau was distinguished out.
As mentioned, the traditional reasons to have a collection of dissenting opinions
are all present in The Owlets of Minerva. However, this book is, in fact a very different venture. It is a piece of practical legal philosophy, or legal philosophy applied.
The choice of the enigmatic title tells all, or nearly all. The collected opinions reflect
the jurisprudential considerations expressed in a number of scholarly articles and
in Professor Zupančič’s authoritative book The Owl of Minerva: the opinions are the
owlets. But it would be wrong to assume that the opinions in this volume were written in a mechanistic application of the positions developed in The Owl of Minerva.5

1
2

3
4
5

“If a judgment does not represent, in whole or in part, the unanimous opinion of the judges, any
judge shall be entitled to deliver a separate opinion.” Art 45 (2) European Convention on Human
Rights. Separate opinion refers both to concurring and dissenting opinions.
“[T]he exclusionary rule, which is simply the preventive remedy and the alter ego of the privilege
against self-incrimination” Jalloh v. Germany (See p. 129 of this book). Already in 2000 in Jasper
v. the United Kingdom Judge Zupančič argued that an ex-post facto discovery of incriminating evidence cannot justify a previous breach of liberty.
Gafgen v. Germany judgment of 1 June 2010, no. 22978/05.
Neulinger and Shuruk v. Switzerland judgment of 6 July 2010, no 41615/07. See p. 205 of this book.
However, the dissent in E.B. v. France (adoption by a lesbian) refers expressly to the position that was
taken in the book; even in matters of privilege becoming a right the applicable procedure may result
in discrimination. However, Judge Zupančič did not find such discrimination on factual grounds.
The lead motives of his argumentation are present in the Article 14 context too: right/privilege; procedure/substance, etc. See p. 251 of this book.

17
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Technically speaking, many of the opinions were written before the manuscript of
The Owl of Minerva was finished, and both may refer back to earlier articles, experiences and reflections of the Author, a distinguished former professor of criminal
procedure in the United States and a former member of the Constitutional Court of
Slovenia.
The rich footnotes added ex post factum to the separate opinions for the purposes of the present volume create the impression that The Owlets of Minerva is an
“application” of the Owl’s principal thesis.6 However, it seems to me that these separate opinions and the Author’s general theory were developed in a kind of interaction, reflecting a common concern.
The central interest of Judge Zupančič’s legal philosophy is epistemological and
the problem of judicial knowledge (cognition) is the Leitmotiv in the separate opinions. For him the crucial point is the Cartesian separation of facts and law:
Legal issues cannot easily be separated from factual considerations either in ab
stracto or in concreto. The reason for this is very simple. In abstracto it may be
said that the choice of the norm (la qualification du cas) in relation to which the
fact pattern is to be considered – clearly determines which facts are going to be
considered as legally relevant and which are not.7

But, at least at the level of the selected majority opinions, it is not the Cartesian mistake in itself that troubles Judge Zupančič. It is the underlying problem of gathering
and applying knowledge in law and in particular in the application of human rights
(conventional) law that animates his judicial criticism and imagination. This touches
upon the special difficulties of the European Court of Human Rights (hereinafter: the
Court). Judge Zupančič has identified already in 2000 the fundamental cognitive difficulty the “new Court” (i.e. the one formed under the 11th Protocol) was to face after
the Court lost its Commission, which was able to perform the essential fact-finding
function for the Court:
[The Court] will have to allow for situations in which…its own hearings will be
akin to first-instance hearings before the national courts. The Court will have to
hear witnesses, permit the cross-examination of hostile witnesses, directly examine and evaluate material evidence, etc. The Court will have to establish its own
evidentiary rules pertaining to the burden of proof, the risk of non-persuasion,
the principle in dubio pro reo, etc. These rules are already present in our juris-

6
7

The original reference to Hegel in the title of both volumes has been underlined by this multilayered
structure, which in a way resembles Hegel’s Philosophy of Right with its Additions and Notes.
See his dissent in Hermi v. Italy judgment of 18 October 2006 [Grand Chamber] at p. 116 of this book.
See further The Owl of Minerva pp. 260-84.
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prudence, albeit in a rudimentary form. Needless to say, in establishing these
procedural precepts we must above all strictly follow the guarantees of Article 6,
as we require of all the signatories of the Convention.
This will apply to all cases where, through the lens of the Convention, certain
facts become legally relevant8 only because the case has reached the European
Court of Human Rights and only after it has done so.9

In fact, due to the increase of the case load and lack of increase in available resources
the Court was unable to meet the challenge of fact gathering through hearings. Such
fact finding is, however, often necessitated by the scarcity of the available factual
material produced by national courts. Except in a few exceptional cases the Court
refused to go into fact finding as a matter of principle, claiming that this would go
against the principle of subsidiarity (and other arcane doctrines of its own creation;
see in particular the fear to act as a fourth instance court even where there is no genuine first instance fact finding). But for the reasons noted by Judge Zupančič not all
the relevant facts are present even in an otherwise well researched fact-finding produced by national courts because the cognitive frame at the Court often differs from
that used in a domestic court. The relevance of facts depends on the frame, hence
some facts may be missing by definition in the material available for the Court.10 On
the other hand, when looking into the poorly established facts became inevitable, a
set of evidentiary rules pertaining to the burden of proof were relied upon, without,
however, fully articulating the underlying assumptions. One can only hope that the
guarantees of Article 6 were followed as required.
People often understand complexities simply as difficulties, and a complexity that
is labeled as “difficulty” is often reduced to a manageable structure simply by n
 eglect
and non-reflection, with the obvious result of taking for granted what is granted only
by the external world (in our case the parties, national courts and governmental (mis-)
representations in particular). There are obvious dangers of such mopping under the
carpet.

The question of ‘legally relevant facts’ is dealt with at length in The Owl of Minerva: “The perception of
facts in a criminal case is influenced by the various possible hypotheses and their legal relevance...A
fact is really a fact only because of the special prism that the criminal law super-imposes on the
reality of human behaviour.” (p. 70). “All raw data can be perceived through a variety of different
combinations of legal concepts.”
9 Rehbock v. Slovenia judgment of 28 November 2000 [First Section]. See p. 36 of this book.
10 “Facts, which might be relevant and decisive before the domestic courts, will often not be relevant
and decisive before the European Court of Human Rights. And vice versa. In Strasbourg, we use a
different set of principles, doctrines and rules, i.e. those based on the norms of the Convention and
elaborated during the more than fifty years of the Court’s jurisprudence. The identical factual pattern may thus have been scrutinised from an entirely different legal perspective or, as in this case,
not subjected to judicial scrutiny at all.” Rehbock v. Slovenia judgment of 28 November 2000 [First
Section]. See p. 36 of this book.
8
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It is certainly true that the Court’s jurisprudential interests and the dominant
 olitical and scholarly discourse are concerned with issues other than judicial epistep
mology. The mainstream discourse is fascinated by the international law mandate of
the Court and the boundaries of its jurisdiction, and this is reflected in the unfortunate debate about activism/deferentialism. In this context “margin of appreciation”
became a matter of central concern, or at least the rally point that can muster sufficient agreement for a majority. This is certainly not the intellectual issue for Judge
Zupančič. He may have voted with majorities in cases where the opinion of the majority was written in a margin of appreciation logic but this is certainly not the basis
of his approach where he dissents. To the extent he went with the majority in margin
of appreciation based judgments he still has had his own epistemological reasons for
doing so.
The direct criticism of the doctrine of margin of appreciation that animates many
dissenting opinions in the recent jurisprudence can be illustrated by the following quotation coming from Judge Rozakis, who often agreed with the majority on
grounds which open new vistas for other cases, or seem to preclude certain conclusions in other situations.
I would like to express a different point of view with regard to the reasoning
which led to that conclusion, and more particularly with regard to the weight that
the majority attaches to the margin of appreciation enjoyed by the French State in
the circumstances of the case.
I do not deny of course that, in the absence of common European standards
on matters of child abandonment in conditions of secrecy and anonymity, France
enjoys a certain margin of appreciation in determining the modalities of divulging information on the identity of the parties; and the Court correctly refers to
it. Yet, it seems to me that, in its reasoning, the Court has overstressed this particular aspect of the margin of appreciation…. to the detriment of showing that
it has struck a proper and satisfactory balance between the limited margin of appreciation enjoyed by France and the test of necessity (necessary in a democratic
society), which for me is the crucial test to be applied in the circumstances of the
case.11

Contrast this with Judge Zupančič’s approach: While the Court’s majority often engages in book keeping exercises, looking into a list of laws in the Member States to
prove the presence or absence of a “European consensus” which may, or may not allow for departure i.e. would allow (or not) the benefit of the margin of appreciation
for a state that interferes in a conventional right, for Judge Zupančič what matters is
what constitutes the common Western legal tradition in the sense of a common legal

11 Odievre v. France judgment of 13 February 2003.
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value set of underlying considerations and principles.12 This approach is, of course,
more in line with the position of the European Court of Justice, which felt itself to be
“inspired by the constitutional traditions common to the member states”.13
Let me explain the importance and relevance (and originality and wisdom) of the
epistemological approach by using a quotation where the emphasis is on the need to
resort back to common sense:
Philosophers and politicians may have the luxury of being able to speak of rights
deontologically and in abstracto. In law, however, it is the adversary procedural
context that makes the substantive rights come out in the open, that is to say, exist. The right appears on the legal horizon when an infringed interest of a legal
subject is procedurally asserted and the remedy actively pursued. A non-vindicated right is mere hypothetical abstraction.14

Concern with legal epistemology seems to be absent from the moral discourse that
prevails in human rights law, and in particular in legal philosophy dealing with human rights. Here the moral reading of human rights is advocated (see the difference
above in the separate opinions of Judges Rozakis and Zupančič.) But in light of Judge
Zupančič’s approach, to merely oppose logic and morals is simply wrong. Legal logic
in the context of the rule of law may lead to morality, and it may give more certainty
than the whims of moral speculation and good intent. To paraphrase him,15 the power of the logic of the rule of law is inspiringly different from the logic of power – and
this might be enough to protect human rights in the Real-existierende world of international human rights adjudication.
The life (of the rule) of law ended up in logic. This is the proper variation on the
great Holmesian line:

12 “Because legal process is a civilised replacement of the resolution of conflicts by uncivilised physical prevalence, the abandonment of violence is its foremost purpose. Indeed, it is its constitutive
component. It is no accident that under different similar dictions the formula ‘nemo tenetur seipsum
prodere’ goes back to the very origins of Western legal tradition.” Jalloh v. Germany Judgment of
11 July 2006 [Grand Chamber]. See p. 129 of this book.
13 Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle Getreide [1970] ECR 1125 Case 11/70.
14 Roche v. the United Kingdom judgment of 19 October 2005 [Grand Chamber]. Here the issue was
access to classified documents without which the applicant could not win a pension claim for negligence against the military authorities classifying the file. The Court concluded [9 votes to 8] that no
civil right was at issue. See p. 57 of this book.
15 Zupančič, Boštjan. Adjudication and the Rule of Law: The Power of Logic vs. the Logic of Power, 5:1
European Journal of Law Reform 23 (2003).
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The life of the law has not been logic; it has been experience... The law embodies
the story of a nation’s development through many centuries, and it cannot be
dealt with as if it contained only the axioms and corollaries of a book of mathematics.16

The logic of (human rights) law is the summary of the experience of the development
of the rule of law through many centuries; its maxims have to be dealt with in view of
the experience they embody. This is an experience of avoiding the mistakes of tyranny that tend to develop into ultimate Evil. We try to protect ourselves in the name of
human rights against such Evil. Such logic of law is also an experience of mistakes of
cognition dictated by a zeal to find the truth in the reconstruction of past events and
(increasingly in modern time) in the handling of probabilities of future events of low
occurrence (as if such judgments were a matter of finding the truth. See Zupančič’s
important warnings, below.)
Hence the characteristic reliance on time honoured legal maxims, especially
in criminal law and procedure. Judge Zupančič loves to use such maxims time and
again as his point of departure or reminder for his more critical dissents. Such maxims (generally stated in Latin, like in dubio pro reo) are placed between principles and
legal rules and as such are legalistic enough to provide certainty and predictability
for judicial application. Reading Judge Zupančič’s opinions it seems that these maxims (though partly different in common law and in the continental tradition) were in
a way animating the formulation of the Convention articles.
Even this reliance on maxims is the consequence of Judge Zupančič’s vision of the
law as an epistemological problem. The epistemological concern is sometimes confused in the scholarly debate with proceduralism. But the interest in procedure that
is expressed in the opinions is purposive; it originates in the purpose of (criminal)
procedure. Procedures in law are about fact finding. Human rights are disregarded
often not by a sheer desire of oppression and repression but by zeal of finding the
truth. While Judge Zupančič has some unkindly words about tyrants (see the Streletz
and Zdanova cases17) his real antagonist is the inquisitor and the inquisitorial process
in particular.18 While sceptical of truth search at any price, Judge Zupančič avoids the
relativist trap: he is not denying the legitimacy of truth finding through the criminal
procedure as long as truth finding devices are not the privilege of the State.
It is his experience with certain forms of fact finding (in particular those originating in the inquisitorial process and its cognitive ambitions and resulting bias) that

16 The Common Law (1881), p. 1.
17 Streletz, Kessler and Krentz v. Germany [GC], nos. 34044/96, 35532/97 and 44801/98, ECHR;
Ždanoka v. Latvia judgment of 16 March 2006, no. 58278/00. See p. 150 and p. 269 of this book,
respectively.
18 Jasper v. United Kingdom (dissenting at p. 125 of this book). The matter is central in The Owl of
Minerva.
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guides Judge Zupančič’s reading of the Convention and its rules and expectations.
This means a novel dialetics of facts and norms, substantive and procedural rules
and rights. His reading of the prohibition of torture in the context of the problem of
admissibility of evidence is quite telling in this regard. Here I refer to the so-called
poisonous tree theory, a concept that he repeatedly refers to as a reminder to his colleagues. (This, of course, is no surprise, as Professor Zupančič is the only person at
the Court with considerable US criminal law expertise.19)
In order to understand the way the above epistemological approach operates, one
should consider the way Judge Zupančič refers to the ultimate individual20 evil of
our judicial world, namely torture. Torture became the trademark of our affordable
individual humanity and the relevant rule is generally understood as an absolute prohibition, contrary to the sanctity of life, which does allow for exceptions in the form
proportional self-defence, protection of the life of others, etc. In our petty consequentialism and pragmatism we cannot afford the ethical grandeur of Jesus and Tolstoy.
Judge Zupančič is one of those judges who, perhaps concerned about the banalization of torture, stick to its rather rigid definition. But what shall happen to evidence obtained by torture (or, for that matter obtained in consequence of inhuman or
degrading treatment)? It is not the shocking nature of the torture that matters here:
as to the admissibility of such evidence the reasons underlying the exclusion of selfincrimination are applicable:
The reasons must be sought in the rudimentary rationale of the whole legal process as the civilized alternative to the resolution of conflict by combat. This very
rationale was put succinctly by John Henry Wigmore, the foremost authority on the
law of evidence:
to comply with the prevailing ethic that the individual is sovereign and that proper rules of battle between government and individual require that the individual
not be bothered for less than good reason and not be conscripted by his opponent
to defeat himself....21

Wigmore’s reference to the “proper rules of battle” may have been so understood, but
it is certainly not a metaphor. In the context of a legal process as a civilised alternative
to barbaric combat, “proper rules of battle” most certainly do not contain a licence to
use force, any force. The purpose of the “legal battle” is precisely to replace the logic
of the real combat, i.e., to replace the logic of power with the power of logic.22

19 The influence of US constitutional law thought is also present in the standards of discrimination
applied by Judge Zupančič in his partial dissent in Chassagnou and Others v. France [GC], nos.
25088/94, 28331/95 and 28443/95, ECHR 1999 III. See p. 242 of this book.
20 The undisputed collective evil is genocide.
21 Wigmore on Evidence (McNaughton rev. 1961) Vol. 8, p. 318 [Emphasis added.]
22 Jalloh v. Germany [GC], no. 54810/00, ECHR 2006 IX. See p. 129 of this book.
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What matters is the integrity of the administration of justice that is central to the
rule of law. What seemed to be a human rights consideration without clear guidance
became a clear position of the rule of law. This is not to say that the moral dimension is lost. On the contrary, the concern of Judge Zupančič is that the practices condemned by a majority of 10 to seven (and with Judge Kalaydjieva dissenting alone in
the Chamber judgment finding no violation) do not shock the conscience of all, that
torture “has in 2006 become an issue that must be extensively – and not just in this
case – pondered, argued and debated”.
It is quite common in the contemporary legal literature to divide judges into
camps (liberal or human rights violationist or do-gooder vs. conservative, realist or
traditional international law believer). Where a judge (or a court) moves out of his
sandbox, he will be called unprincipled or inconsistent. In view of the present separate opinions it is clear that Judge Zupančič is one of the many judges who prove that
the traditional divisions of judicial mentalities or attitudes have little explanatory
power. For some observers Judge Zupančič shall be classified as a human rights activist. Consider his commitment to the rights of defence (understood however from an
evidentiary perspective) or his strong advocacy of retrial under the requirements of
Article 41 (which is applicable “... if the internal law of the High Contracting Party
concerned allows only partial reparation to be made ...”) But in other respects the
same evidentiary considerations put him in a different box. For example, he does
not consider parole to be a right of prisoners and within the period of imprisonment
the delayed eligibility for parole when various offences were committed did not raise
for him the applicability of Article 6 as no criminal charge was pressed against the
prisoners. But again, his position is based on the confusion of right and privilege, a
logical distinction that is not observed properly in the rights granting judgment. As
he summarizes in a footnote to his Ezeh and Connors v. the United Kingdom23 opinion: “If the boundary between penalty and reward, between a right and a privilege, is
unclear, particular legal processes risk becoming hostage to the exercise of misleading
labels.” What matters is risk assessment versus punishment for past where “[f]ormal
istic assessment of the risk personified by unreformed and potentially recidivist prison
ers may grievously endanger the human rights of other people.”
For Judge Zupančič, the epistemological difference of reconstructing past events
and foreseeing future risk is of particular importance. The consequences of the above
distinction are elaborated in detail in Scozzari and Giunta v. Italy and Saadi v. Italy.24
No standard of proof can be applied to the probability of future events, where only
the reliability of the information is what matters, contrary to past events, subject to
rules of evidence. (However, if I may add, the reliability issue may come under rules

23 See p. 105 of this book.
24 Scozzari and Giunta v. Italy [GC], nos. 39221/98 and 41963/98, ECHR 2000‑VIII; Saadi v. Italy [GC],
no. 37201/06, 28 February 2008. See p. 183 and p. 44 of this book, respectively.
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of evidence even in future oriented evaluations: one wishes to know how the risk assumption was arrived at, how the data were collected in the past, etc.). The way future
events are to be evaluated has fundamental consequences to the rights (fate) of people
whose future acts or fate is to be determined, as to the production of information and
the imposition of burdens where such information is missing or insufficient. Consider the situation of people imprisoned under rules of pre trial detention or children
at risk if returned to another country or another caregiver, or a person waiting for
refoulement in arrest
To say in such a situation that this person must bear both the burden of proof and
the risk of non-persuasion – while being held at the airport detention centre! – is
clearly absurd. To make such a person bear the burden and the risk without redistributing both the burden and the risk and placing a large portion of it on the
expelling State, borders on the inquisitorial. This kind of superficial formalism
goes against the very grain of the European Convention on Human Rights.25

Once again, it is not a deduction from an abstract concept of a specific human right,
but the actual procedural position of the (potential) victim from an evidentiary is
what matters. It matters from a judicially cognizable fairness perspective, and it is on
this basis that formalism (a kind of restrictive Begriffshimmeljurisprudenz) is criticized by Judge Zupančič. Of course, in this approach in some instances individual
human rights will not be decisive, they may not even be present (though the individual gets a higher level of protection through the procedural reasoning). This is
the case, for example, of the publicity of hearings where protection is granted in the
general interest and not an individual right:
The reason for the principle according to which all criminal trials must be public
does not reside in the defendant’s particular procedural interest, but in the abstract public interest… It is primarily in the public interest that all criminal trials
be conducted in public, that is, to enable the general control of the public over the
workings of the criminal courts.26

I emphasized the centrality of the evidentiary perspective in Judge Zupančič’s separate
opinions, because this rule of law based approach seems to me to be his most original
and important contribution (or collegial reminder). It would be unfair, however, to
assume that this concern becomes one of exclusivity, a one size fits all approach. But
even where a broader historical and political analysis has been offered as the ground

25 Saadi v. Italy judgment of 28 February 2008 [Grand Chamber] (concurring at p. 44 of this book).
26 Guisset v. France judgment of 26 September 2000 [First Section]. See p. 77 of this book.
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for dissent or concurrence as in Streletz27 (the East German border guards shooting
order case) or in Zdanoka (no right to stand up at election in Latvia for former communist supporter of Russian origin) it was the power of legal logic that has prevailed in
Judge Zupančič’s argument against broader philosophical justifications (which might
have led to the same conclusion). Instead of a natural law approach à la Radbruch, the
German leaders were found to be rightly convicted for the order to shoot because they
selectively disregarded the existing punitive laws, which were certain enough and still
in positive existence. The logic of criminal law as a retroactive venture is saved. But
the same rigid Beccarian requirement of the rule of law that was disregarded by the
majority in Zdanoka, where the interference into the electoral rights had to do with
unsubstantiated (or even impermissibly prejudicial28) assumptions:
I do not believe for a moment that the Latvian authorities would have prevented
Mrs Ždanoka from standing in national elections in Latvia were it only for her
communist past. Neither is the true reason her present unwillingness to recant
and repudiate her communist views. The domestic Latvian point of view concerns no more (and no less) than Mrs Ždanoka’s future political dangerousness.29

However, at this point in Zdanoka, in a somewhat unusual manner, Judge Zupančič
cannot stop Professor Zupančič to have his philosophical analysis to be spelled out.
In his view we are facing here
the pandemonium of nationalism, is a regressive and over-compensatory reaction
not to interstate conquests but to the process of globalization. … The inevitable
universalisation (economically: “globalisation”) makes these defensive postures
both more and more irrelevant but also more aggressive. As usual, this aggression
is then displaced to the target that is closest and most at hand. In Nachova and
Others v. Bulgaria30 it was the Roma people, in Blečić v. Croatia31 it was Serbians,
in Serbia it was Albanians, in Germany and France it may be immigrant workers
and their children, and so on. In many of these realms we detect the unhealthy
trend from patriotism on the one hand to nationalism, chauvinism and racism on
the other. This intolerance is the European scourge.32

27 See p. 150 of this book.
28 Of course, this goes into the heart of that debate. For the Latvian majority, oppressed by the Soviet
regime, the injustice of the past justifies the measures bordering militant democracy (the reverse
Article 17 argument mentioned in the dissent). I might be fascinated by the evidentiary thought but
it seems to me that the decisive issue in rights restrictive, preventive militant democracy measures is
once again the issue of evaluating future dangerousness.
29 See p. 269 of this book.
30 [GC], nos. 43577/98 and 43579/98, ECHR 2005-VII.
31 [GC], no. 59532/00, ECHR 2006-III. See p. 280 of this book.
32 See p. 269 of this book.
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Interestingly Judge Zupančič has included his Blečić dissent in this volume. That dissent has been written in a very legalistic way, discussing the meaning of res judicata,
a matter dear to constitutional proceduralists. The issue in the case seemed to be the
nature and effect of the actions of the Croatian Constitutional Court, and there is no
word in the reasoning about the fate of Serbians in Croatia due to the Balkan war.
But once you look into the full intricate web of separate opinions you can see that
Professor Zupančič is well alive behind these opinions. We wish the Professor a long
life, full of influence, even after he will lose his disciple Judge Zupančič at the Court.
There will be others to listen to the Professor.
András Sajó, Judge at the European Court of Human Rights
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ARTICLE 2 – RIGHT TO LIFE

Medical negligence
Calvelli and Ciglio v. Italy
Judgment of 17 January 2002 [Grand Chamber]
THE FACTS
In 1987, the applicants’ baby died two days after being born. The applicants lodged a
complaint against the doctor, ‘E.C.’, in charge of the delivery. Although investigation
began immediately, nothing further happened in the proceedings and the applicants
made several requests, notably on 16 October 1987, and 12 April and 30 June 1988, for
the investigation to be expedited.
On 19 June 1989 the applicants were informed that at the request of the public
prosecutor’s office, the investigating judge had notified E.C. – the doctor responsible
for delivering the baby and the joint owner of the clinic – that charges would be
brought against him.
Meanwhile, on 7 July 1989, the applicants were joined to the proceedings as civil
parties.
On 12 June 1991 E.C. was committed for trial before the Cosenza Criminal Court
on a charge of involuntary manslaughter and the applicants renewed their application to be joined to the proceedings as civil parties.
At the hearing on 17 December 1993, the Cosenza Criminal Court found the accused guilty in absentia of involuntary manslaughter. Its judgment was lodged with
the registry on 19 February 1994. The Criminal Court sentenced the accused to one
year’s imprisonment and ordered him to pay the civil parties’ costs together with
compensation to be assessed at a later date.
On 17 March 1994 E.C. appealed to the Catanzaro Court of Appeal. In a judgment
of 3 August 1994, which was delivered in absentia and lodged with the registry on
17 August 1994, the Court of Appeal declared the appeal inadmissible.
On 7 October 1994 E.C. appealed to the Court of Cassation. In a judgment of
22 December 1994, which was lodged with the registry on 23 January 1995, the Court
of Cassation overturned the decision of the Catanzaro Court of Appeal, to which it
remitted the case for a retrial.
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In a judgment of 3 July 1995, which was lodged with the registry on 10 July
1995, the Catanzaro Court of Appeal ruled that the prosecution of the offence was
time-barred.
In so doing, it noted that the limitation period for the offence of which E.C. was
accused had expired on 9 August 1994, in other words, even before the Court of Cassation had delivered its judgment.
Following E.C.’s conviction at first instance by the Cosenza Criminal Court on
19 February 1994, the applicants served a summons requiring E.C. to appear before
the civil court of that town.
However, on 27 April 1995 the applicants entered into an agreement with the insurers of the doctor and the clinic under which the insurers were to pay 95,000,000
Italian lire (ITL) for any damage sustained by the applicants.
THE LAW
The Government argued that the complaint was inadmissible, as the applicants did
not have standing as ‘victims’. They argued that the essence of the applicants’ complaint was not the delay in the decision on the civil aspects of the case but solely the
fact that the doctor responsible for the death of their child had not been punished.
The Court joined the Government’s preliminary objections to the merits. The positive obligations, incumbent on States, require that they make regulations compelling
both public and private hospitals to adopt appropriate measures for the protection of
patients’ lives. They also require an effective independent judicial system to be set up
allowing for the cause of a patient’s death to be determined and for those responsible
to be held accountable.
The Court reiterated that the first sentence of Article 21, which ranks as one of
the most fundamental provisions in the Convention and also enshrines one of the
basic values of the democratic societies making up the Council of Europe (see, among
other authorities, McCann and Others v. the United Kingdom, judgment of 27 September 1995, § 147, Series A no. 324), enjoins the State not only to refrain from the
“intentional” taking of life, but also to take appropriate steps to safeguard the lives
of those within its jurisdiction (see L.C.B. v. the United Kingdom, judgment of 9 June
1998, § 36, Reports of Judgments and Decisions 1998-III).
Those principles apply in the public-health sphere too. The aforementioned positive obligations therefore require States to make regulations compelling hospitals,
whether public or private, to adopt appropriate measures for the protection of their
patients’ lives. They also require an effective independent judicial system to be set up
so that the cause of death of patients in the care of the medical profession, whether
in the public or the private sector, can be determined and those responsible made

1

The first sentence of Article 2 provides: “Everyone’s right to life shall be protected by law.”
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accountable (see, among authorities, Erikson v. Italy (dec.), no. 37900/97, 26 October
1999; and Powell v. the United Kingdom (dec.), no. 45305/99, ECHR 2000-V; see also
Işıltan v. Turkey, no. 20948/92, Commission decision of 22 May 1995, DR 81-B, p. 35).
Article 2 was therefore applicable.
However, in the case of unintentional infringement of the right to life, the obligation to set up an effective judicial system does not necessarily require the provision of
a criminal law remedy in every case, and in the specific sphere of medical negligence
it may be satisfied if victims have a remedy in the civil courts, whereby liability can be
established and appropriate redress obtained. The Italian legal system affords injured
parties both mandatory criminal proceedings and the possibility of bringing a civil
action, and disciplinary proceedings may also be brought if a doctor is held liable in
civil proceedings. Consequently, the Italian system offers litigants remedies which, in
theory, meet the requirements of Article 2. However, that protection must also operate effectively in practice within a time-span that allows the courts to complete their
examination of the merits of each individual case.
In the present case, the criminal proceedings became time-barred because of procedural delays. However, the applicants were also entitled to bring civil proceedings,
and did so. The fact that no finding of liability was ever made against the doctor by
a civil court was due to the intervening settlement which they reached with the insurers. The applicants thus voluntarily waived their right to pursue the proceedings,
which could have led in particular to an award of damages against the doctor.
The Court accordingly considered that the applicants denied themselves access to
the best means – and one that, in the special circumstances of the instant case, would
have satisfied the positive obligations arising under Article 2 – of elucidating the
extent of the doctor’s responsibility for the death of their child. In that connection,
the Court reiterates, mutatis mutandis, that “where a relative of a deceased person
accepts compensation in settlement of a civil claim based on medical negligence he
or she is in principle no longer able to claim to be a victim” (see Powell, cited above).
In this way, they denied themselves access to the best means of elucidating the
extent of the doctor’s responsibility for the death of their child, which in the special
circumstances of the case would have satisfied the positive obligations arising under
Article 2. That conclusion made it unnecessary to examine whether the operation of
the time-bar in the criminal proceedings was compatible with Article 2.
The Court therefore holds [by 14 votes to 3] that no violation of Article 2 of the
Convention has been established in the instant case.
CONCURRING OPINION OF JUDGE ZUPANČIČ
I agree with the majority’s opinion albeit not for wholly identical reasons.
The issue could also be defined as one of standing, that is to say, whether the de
facto victim of an act of criminal negligence may claim the right to have the alleged
perpetrator of the criminal act prosecuted, convicted, sentenced and punished. The
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days when criminal prosecutions were conducted in order to satisfy private appetites
for retribution2 are over.
Under the Convention, however, the victim may still have standing to allege that
the State has failed to satisfy its positive obligation to protect life under Article 2.
If the State’s judicial system – intentionally or inadvertently – fails to react to lifeendangering criminal acts it may be seen to be wanting in its duty to provide special
and general deterrence of such acts. In such circumstances the victim of a life-endangering act will have standing before our Court. This does not imply any personal
right to retribution.
It follows, logically, that the issue in this case is not whether the State is generally
obliged to prosecute cases of medical negligence that result in death. The real issue is
narrower: Has Italy’s judicial system shown sufficient assiduousness?
The ruling in this, as in every case, is strictly limited to its own factual confines. To
say that there was no violation in this case does not mean that medical negligence is
hence somehow immune from criminal prosecution.
It only means that there is no violation of the Convention in a case in which medical negligence has resulted in death and the State has duly investigated, prosecuted
and convicted the doctor, if for procedural reasons the conviction never became final.

2

Retribution is a form of talionic justification of punishment. It may be concrete (blood-revenge,
retaliation) and limited in its use to crimes with specified victims. It may be an abstract extension of
the basic retaliatory attitude, as for example in Roman law’s crimen laesae majestatis…In retributive
theory, punishment is only justified by guilt. But this doctrine is normally held in conjunction with
some or all three other doctrines which are logically, if not altogether psychologically, independent
of it; these are that the function of punishment is to negate wrong-doing, that punishment must fit
the crime and that offenders have a right to punishment and as moral agents they ought to be treated
as ends not means. A retributive thesis may be posited upon an ultimate concern about the amount
of punishment justifiable in particular cases. By violating the rights of others through their criminal
activities, wrongdoers have lost or forfeited their legitimate demands that others honour all their
formerly held rights….In the retributive thesis, when a person violates the rights of others, he involuntarily loses some of his own rights, and the community acquires the right to impose a punishment.
It would be difficult for a wrongdoer to complain of injustice when we treat him in a way equivalent
to the way in which he treated his victim. For more on the three major types of justifications of punishment, see Zupančič, The Owl of Minerva, pp. 181 and 205.
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Self-defence
Giuliani and Gaggio v. Italy
Judgment of 24 March 2011 [Grand Chamber]
THE FACTS
The applicants are the father, mother and sister of Carlo Giuliani, who was shot and
killed during the demonstrations on the fringes of the G8 summit in Genoa in July
2001.
On 20 July, during an authorised demonstration, extremely violent clashes broke
out between anti-globalisation activists and the law-enforcement agencies (18,000
officers stationed in Genoa for the G8 summit).
At approximately 5 p.m. the presence of a group of demonstrators who appeared
very aggressive was observed by the Sicilia battalion, consisting of around fifty cara
binieri stationed close to Piazza Alimonda. Two Defender jeeps were parked nearby.
Police officer Lauro ordered the carabinieri to charge the demonstrators. The cara
binieri charged on foot, followed by the two jeeps. The demonstrators succeeded in
pushing back the charge, and the carabinieri were forced to withdraw in disorderly
fashion near Piazza Alimonda.
In view of the withdrawal of the carabinieri the jeeps attempted to reverse away
from the scene. One succeeded in moving off while the other found its exit blocked
by an overturned refuse container. Suddenly, several demonstrators wielding stones,
sticks and iron bars surrounded it. The two side windows at the rear and the rear
window of the jeep were smashed. The demonstrators shouted insults and threats at
the jeep’s occupants and threw stones and a fire extinguisher at the vehicle.
There were three carabinieri on board the jeep: Filippo Cavataio (“F.C.”), who was
driving, Mario Placanica (“M.P.”) and Dario Raffone (“D.R.”). M.P., who was suffering from the effects of the tear-gas grenades he had thrown during the day, had been
given permission by Captain Cappello, commander of a company of carabinieri, to
get into the jeep in order to get away from the scene of the clashes. Crouched down
in the back of the jeep, injured and panicking, he was protecting himself on one side
with a riot shield (according to the statement of a demonstrator named Predonzani).
Shouting at the demonstrators to leave “or he would kill them”, M.P. drew his Beretta
9 mm pistol, pointed it in the direction of the smashed rear window of the vehicle
and, after some tens of seconds, fired two shots.
One of the shots struck Carlo Giuliani, a balaclava-clad demonstrator, in the face
under the left eye. He had been close to the rear of the jeep and had just picked an
empty fire extinguisher off the ground and raised it up. He fell to the ground near the
left-side rear wheel of the vehicle.
Shortly afterwards, F.C. managed to restart the engine and in an attempt to move
off, reversed, driving over Carlo Giuliani’s body in the process. He then engaged first
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gear and drove over the body a second time as he left the scene. The jeep then drove
towards Piazza Tommaseo.
At 5.27 p.m. a police officer present at the scene called the control room to request
an ambulance. A doctor who arrived at the scene subsequently pronounced Carlo
Giuliani dead.
An investigation was opened immediately by the Italian authorities. Criminal
proceedings on charges of intentional homicide were instituted against the officer,
M.P. who had fired the shots and the driver of the vehicle. Within twenty-four hours
the public prosecutor’s office ordered an autopsy to establish the cause of Carlo Giuliani’s death. The experts, Mr Canale and Mr Salvi, requested the public prosecutor’s office to give them sixty days to prepare their report. On 23 July 2001 the public
prosecutor’s office authorised the cremation of Carlo Giuliani’s body in accordance
with the family’s wishes.
The expert report was submitted on 6 November 2001. It found that Carlo Giuliani
had been killed by the shot and not by the attempts to drive the vehicle away. The forensic expert found that the shot had been fired at a downward angle. Three ballistics
tests were also ordered by the public prosecutor’s office. In the third report, submitted
in June 2002, a panel of four experts deplored the fact that it had been impossible to
examine the body since the public prosecutor had in the meantime authorised the
family to have it cremated. The experts nevertheless concluded that the carabiniere
had fired upwards but that the bullet had been deflected by a stone thrown at the vehicle by another demonstrator. The applicants also submitted two reports drawn up
by experts they themselves had chosen.
On completion of the domestic investigation the Genoa public prosecutor decided
to request that the case against M.P. and F.C. be discontinued. On 10 December 2002
the applicants lodged an objection against the public prosecutor’s request to discontinue the proceedings.
By an order lodged with the registry on 5 May 2003, the Genoa investigating judge
granted the public prosecutor’s request to discontinue the case. She found that the
driver of the vehicle, whose actions had resulted only in bruising, could not be held
responsible for the death as he had been unable to see Carlo Giuliani because of the
confusion prevailing around the vehicle. As to the officer who had fired the fatal shot,
the judge took the view that he had fired into the air without intent to kill and had in
any case acted in self-defence, in view of the violent attack to which he and his colleagues were being subjected.
Meanwhile, on 2 August 2001 the Speakers of the Senate and the Chamber of
Deputies decided that an inquiry (indagine conoscitiva) into the events which occurred during the G8 in Genoa should be carried out by the constitutional affairs
committees of both houses of Parliament. To that end, a commission representing
the different parliamentary groups was established, made up of eighteen members
of Parliament and the same number of senators (“the parliamentary commission”).
In the commission’s view, the overall outcome of the G8 had been positive. While
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certain shortcomings had been identified in the coordination of the operations, it
had to be borne in mind that the law-enforcement agencies had been confronted with
between 6,000 and 9,000 violent individuals.
On 22 June 2006 the applicants applied to the Prime Minister’s Office and to the
Ministry of Defence for compensation in respect of the damage they had suffered as a
result of the death of Carlo Giuliani. The Government explained that the application
had been refused on the ground that it had been established in criminal proceedings
that M.P. had acted in self-defence. For the same reason, no disciplinary proceedings
were instituted against M.P.
On 13 March 2008 the Genoa District Court published its reasoning in the judgment adopted on 14 December 2007 following the trial of twenty-five demonstrators
charged with a number of offences committed on 20 July 2001 (including criminal
damage, theft, destroying property, looting and acts of violence against law-enforcement officers).
The District Court judgment mentions the statements made by the expert Marco
Salvi, who performed the autopsy on Carlo Giuliani’s body. Mr Salvi stated in particular that the trajectory of the fatal bullet indicated a direct shot and that the metal
fragment lodged in the victim’s body had been very difficult to find. The fragment,
which had shown up on the scan, “must have been very small”; the experts had tried
to locate it by going through the brain tissue section by section (per piani), although
the latter had been damaged and engorged with blood. The more the experts worked,
the more damaged the tissue had become. Given that the fragment was not a bullet
and was of no use for ballistics purposes, the experts had considered it to be a minor
detail (un particolare irrilevante) and had not pursued their search.
Twenty-four of the accused appealed against the first-instance judgment. In a
judgment of 9 October 2009, deposited with the registry on 23 December 2009, the
Genoa Court of Appeal partly upheld the convictions handed down by the District
Court, increased some of the sentences and declared the prosecution of some of the
offences time-barred.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION IN ITS
SUBSTANTIVE ASPECT
The applicants complained that Carlo Giuliani had been killed by the law-enforcement agencies and that the authorities had not safeguarded his life. They relied on
Article 2 of the Convention, which provides:
“1. Everyone’s right to life shall be protected by law. No one shall be deprived of
his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law.
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2. Deprivation of life shall not be regarded as inflicted in contravention of this
article when it results from the use of force which is no more than absolutely
necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”

A. Whether the use of lethal force was justified
The applicants submitted first of all that in the specific circumstances of the case the
use of lethal force by M.P. had not been “absolutely necessary” in order to achieve the
aims enumerated in the second paragraph of Article 2 of the Convention. The Government contested that argument.
The Court deems it appropriate to begin its analysis on the basis of the following
facts, which are not disputed between the parties. On 20 July 2001, during the day,
numerous clashes had taken place between demonstrators and the law-enforcement
agencies: in particular, Marassi Prison had come under attack, the carabinieri had
charged the Tute Bianche march and an armoured vehicle belonging to the cara
binieri had been set on fire. Following these incidents, at around 5 p.m., when the
situation was relatively calm, a battalion of carabinieri took up positions on Piazza
Alimonda, where two Defender jeeps were located; on board one of the jeeps were
two carabinieri, M.P. and D.R., who were unfit to remain on duty.
Shortly afterwards, the carabinieri left their positions to confront a group of aggressive demonstrators; the jeeps followed the carabinieri. However, the latter were
forced to retreat rapidly as the demonstrators succeeded in repelling the charge. The
jeeps then tried to reverse away, but the one in which M.P. and D.R. were travelling
found its way blocked by an overturned refuse container and was unable to leave the
scene rapidly as its engine had stalled.
This is one of those rare cases in which the moments leading up to and following
the use of lethal force by a State agent were photographed and filmed. Accordingly,
the Court cannot but attach considerable importance to the video footage produced
by the parties, which it had the opportunity to view and the authenticity of which has
not been called into question.
This footage and the photographs in the file show that, as soon as it became
hemmed in by the refuse container, the jeep driven by F.C. was attacked and at least
partially surrounded by the demonstrators, who launched an unrelenting onslaught
on the vehicle and its occupants, tilting it sideways and throwing stones and other
hard objects. The jeep’s rear window was smashed and a fire extinguisher was thrown
into the vehicle, which M.P. managed to fend off. The footage and photographs also
show one demonstrator thrusting a wooden beam through the side window, causing
shoulder injuries to D.R., the other carabiniere who had been taken off duty.
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This was quite clearly an unlawful and very violent attack on a vehicle of the
law-enforcement agencies which was simply trying to leave the scene and posed no
threat to the demonstrators. Whatever may have been the demonstrators’ intentions
towards the vehicle and/or its occupants, the fact remains that the possibility of a
lynching could not be excluded, as the Genoa District Court also pointed out.
The Court reiterates in that regard the need to consider the events from the viewpoint of the victims of the attack at the time of the events. It is true, for instance,
that other carabinieri were positioned nearby who could have intervened to assist the
jeep’s occupants had the situation degenerated further. However, this fact could not
have been known to M.P., who, injured and panic-stricken, was lying in the rear of
the vehicle surrounded by a large number of demonstrators and who therefore could
not have had a clear view of the positioning of the troops on the ground or the logistical options available to them. As the footage shows, the jeep was entirely at the mercy
of the demonstrators shortly before the fatal shooting.
In the light of the foregoing, and bearing in mind the extremely violent nature of
the attack on the jeep, as seen on the images which it viewed, the Court considers that
M.P. acted in the honest belief that his own life and physical integrity, and those of his
colleagues, were in danger because of the unlawful attack to which they were being
subjected. M.P. was accordingly entitled to use appropriate means to defend himself
and the other occupants of the jeep.
The photographs show, and the statements made by M.P. and some of the demonstrators confirm, that before firing, M.P. had shown his pistol by stretching out his
hand in the direction of the jeep’s rear window, and had shouted at the demonstrators to leave unless they wanted to be killed. In the Court’s view, M.P.’s actions and
words amounted to a clear warning that he was about to open fire. Moreover, the
photographs show at least one demonstrator hurrying away from the scene at that
precise moment.
In this extremely tense situation Carlo Giuliani decided to pick up a fire extinguisher which was lying on the ground, and raised it to chest height with the apparent intention of throwing it at the occupants of the vehicle. His actions could reasonably be interpreted by M.P. as an indication that, despite the latter’s shouted warnings
and the fact that he had shown his gun, the attack on the jeep was not about to cease
or diminish in intensity. Moreover, the vast majority of the demonstrators appeared
to be continuing the assault. M.P.’s honest belief that his life was in danger could only
have been strengthened as a result. In the Court’s view, this served as justification for
recourse to a potentially lethal means of defence such as the firing of shots.
The Court further notes that the direction of the shots was not established with
certainty. According to one theory supported by the prosecuting authorities’ experts,
which was contested by the applicants but accepted by the Genoa investigating judge,
M.P. had fired upwards and one of the bullets had hit the victim after being accidentally deflected by one of the numerous stones thrown by the demonstrators. Were it to
be proven that the events occurred in this manner, it would have to be concluded that
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Carlo Giuliani’s death was the result of a stroke of misfortune, a rare and unforeseeable occurrence having caused him to be struck by a bullet which would have otherwise have disappeared into the air (see, in particular, Bakan v. Turkey, no. 50939/99,
§§ 52-56, 12 June 2007, in which the Court ruled out any violation of Article 2 of the
Convention, finding that the fatal bullet had ricocheted before hitting the applicants’
relative).
However, in the instant case the Court does not consider it necessary to examine
the well-foundedness of the “intermediate object theory”, on which there was disagreement between the experts who conducted the third set of ballistics tests, the
applicants’ experts and the findings of the autopsy report. It simply observes that, as
the Genoa investigating judge rightly remarked, and as shown by the photographs,
M.P.’s field of vision was restricted by the jeep’s spare wheel, since he was half-lying or
crouched on the floor of the vehicle. Given that, in spite of his warnings, the demonstrators were persisting in their attack and that the danger he faced – in particular, a
likely second attempt to throw a fire extinguisher at him – was imminent, M.P. could
only fire, in order to defend himself, into the narrow space between the spare wheel
and the roof of the jeep. The fact that a shot fired into that space risked causing injury
to one of the assailants, or even killing him, as was sadly the case, does not in itself
mean that the defensive action was excessive or disproportionate.
In the light of the foregoing, the Court concludes that in the instant case the use
of lethal force was absolutely necessary “in defence of any person from unlawful violence” within the meaning of Article 2 § 2 (a) of the Convention.
It follows that there has been no violation of Article 2 in its substantive aspect in
this regard [13 votes to 4].
B. Whether the respondent State took the necessary legislative, administrative
and regulatory measures to reduce as far as possible the adverse consequences
of the use of force
The Court notes that the Genoa investigating judge took the view that the legitimacy
of the use of force by M.P. should be assessed in the light of Articles 52 and 53 of the
CC.3

3

Article 52 of the CC provides that no sanctions may be imposed on

“persons who commit an offence when forced to do so by the need to defend their rights or the
rights of others against a real danger of unjust attack, provided that the defensive response is proportionate to the attack.”

Article 53 of the CC provides that no sanctions may be imposed on

“a State agent who uses or orders the use of weapons or any other means of physical force in the
exercise of his or her official duties, where he or she is obliged to do so in order to repel an act of violence or thwart an attempt to resist official authority. In any case, he or she shall not be liable where
such action is taken to prevent criminal acts entailing massacre, shipwreck, flooding, aviation or
railway disasters, intentional homicide, armed robbery or abduction ... The law provides for other
cases in which the use of weapons or any other means of physical force is authorised.”
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The first of these provisions concerns the ground of justification of self-defence, a
common concept in the legal systems of the Contracting States. It refers to the “need”
for defensive action and the “real” nature of the danger, and requires the defensive
response to be proportionate to the attack. Even though the terms used are not identical, this provision echoes the wording of Article 2 of the Convention and contains the
elements required by the Court’s case-law.
Although Article 53 of the CC is couched in vaguer terms, it nevertheless refers to
the person concerned being “obliged” to act in order to repel an act of violence.
It is true that from a purely semantic viewpoint the “need” mentioned in the Italian legislation appears to refer simply to the existence of a pressing need, whereas
“absolute necessity” for the purposes of the Convention requires that, where different
means are available to achieve the same aim, the means which entails the least danger
to the lives of others must be chosen. However, this is a difference in the wording of
the law which can be overcome by the interpretation of the domestic courts. As is
clear from the decision to discontinue the case, the Italian courts have interpreted
Article 52 of the CC as authorising the use of lethal force only as a last resort where
other, less damaging, responses would not suffice to counter the danger.
The applicants next complained of the fact that the law-enforcement agencies had
not been equipped with non-lethal weapons, and in particular with guns firing rubber bullets. It went on to examine the argument that the law-enforcement agencies
should have been issued with non-lethal weapons, but found that such discussions
were not relevant in the applicants’ case, in which the death had occurred during a
sudden and violent attack which posed an imminent and serious threat to the lives
of three carabinieri. There was no basis in the Convention for concluding that lawenforcement officers should not be entitled to have lethal weapons at their disposal to
counter such attacks.
Lastly, the Court noted the applicants’ allegation that some carabinieri had used
non-regulation weapons (metal batons) against the rioters, but saw no connection
with the death of Carlo Giuliani.
It follows that there has been no violation [10 votes to 7] of Article 2 of the Convention in its substantive aspect as regards the domestic legislative framework governing
the use of lethal force or as regards the weapons issued to the law-enforcement agencies during the G8 summit in Genoa.
C. Whether the organisation and planning of the policing operations were
compatible with the obligation to protect life arising out of Article 2 of the
Convention
The applicants submitted that the State’s responsibility was also engaged on account
of shortcomings in the planning, organisation and management of the public-order
operations. The Government contested that argument.
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The Court notes first of all that the demonstrations surrounding the G8 summit
in Genoa degenerated into violence. On 20 July 2001 numerous clashes took place
between the law-enforcement agencies and a section of the demonstrators. The fact
remains, however, that the present application does not concern the organisation of
the public-order operations during the G8 as a whole. It is confined to examining,
among other things, whether, in the organisation and planning of that event, failings
occurred which can be linked directly to the death of Carlo Giuliani. In that connection, it should also be noted that violent incidents had been observed well before the
tragic events on Piazza Alimonda. In any event, there are no objective grounds for
believing that, had those violent incidents not occurred, and had the Tute Bianche
march not been charged by the carabinieri, M.P. would not have fired shots to defend
himself against the unlawful violence to which he was being subjected.
The Court observes in that regard that the intervention of the carabinieri on Via
Caffa and the attack on the jeep by demonstrators took place at a time of relative
calm when, following a long day of clashes, the detachment of carabinieri had taken
up position on Piazza Alimonda in order to rest, regroup and allow the injured officers to board the jeeps. As the footage shows, the clash between demonstrators and
law-enforcement officers occurred suddenly and lasted only a few minutes before the
fatal shooting. It could not have been predicted that an attack of such violence would
take place in that precise location and in those circumstances. Moreover, the reasons
which drove the crowd to act as it did can only be speculated upon.
It should also be noted that the Government had deployed considerable numbers
of personnel to police the event (18,000 officers) and that all the personnel either
belonged to specialised units or had received ad hoc training in maintaining order
during mass gatherings. M.P., in particular, had taken part in training courses in
Velletri. In view of the very large numbers of officers deployed on the ground, they
could not all be required to have lengthy experience and/or to have been trained over
several months or years. To hold otherwise would be to impose a disproportionate
and unrealistic obligation on the State.
Furthermore, a distinction has to be made between cases where the law-enforcement agencies are dealing with a precise and identifiable target (see, for instance,
McCann and Others v. the United Kingdom, 27 September 1995, § 148, Series A no.
324 and Andronicou and Constantinou v. Cyprus, 9 October 1997, § 171, Reports of
Judgments and Decisions 1997-VI) and those where the issue is the maintenance of
order in the face of possible disturbances spread over an area as wide as an entire city,
as in the instant case. Only in the first category of cases can all the officers involved be
expected to be highly specialised in dealing with the task assigned to them.
It follows that no violation of Article 2 of the Convention can be found solely on
the basis of the selection, for the G8 summit in Genoa, of a carabiniere who, like M.P.,
was only twenty years and eleven months of age at the material time and had been
serving for only ten months. The Court also points out that it has already held that
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M.P.’s actions during the attack on the jeep did not amount to a breach of Article 2 in
its substantive aspect.
It therefore remains to be ascertained whether the decisions taken on Piazza
Alimonda immediately before the attack on the jeep by the demonstrators were in
breach of the obligation to protect life.
The jeeps followed the detachment of carabinieri when the latter moved off towards Via Caffa; the reasons for this decision are not clear from the file. It may be that
the move was made to avoid being cut off, which, as subsequent events demonstrated,
could have been extremely dangerous. Furthermore, when the move was made, there
was no reason to suppose that the demonstrators would be able to force the carabin
ieri, as they did, to withdraw rapidly and in disorderly fashion, thereby prompting
the jeeps to retreat in reverse gear and leading to one of them becoming hemmed
in. The immediate cause of these events was the violent and unlawful attack by the
demonstrators. It is quite clear that no operational decision previously taken by the
law-enforcement agencies could have taken account of this unforeseeable element.
Lastly, as regards the events following the fatal shooting, the Court observes that
there is no evidence that the assistance afforded to Carlo Giuliani was inadequate
or delayed or that the jeep drove over his body intentionally. In any case, as demonstrated by the autopsy report, the brain injuries sustained as a result of the shot fired
by M.P. were so severe that they resulted in death within a few minutes.
It follows that the Italian authorities did not fail in their obligation to do all that
could reasonably be expected of them to provide the level of safeguards required during operations potentially involving the use of lethal force. There has therefore been
no violation [10 votes to 7] of Article 2 of the Convention on account of the organisation and planning of the policing operations during the G8 summit in Genoa and the
tragic events on Piazza Alimonda.
II.	ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION IN ITS
PROCEDURAL ASPECT
The applicants alleged that the respondent State had failed in several respects to comply with the procedural obligations arising out of Article 2 of the Convention. The
Government contested that allegation.
The Court observes at the outset that it has just concluded, from the standpoint of
the substantive limb of Article 2, that the use of lethal force was “absolutely necessary in defence of any person from unlawful violence” and that there has been no
violation of the positive obligation to protect life on account of the organisation and
planning of the policing operations during the G8 summit in Genoa and the tragic
events on Piazza Alimonda.
In arriving at that conclusion the Court, on the basis of the information provided
by the domestic investigation, had available to it sufficient evidence to satisfy it that
M.P. had acted in self-defence in order to protect his life and physical integrity and
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those of the other occupants of the jeep against a serious and imminent threat, and
that no liability in respect of Carlo Giuliani’s death could be attributed under Article
2 of the Convention to the persons responsible for the organisation and planning of
the G8 summit in Genoa.
It follows that the investigation was sufficiently effective to enable it to be determined whether the use of lethal force had been justified in the present case and
whether the organisation and planning of the policing operations had been compatible with the obligation to protect life.
The Court further notes that several decisions taken by the organisers of the G8
and by the commanding officers of the battalions present on the ground were examined and subjected to critical scrutiny in the course of the “trial of the twenty-five”
and of the inquiry conducted by the parliamentary commission. Furthermore, the
Genoa questura was the subject of an administrative inspection (which identified
problems in the organisation of the law-enforcement operations and “potentially
punishable” incidents) and the Public Safety Department of the Ministry of the Interior proposed taking disciplinary action against several police officers and the Genoa
questore.
It remains to be determined whether the applicants were afforded access to the
investigation to the extent necessary to safeguard their legitimate interests, ...and
whether the persons responsible for and conducting the investigation were independ
ent from those implicated in the events.
In that connection the Court observes that it is true that under Italian law the
injured party may not apply to join the proceedings as a civil party until the preliminary hearing, and that no such hearing took place in the present case. Nevertheless,
at the stage of the preliminary investigation injured parties may exercise rights and
powers expressly afforded to them by law. These include the power to request the
public prosecutor to apply to the investigating judge for the immediate production of
evidence (Article 394 of the CCP) and the right to appoint a legal representative. In
addition, injured parties may submit pleadings at any stage of the proceedings and,
except in cassation proceedings, may request the inclusion of evidence (Article 90 of
the CCP – see Sottani v. Italy (dec.), no. 26775/02, ECHR 2005-III – where these considerations led the Court to conclude that the civil limb of Article 6 § 1 of the Convention was applicable to criminal proceedings in which the applicant participated as
an injured party but not as a civil party).
It is not disputed in the instant case that the applicants had the option to exercise
these rights. In particular, they appointed experts of their own choosing, whom they
instructed to prepare expert reports which were submitted to the prosecuting authorities and the investigating judge, and their representatives and experts participated
in the third set of ballistics tests. Furthermore, they were able to lodge an objection
against the request to discontinue the proceedings and to indicate additional investigate measures which they wished to see carried out. The fact that the Genoa investigating judge, making use of her powers to assess the facts and the evidence, refused
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their requests does not in itself amount to a violation of Article 2 of the Convention,
particularly since the investigating judge’s decision on these points does not appear
to the Court to have been arbitrary.
The applicants complained in particular that they had not had enough time to
appoint an expert of their choosing ahead of the autopsy on 21 July 2001. They also
complained of the “superficial” nature of the autopsy report and the impossibility
of conducting further expert medical examinations because of the cremation of the
body.
The Court accepts that giving notice of an autopsy scarcely three hours before the
beginning of the examination may make it difficult in practice, if not impossible, for
injured parties to exercise their power to appoint an expert of their choosing and secure the latter’s attendance at the forensic examinations. The fact remains, however,
that Article 2 does not require, as such, that the victim’s relatives be afforded this
possibility.
It is also true that, where an expert medical examination is of crucial importance
in determining the circumstances of a death, significant shortcomings in the conduct
of that examination may amount to serious failings capable of undermining the effectiveness of the domestic investigation.
In the present case, however, the applicants did not provide evidence of any serious failings in the autopsy performed on Carlo Giuliani. It was not alleged, either,
that the forensic experts had failed to establish the cause of death with certainty; the
applicants did not contest before the Court the domestic authorities’ conclusion that
Carlo Giuliani had died as a result of the shot fired by M.P.
The applicants stressed that the forensic experts had omitted to extract and record a fragment of bullet which, according to the results of the scan performed on
the body, was lodged in the victim’s head. The Court notes that Mr Salvi, one of the
experts, explained at the “trial of the twenty-five” that the fragment had been very
small and very difficult to find because of the damage to the brain tissue and the large
amount of blood present. It had been regarded as a “minor detail” and the search for
it had been discontinued.
The Court does not consider it necessary to assess the pertinence of this explanation. For the purposes of examining the applicants’ complaint, it simply observes that
the fragment in question might have served to shed light on the trajectory of the fatal
bullet (and in particular whether it had been deflected by another object before hitting Carlo Giuliani). However, as the Court has just noted in relation to the substantive aspect of Article 2, the use of force would have been justified under this provision
even if the “intermediate object theory” had been dismissed. It follows that the metal
fragment in question was not crucial to the effectiveness of the investigation.
Moreover, the Court observes that the cremation of Carlo Giuliani’s body, which
made any further expert medical examinations impossible, was authorised at the applicants’ request.
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The Court also notes that the procedural obligations arising out of Article 2 require that an effective “investigation” be carried out and do not require the holding
of public hearings. Hence, if the evidence gathered by the authorities is sufficient to
rule out any criminal responsibility on the part of the State agent who had recourse to
force, the Convention does not prohibit the discontinuation of the proceedings at the
preliminary investigation stage. As the Court has just found, the evidence gathered
by the prosecuting authorities, and in particular the footage of the attack on the jeep,
led to the conclusion, beyond reasonable doubt, that M.P. had acted in self-defence,
which constitutes a ground of justification under Italian criminal law.
Furthermore, it cannot be said that the prosecuting authorities accepted without question the version supplied by the law-enforcement officers implicated in the
events. They not only questioned numerous witnesses, including demonstrators and
third parties who had witnessed the events on Piazza Alimonda, but also ordered
several forensic examinations, including an expert medical examination and three
sets of ballistics tests. The fact that the experts did not agree on all aspects of the
reconstruction of events (and, in particular, on the distance from which the shot
had been fired and the trajectory of the bullet) was not, in itself, such as to make further investigations necessary, given that it was for the judge to assess the pertinence
of the explanations given by the various experts and whether they were compatible
with the existence of grounds of justification exempting the accused from criminal
responsibility.
In the light of the foregoing, the Court concludes that there has been no violation
[10 votes to 7] of Article 2 of the Convention in its procedural aspect.
III.	ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION
The applicants alleged that the lack of immediate assistance after Carlo Giuliani had
fallen to the ground and the jeep had driven over his body had contributed to his
death and amounted to inhuman treatment. They referred to paragraphs 5 and 8 of
the UN Principles (see paragraph 154 above) and relied on Article 3 of the Convention, which provides:
“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

The Court considers [unanimously] that the facts complained of fall within the scope
of the examination it has carried out under Article 2 of the Convention. Accordingly,
it sees no reason to re-examine them under Article 3.
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IV.	ALLEGED VIOLATION OF ARTICLES 6 AND 13 OF THE CONVENTION
The applicants complained that they had not had the benefit of an investigation that
conformed to the procedural requirements arising out of Articles 6 and 13 of the
Convention. Article 6 § 1, in its relevant parts, provides:
“In the determination of his civil rights and obligations ... everyone is entitled to a
fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law.”

Article 13 of the Convention provides:
“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that
the violation has been committed by persons acting in an official capacity.”

Bearing in mind that in the instant case the applicants did not have the possibility
under Italian law of applying to join the criminal proceedings against M.P. as civil
parties (see, conversely and mutatis mutandis, Perez v. France [GC], no. 47287/99,
ECHR 2004‑I, §§ 73-75), the Court considers that their complaints should not be
examined under Article 6 § 1 of the Convention, but rather in the light of the more
general obligation on the Contracting States under Article 13 of the Convention to
provide an effective remedy in respect of breaches of the Convention, including of
Article 2 (see, mutatis mutandis¸ Aksoy v. Turkey, 18 December 1996, §§ 93-94, Re
ports 1996-VI).
In the instant case the Court has found that an effective domestic investigation
satisfying the requirements of promptness and impartiality under Article 2 of the
Convention was conducted into the circumstances surrounding the death of Carlo
Giuliani. That investigation was capable of leading to the identification and punishment of the persons responsible. It is true that the applicants were not able to apply
to join the proceedings as civil parties; nevertheless, they were able to exercise the
powers afforded to injured parties under Italian law. In any event, their lack of status
as civil parties resulted from the fact that the criminal judge had concluded that no
offence punishable under criminal law had been committed. Finally, there was nothing to prevent the applicants from bringing a civil action for compensation either
before or in parallel with the criminal proceedings.
In these circumstances, the Court considers that the applicants had effective remedies available to them in respect of their complaint under Article 2 of the Convention. It follows that there has been no violation [13 votes to 4] of Article 13 of the
Convention.
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V.	ALLEGED VIOLATION OF ARTICLE 38 OF THE CONVENTION
The applicants alleged that the Government had not cooperated sufficiently with the
Court. They relied on Article 38 of the Convention, which provides:
“The Court shall examine the case together with the representatives of the parties
and, if need be, undertake an investigation, for the effective conduct of which the
High Contracting Parties concerned shall furnish all necessary facilities.”

The Chamber was of the view that there had been no violation of Article 38 of the
Convention because, although the information provided by the Government did not
deal exhaustively with all the points, the incomplete nature of that information had
not prevented the Court from examining the case. The Court sees no reason to depart
from the approach taken by the Chamber on this point. It therefore concludes that
there has been no violation [unanimously] of Article 38 of the Convention in the
instant case.
FOR THESE REASONS, THE COURT
1.

Holds, by thirteen votes to four, that there has been no violation of Article 2 of the
Convention in its substantive aspect as regards the use of lethal force;

2. Holds, by ten votes to seven, that there has been no violation of Article 2 of the
Convention in its substantive aspect as regards the domestic legislative framework governing the use of lethal force or as regards the weapons issued to the
law-enforcement agencies at the G8 summit in Genoa;
3.

Holds, by ten votes to seven, that there has been no violation of Article 2 of the
Convention in its substantive aspect as regards the organisation and planning of
the policing operations during the G8 summit in Genoa;

4. Holds, by ten votes to seven, that there has been no violation of Article 2 of the
Convention in its procedural aspect;
5.

Holds, unanimously, that it is not necessary to examine the case under Articles 3
and 6 of the Convention;

6. Holds, by thirteen votes to four, that there has been no violation of Article 13 of
the Convention;
7.

Holds, unanimously, that there has been no violation of Article 38 of the Convention.
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JOINT PARTLY DISSENTING OPINION OF JUDGES ROZAKIS, TULKENS,
ZUPANČIČ, GYULUMYAN, ZIEMELE, KALAYDJIEVA AND KARAKAŞ
(Translation)
We are unable to agree with the majority’s conclusions concerning points 2, 3 and 4
of the operative provisions, according to which there has been no violation of Article
2 of the Convention in its substantive and procedural aspects.
1. As regards the substantive aspect, the State’s positive obligation to protect life
under Article 2 of the Convention raises two main questions in the instant case which,
as we shall see, are closely linked. Firstly, did the State take the necessary legislative,
administrative and regulatory measures to reduce as far as possible the risks and consequences of the use of force? Secondly, were the planning, organisation and management of the policing operations compatible with that obligation to protect life?
2. We further believe that the obligation to protect life has to be considered in
the specific context of the facts of the case: where a State accepts the responsibility of organising a high-risk international event, that obligation implies a duty to
put in place the appropriate measures and strategies to maintain law and order. In
that connection, it cannot be argued that the authorities were not aware of the possible dangers entailed in an event such as the G8 summit. Moreover, the number of
law-enforcement officers deployed on the ground demonstrates this clearly. In these
circumstances, Article 2 of the Convention cannot be interpreted or applied as if
the case merely concerned an isolated incident occurring in the course of accidental
clashes, as the majority suggest. In the case of mass demonstrations, which are becoming more and more frequent in a globalised world, the obligation to protect the
right to life safeguarded by the Convention necessarily takes on another dimension.
3. First of all, as regards the domestic legislative framework governing the use of
lethal force, which, under the terms of Article 2 of the Convention, must be capable
of protecting the lives of the demonstrators, we observe shortcomings which played
a decisive role in the death of the applicants’ son. The Government did not make reference to any specific provisions governing the use of firearms during police operations, and indeed observed that circulars had simply been issued by the senior command of the carabinieri referring to the general provisions of the Criminal Code.4
4. The 1990 United Nations Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials, which the judgment cites among the relevant international materials, provide pointers in this regard which it is now impossible to ignore.
The Preamble states that “[these] basic principles ..., which have been formulated to

4

No specific provisions concerning the use of firearms had been adopted with a view to the G8 summit, but the circulars issued by the senior command of the carabinieri had referred to the provisions
of the CC.
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assist Member States in their task of ensuring and promoting the proper role of law
enforcement officials, should be taken into account and respected by Governments
within the framework of their national legislation and practice, and be brought to the
attention of law enforcement officials as well as other persons, such as judges, prosecutors, lawyers, members of the executive branch and the legislature, and the public”.
5. As regards the use of firearms, paragraph 2 of the Principles is crucial: “Governments and law enforcement agencies should develop a range of means as broad
as possible and equip law enforcement officials with various types of weapons and
ammunition that would allow for a differentiated use of force and firearms. These
should include the development of non-lethal incapacitating weapons for use in appropriate situations, with a view to increasingly restraining the application of means
capable of causing death or injury to persons. For the same purpose, it should also be
possible for law enforcement officials to be equipped with self-defensive equipment
such as shields, helmets, bullet-proof vests and bullet-proof means of transportation,
in order to decrease the need to use weapons of any kind”.
6. Admittedly, in the particular circumstances of this case, given the violence
of the attack to which M.P. and his colleagues were subjected, there is no guarantee
that rubber bullets would have had a sufficient deterrent effect to avert the danger
posed by large numbers of demonstrators wielding blunt instruments. The same
may be true in many similar situations with which the law-enforcement agencies are
confronted. For that reason we would not argue that the officers in the present case
should have been issued only with non-lethal weapons; the State was empowered to
decide that the law-enforcement personnel should also be equipped with guns firing
live ammunition. Nevertheless, one thing is certain: M.P. did not have any alternative
means of defence available to him. While he could have fired into the air or at a different angle, he had no weapon with which to defend himself other than the Beretta
parabellum pistol.
7. Next, as regards the second aspect of the obligation to protect life arising out of
Article 2 of the Convention, namely the planning and management of the policing
operations, we believe that there was a lack of organisation imputable to the State. In
its judgment in Halis Akın v. Turkey (no. 30304/02, § 24, 13 January 2009), the Court
reiterated that “[i]n keeping with the importance of this provision in a democratic
society, [it] must, in making its assessment, subject instances of the use of deliberate lethal force to the most careful scrutiny, taking into consideration not only the
actions of the agents of the State who actually administer the force but also all the
surrounding circumstances including such matters as the planning and control of
the actions under examination”.
8. M.P., one of the large number of carabinieri present at the scene and the person
who fired the fatal shot, was a young man aged twenty years and eleven months who
had been performing military service for only ten months. Furthermore, it does not
appear from the case file that he had received specific training concerning publicorder operations or how to act in the event of disturbances during demonstrations.
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Finally, given his youth and lack of experience, it is difficult to accept the fact that he
did not receive more support from his superior officers and, above all, that he was
not given particular attention once he had been judged unfit to continue on active
duty because of his physical and mental state. In these circumstances, moreover, the
fact that he was left in possession of a gun loaded with live ammunition is especially
problematic.
9. That situation is in clear contradiction with paragraph 18 of the 1990 United
Nations Basic Principles, according to which: “Governments and law enforcement
agencies shall ensure that all law enforcement officials are selected by proper screening procedures, have appropriate moral, psychological and physical qualities for the
effective exercise of their functions and receive continuous and thorough professional training. Their continued fitness to perform these functions should be subject to
periodic review.”
10. Lastly, as regards the attack on the jeeps – which, incidentally, were not fitted
with protective grilles on the rear and side windows – it was obviously conceivable
that the vehicles might come under attack, even though they were intended for the
transport of wounded officers rather than to support law-enforcement personnel in
the event of clashes with demonstrators. In an urban guerrilla-type situation it was
to be expected that the demonstrators would not necessarily differentiate between
armoured vehicles and those providing logistical back-up.
11. In the light of the foregoing, we believe that the failings in the organisation of
the law-enforcement operations should be assessed from the standpoint of both the
criteria for selecting the armed carabinieri deployed in Genoa and the failure to give
proper consideration to the particular situation of M.P., who, despite being in a state
of distress and panic, had been left in a vehicle which was not adequately protected,
with a lethal weapon as his only means of defence. The requirement to protect human
life called for greater support to be provided to the young officer.
12. In the judgment the majority state that the application did not concern the
organisation of the public-order operations during the G8 as such, but was confined
to examining, among other things, whether, in the organisation and planning of that
event, failings had occurred which could be linked directly to the death of Carlo Giuliani. Our answer to that question is in the affirmative. The lack of an appropriate
legislative framework governing the use of firearms, coupled with the shortcomings
in the preparation of the policing operations and in the training of the law‑enforcement personnel, disclose real and serious problems in the maintenance of public order during the G8 summit. In our opinion, these shortcomings should be regarded
as linked to the death of Carlo Giuliani. Had the necessary measures been taken, the
chances of the demonstrators’ attack on the jeep ending so tragically could have been
significantly reduced.
13. In relation to the procedural aspect of Article 2 of the Convention, two questions arise. The first concerns the issue whether the conditions in which the autopsy
and the cremation of the body were carried out undermined the effectiveness of the
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investigation, while the second relates to the decision not to institute proceedings
against the police officials.
14. The circumstances surrounding the autopsy disclose failings imputable to the
authorities. First of all, the applicants were given notice very late of this fundamental
step in the investigation, making it virtually impossible for them to appoint an expert
of their choosing. Furthermore, as the prosecuting authorities themselves stressed,
the expert report was “superficial”, the doctors having omitted, in particular, to extract and record a crucial piece of evidence, namely the fragment of bullet lodged in
the victim’s head. Of course, there is no certainty that any tests carried out on the
fragment would have yielded a definitive answer to the question whether the fatal
bullet had been deflected by an object before hitting the applicants’ son. Nevertheless,
it was not beyond the bounds of possibility that they might have shed considerable
light on the matter (the way in which the fragment was deformed, for instance, or the
presence of traces of material might have helped to reconstruct its trajectory). Moreover, it is common practice in conducting autopsies to extract and record any object
found in the body which might have contributed to the person’s death.
One of the experts, Mr Salvi, stated at the “trial of the twenty-five” that the fragment in question had been very small and very difficult to recover from the mass of
brain tissue and, above all, was of no use for the purposes of the ballistics tests. Be
that as it may, it was up to the forensic experts to undertake the necessary efforts to
record any object capable of clarifying the circumstances of the death and lethal act
in a homicide case that had attracted an exceptional degree of media attention. The
experts’ assumption that the fragment was of no relevance for ballistics purposes
proved, moreover, to be mistaken: in view of M.P.’s statements it was vital to establish
whether he had fired upwards with the aim of frightening off his assailants or at chest
height with the aim of hitting them or accepting the risk of killing them.
In the light of the foregoing, we believe that the conditions in which the autopsy
was carried out gave rise to a violation of Article 2 of the Convention in its procedural
aspect.
15. The Government judged the applicants’ conduct to be “ambiguous”. The applicants, so the Government argued, had been aware that the results of the autopsy
ordered by the public prosecutor would not be known for another sixty days. Concern to ensure that the examinations were carried out in a professional and reliable
manner might have prompted them either to contest the lawfulness of the autopsy or
to request that it be performed again. Far from doing this, they had requested permission to cremate the remains. In doing so they had known, or should have known,
that if their request was granted no further examination of the body would be possible. If the applicants had wished to retain the option of further forensic examination, according to the Government, they should have opted to have their son buried.
16. It is our belief that a family dealing with such a tragic event cannot be criticised for failing to weigh up carefully all the ramifications of a request to have the
remains returned to them, made immediately after their son’s death. Although the
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applicants requested permission to cremate the body, the public prosecutor’s office
could have refused the request or insisted that the cremation should not take place
until the results of the autopsy had been published. On the latter point it would have
been preferable for the forensic experts to be given a shorter deadline for completion
of their task. A period of sixty days for the preparation of a report a few pages long in
such a sensitive and widely publicised case seems excessive.
17. In these circumstances we believe that the Grand Chamber should have upheld and reinforced the Chamber’s finding that the circumstances surrounding the
autopsy and the cremation of the applicants’ son’s body were in breach of Article 2 in
its procedural aspect.
18. The second question is whether the lack of an investigation aimed at establishing possible liability on the part of certain police officials breached the procedural
obligations arising out of Article 2.
We have just concluded that there were a number of failings, imputable to the
Italian authorities, in terms of the support provided to M.P. and the consideration of
his particular situation during the G8 summit in Genoa, and in terms of the organisation of the policing operations. This being so, was there an obligation to institute
investigations to elucidate these aspects of the case? The domestic investigation in the
instant case was confined to the exact circumstances of the incident itself, examining
only whether those immediately involved should be held liable, without seeking to
shed light on possible shortcomings in the planning and management of the publicorder operations.
19. Of course we agree that it would be unreasonable to require a State to institute a criminal investigation where no offence has been committed. In line with the
general principles of criminal law common to the Contracting States, in the circumstances of the present case the only persons who might have been held criminally
responsible for the death of the applicants’ son were M.P. and F.C., who were placed
under investigation and against whom proceedings were brought. However, those
proceedings, conducted by the prosecuting authorities, ended with a request to discontinue the case on the basis of Articles 52 and 53 of the Criminal Code, which was
granted by the Genoa investigating judge, thus excluding any possibility of adversarial proceedings before a judge.
20. It is true that extending the procedural obligations arising out of Article 2 to
the point of requiring other individuals to be charged would impose an excessive
and impracticable burden on the respondent State and would be liable to be contrary
to Article 7 of the Convention. The fact remains, however, that an investigation capable of leading to the identification and, possibly, the punishment of the persons
responsible could also be disciplinary in character. In this regard it is astonishing
that, in the wake of the death of a demonstrator following the use of lethal force
by an agent of the State (an exceedingly rare occurrence in Italy), the Government
should acknowledge that no administrative or disciplinary investigation was commenced concerning the representatives of the law-enforcement agencies. Admittedly,
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any such investigation might have concluded that there was no evidence of any disciplinary offence in the training and support given to M.P. or, more broadly, in the
organisation of the policing operations. However, it might equally have shed light on
the circumstances surrounding some crucial aspects of the case which have unfortunately remained obscure (in particular, the criteria used in selecting and training the
officers conducting the public-order operations at the G8 and the reasons why M.P.’s
personal situation was not taken duly into account).
21. The fact that no disciplinary proceedings of any kind were instituted against
the carabinieri appears to have been based on the preconceived idea that despite the
tragic turn taken by events there was no criticism to be made of the manner in which
the officers had been deployed on the ground or the way in which orders had been
given throughout the chain of command. However, it is clear from all the arguments
put forward by the Government in this case that the dangers linked to the rioting
and the risks facing the law-enforcement officers had been largely foreseeable. The
approach taken is difficult to reconcile with the procedural obligations arising out of
Article 2 of the Convention.
JOINT PARTLY DISSENTING OPINION OF JUDGES TULKENS, ZUPANČIČ,
GYULUMYAN AND KARAKAŞ
(Translation)
To our considerable regret we are unable to subscribe to the majority view, not just in
relation to the finding that there has been no violation of Article 2 of the Convention
in its substantive and procedural aspects as regards the domestic legislative framework governing the use of lethal force, the weapons with which the law-enforcement
agencies were issued during the G8 summit in Genoa and the organisation and planning of the policing operations at the G8 (on which points we would refer to our
partly dissenting opinion shared by Judges Rozakis, Ziemele and Kalaydjieva), but
also in relation to the finding (point 1 of the operative provisions) that the use of
lethal force was “absolutely necessary” in the particular circumstances of this case.
1. On the subject of Article 2 of the Convention and the issue whether the fatal
shot was justified, we do not doubt the existence of a serious and objective threat to
M.P. at the moment he fired the fatal shot. As the photographs and audiovisual footage submitted by the parties show, the jeep with M.P. on board was surrounded by
demonstrators who were throwing an assortment of objects and had tried to grab
M.P. by the legs in order to pull him out of the vehicle; the possibility of a lynching
could not be ruled out. Furthermore, before firing the shots, M.P. had displayed his
gun and clearly warned the demonstrators, shouting at them to leave unless they
wanted to be killed. Even amidst the confusion reigning around the jeep at the material time, the sight of a loaded weapon, together with the threats uttered by M.P., must
have indicated to the demonstrators in no uncertain terms that the carabiniere was
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prepared to defend his life and/or his physical integrity by using potentially lethal
force.
2. Despite this, the applicants’ son decided to continue his assault on the carabin
ieri vehicle and its occupants, approaching the jeep brandishing a fire extinguisher
above his chest, prompting fears that he might use it as a blunt instrument. It could
therefore be argued that the applicants’ son bore responsibility for his unlawful action, which triggered the tragic course taken by events (see, mutatis mutandis, Solo
mou and Others v. Turkey, no. 36832/97, § 48, 24 June 2008); according to this argument, he knew or ought to have known that his action placed him at risk of a response
from the vehicle’s occupants, possibly involving the use of the weapons with which
the carabinieri were equipped.
3. There is, however, one factor which runs counter to this interpretation of events
and which the Grand Chamber’s judgment does not take into consideration. When
questioned by a representative of the public prosecutor’s office, M.P. stated that he
had not aimed at anyone and that no one had been within his field of vision at the moment he fired the shots. If we are to believe this statement – which was made by M.P.
himself and the credibility of which was never called into question by the domestic
courts – the implication is that the carabiniere did not see the assailant approaching
with a fire extinguisher and did not aim at him. Article 52 of the Italian Criminal
Code (“the CC”) states that persons who commit an offence may claim self-defence
if they were forced to commit the offence by the need to defend their rights against a
real danger. That need implies a subjective perception of the existence of such danger,
as demonstrated by the fact that Italian law (Article 55 of the CC) provides for the
possibility of prosecuting the perpetrator of the offence for unintentional homicide
where he or she, as a result of negligence or of a mistaken but punishable assessment of the situation, oversteps the limits “dictated by necessity”. It would follow
that the shots were motivated by M.P.’s attempts to defend himself not against Carlo
Giuliani’s unlawful action but against the overall danger created by the demonstrators’ attack on the jeep.
4. It remains to be determined whether M.P.’s reaction was “proportionate” to the
danger he sought to avert. To that end, establishing the trajectory of the shot fired by
M.P. was of decisive importance. While the imminent threat of an object with considerable destructive potential being thrown justifies firing at chest height, an overall
state of danger can only justify firing shots into the air (see, in particular, Kallis and
Androulla Panayi v. Turkey, no. 45388/99, § 63, 27 October 2009, where the Court
stated that the opening of fire should, whenever possible, be preceded by warning
shots). If M.P. did not see anyone targeting him directly and individually, his response should have been aimed at dispersing rather than eliminating the assailants.
5. In other words, only the firing of warning shots would be compatible with
the requirements of Article 2 of the Convention in its substantive aspect were it to
transpire that M.P.’s “defence” was not justified by the need to halt an attack liable to
result in immediate consequences of a serious nature which could not be averted by
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means of less radical action (the “real danger of an unjust attack” referred to in Article 52 of the CC). This follows from the test of “absolute necessity”, which dictates that
the force used must be strictly proportionate to the aims pursued (see Andronicou
and Constantinou v. Cyprus, 9 October 1997, § 171, Reports of Judgments and Deci
sions 1997-VI). If methods less dangerous to human life can reasonably be regarded
as sufficient to achieve the aim of “defence of any person from unlawful violence” or
“for the purpose of quelling a riot”, then those methods must be deployed. Moreover,
the Italian Criminal Code (Article 52 in fine) appears to adopt a similar approach in
requiring that the “defensive response [be] proportionate to the attack”.
6. In short, if M.P. was seeking to defend himself against the demonstrators’ assault on the jeep rather than against the applicants’ son individually, it cannot be
concluded that there was a serious threat to his person of such imminence that only
shots fired at chest height could have averted it. While it is true that the jeep was surrounded by demonstrators and that various objects were being thrown at it, the fact
remains, as shown by the photographs in the file, that when M.P. drew his pistol and
opened fire no one with the exception of Carlo Giuliani was attacking him directly,
individually and at close range. The firing of shots into the air would probably have
been enough to disperse the assailants; if not, M.P. would still have had time to defend himself by means of further shots, this time targeting those individuals who,
despite the warning shots, chose to continue the attack. It should be borne in mind
in that regard that M.P. had an automatic pistol which was loaded with fifteen rounds
of ammunition.
7. In the light of the foregoing, and as we have already observed, it was of decisive
importance to establish the trajectory of the bullets fired by M.P. On this point, two
theories were put forward. According to the first, defended by the applicants, the fatal
shot was fired at chest height; according to the second, supported by the Government
and considered more likely by the investigating judge, the bullet was fired upwards
and was deflected in the direction of Carlo Giuliani after colliding with an object
(probably a stone) thrown by the demonstrators.
8. If we accept the latter version of events, namely that the bullet was fired upwards, any appearance of a violation of Article 2 can be ruled out, on the basis that
an unforeseeable and uncontrollable factor turned M.P.’s warning action into a fatal
shot (see Bakan v. Turkey, no. 50939/99, §§ 52‑56, 12 June 2007, in which a warning
shot fired during a chase ricocheted and accidentally killed the applicants’ relative,
prompting the Court to find that the death had been caused by “misadventure”).
Even amidst the panic generated by a violent and unexpected attack, law‑enforcement officers should be expected to fire warning shots before resorting to lethal force.
However, they cannot be deprived of any means of defence by being required to allow for the possibility – statistically unlikely but theoretically always present during
clashes between police and demonstrators – that the trajectory of a missile could be
deflected following a collision with a flying object.
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9. If, on the other hand, M.P. fired at chest height, it would have to be concluded, in
our view, that the use of lethal force was not “absolutely necessary” within the meaning of Article 2 of the Convention.
10. In these circumstances it is regrettable that the domestic investigation was
unable to establish with certainty whether or not the bullet ricocheted off an object
before striking Carlo Giuliani. The investigating judge simply stated that the powerful nature of the weapon and the low resistance of the body tissue through which the
bullet had travelled “served to confirm” “the intermediate object theory”.
11. We would observe that the authorities had a number of elements available to
them in calculating the trajectory of the fatal bullet: the various forensic medical
and ballistics reports; the fact that the bullet had fragmented; the fact that an object
is shown on film disintegrating in the air shortly before Carlo Giuliani fell to the
ground; the theory advanced by the applicants’ experts according to which the fragmentation of the bullet could have been caused by factors other than collision with a
stone; and the photographs taken shortly before and shortly after the fatal shot and
during the autopsy.
12. The photograph taken a few moments before the shot shows the gun positioned
at chest height (see also point 6 of Judge Bratza’s partly dissenting opinion, annexed
to the Chamber judgment), at an angle compatible with the wound sustained by Carlo Giuliani (according to the autopsy report, the bullet entered the body through the
left eye socket and exited through the back of the skull, travelling through the body in
a downward direction). Accordingly, although it is not impossible, it is unlikely that
(a) M.P. raised his gun just as he fired the shot; (b) the bullet ricocheted off a flying
object; (c) the angle of collision between the object and the bullet was such as to make
the bullet strike the victim very close to where it would have struck him had the gun
not changed position.
13. As regards scenario (b) above, it should be noted that the photographs taken
just before the fatal shot do not show any stone or other object hovering in the air.
This would seem to indicate that in the moments surrounding the firing of the shots
the demonstrators were not engaged in intensive throwing of missiles. That suggests
that the statistical probability of any of the three scenarios having occurred is low;
the likelihood of all three occurring in rapid succession is smaller still.
14. In terms of the Court’s case-law, when an applicant adduces prima facie evidence that excessive use was made of lethal force, the onus is on the Government to
prove otherwise (see Toğcu v. Turkey, no. 27601/95, § 95, 31 May 2005, and Akkum
and Others v. Turkey, no. 21894/93, § 211, ECHR 2005-II). We believe that the same
should apply where the Government rely on a statistically unlikely theory in order to
counter the applicants’ version of events, which is corroborated by visual evidence; it
was for the authorities to prove that the very rare events which they alleged actually
occurred. However, no such proof was furnished either at domestic level or before the
Court. In her decision to discontinue the proceedings the investigating judge herself
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observed that the ballistics tests had not succeeded in establishing the initial trajectory of the shot.
15. Finally, it seems to us that the Grand Chamber judgment does not place the
events giving rise to this tragic case in their proper context. Proceeding as though
the case concerned a situation of individual violence, the Grand Chamber concludes
that the use of lethal force was necessary in defence of the person concerned under
Article 2 § 2 (a) of the Convention. Accordingly, it considers it unnecessary to examine whether the use of force was also unavoidable “in action lawfully taken for the
purpose of quelling a riot or insurrection” within the meaning of sub-paragraph (c)
of the second paragraph of Article 2. However, that was precisely the crucial issue to
be examined in this case.
16. These considerations lead us to the conclusion that there has been a violation
of Article 2 of the Convention in its substantive aspect.
JOINT PARTLY DISSENTING OPINION OF JUDGES TULKENS, ZUPANČIČ,
ZIEMELE AND KALAYDJIEVA
(Translation)
We cannot agree with the majority’s conclusions in relation to point 6 of the operative
provisions, to the effect there has been no violation of Article 13 concerning the right
to an effective remedy.
One of the crucial issues in terms of Article 13 of the Convention is the fact that
the applicants were unable to join the criminal proceedings as civil parties because
the investigating judge discontinued the case. They were thereby deprived of the support of the prosecuting authorities in seeking to establish the facts and obtain the
evidence.
To contend in that regard, as the judgment does, that “there was nothing to prevent the applicants from bringing a civil action for compensation either before or in
parallel with the criminal proceedings” strikes us as not merely theoretical but also
illusory, since in any event the Grand Chamber considers the entire policing operation to have been perfectly lawful.
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ARTICLE 3 – PROHIBITION OF TORTURE

Ill-treatment by police during arrest
Rehbock v. Slovenia
Judgment of 28 November 2000 [First Section]
THE FACTS
On 8 September 1995 at about 2 p.m. the applicant, a German national, crossed the
border between Austria and Slovenia near Šentilj in a car belonging to his partner. In
the car he had a package of pills which he had been asked to bring to Slovenia by an
acquaintance of Slovenian origin. He did not declare this fact to the customs officers.
At 4.55 p.m. on the same day the applicant was arrested by the Slovenian police in
Dolič, some 70 km from the border crossing, where he was expected to hand over the
pills to another person.
The applicant along with two others was arrested in an operation involving thirteen police officers. According to the applicant’s version of the facts, he found himself
encircled by six men who had a sawn-off shotgun and pistols. They were dressed in
black and wore black masks. They attacked the applicant without any prior warning.
Several other men were standing nearby. The applicant was held fast and made no
attempt to resist. Despite his shouting in both German and English that he was not
resisting, he was dragged brutally to the bonnet of a car. Two men held him fast and
pushed the upper part of his body against the bonnet. His hands were pulled behind
his back and he was handcuffed. At the same time four other men kept hitting him
on the head with cudgels and fists. His face was seriously injured and he suffered
severe pain.
A report of March 1996 prepared with a view to determining whether the use of
force during the applicant’s arrest had been justified and submitted to the Court on
23 May 2000 by the Government read as follows:
“... Four criminal investigators were designated with a view to apprehending the
dealers ... They had standard equipment – identification jackets and personal weapons. They also carried equipment for handcuffing and restraining the suspects ...
At the parking area [the suspects] were approached by the criminal investigators who shouted ‘Stop! Police!’ and instructed the suspects to stand still ...
Criminal investigators B. and K. approached [the applicant] and attempted to
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search him ... [The applicant] disobeyed their command to remain still and tried
to escape. Criminal investigators B. and K. prevented him from doing so by taking hold of him. They attempted to apply the ‘elbow lock’ grip [on the applicant] ...
Being physically strong, [the applicant] tried to release himself. The investigators
continued applying the grip with a view to preventing [the applicant] from escaping. Because of [the applicant’s] strength they were unable to complete the grip
in a standing position and therefore agreed to push [the applicant] down to the
ground. As [the applicant] again tried to free himself, the criminal investigators
had to bring him to the ground on the spot where they were standing. Since [the
applicant] resisted and since there was a risk that he would attempt to escape, they
were unable to choose a better location where there would be no danger of sustaining injuries. They pushed [the applicant] down to the ground between parked
cars. In the course of the action [the applicant] hit his face on the mudguard of
a parked car and on the tar-paved surface of the parking area. The investigators
handcuffed [the applicant] while he was lying on the ground.
All [three] suspects were then taken to the police station in Slovenj Gradec.
At the time of the arrest [the applicant] did not complain of any pain or injury ...
On 8 September at 4.55 p.m. [the three suspects] were taken into detention ...
and on 10 September 1995 they were brought before the investigating judge of the
Slovenj Gradec District Court who issued a detention order ...
On 9 September 1995 [the applicant] complained of pain in his jaw ... He was
taken to the medical centre in Slovenj Gradec where it was established that his
lower jaw was broken and that he had suffered a serious bodily injury ...
On the basis of the carefully collected information the commission concluded
that criminal investigators K. and B. had acted correctly and in accordance with
the law. The injury sustained [by the applicant] had occurred exclusively at the
site of the arrest while he was being pushed down to the ground ...”

As per their memorial of 25 November 1999, the Government explained that while
constituting the arrest team the authorities bore in mind the fact that the applicant,
whom they suspected of being a drug dealer, was extremely strong as he had won the
German body-building championship on several occasions.
After his arrest the applicant was detained by the police in Slovenj Gradec. He submitted before the Court that he had been suffering from headaches and had problems
with his vision and that he had been examined by a doctor for the first time in the
morning of 9 September 1995. The doctor concluded that surgery was necessary, but
the applicant declined to undergo an operation.
On the same day, the applicant, while in custody, wrote and signed a statement, according to him upon the instructions of the police, indicating that he had fallen and
hit his face against the edge of a car on the day of the arrest.
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He was examined on numerous occasions during his custody, although he complained that the medical attention was inadequate and that he was refused pain-killers for other complaints.
THE LAW
The applicant alleged a violation of Article 3 of the Convention, which provides as
follows:
“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

The Government maintained that the applicant had failed to seek compensation under Article 26 of the Constitution before the Constitutional Court (Ustavno sodišče)
by means of a constitutional complaint. They concluded that he had not exhausted
domestic remedies as required by Article 35 (former Article 26) of the Convention.
The Court observed that the Government’s objection was not raised, as it could
have been, when the admissibility of the application was being considered by the
Commission. There is therefore estoppel (see, among other authorities, Nikolova v.
Bulgaria [GC], no. 31195/96, § 44, ECHR 1999-II).
The Court noted that the parties did not dispute the fact that the injury of the applicant as shown by medical evidence had arisen in the course of the arrest. However,
differing versions of how the applicant actually sustained the injury were put forward
by the applicant and the Government.
Under the Court’s settled case-law, the establishment and verification of the facts
in cases originally examined by the Commission are primarily a matter for the latter. While the Court is not bound by the Commission’s findings of fact and remains
free to make its own appreciation in the light of all the material before it, it is only in
exceptional circumstances that it will exercise its powers in this area (see the Kaya
v. Turkey judgment of 19 February 1998, § 75, Reports 1998-I). The Commission was
unable to draw a complete picture of the factual circumstances in which the applicant had been injured. In its final report it noted that, despite several requests, the
Government had in no way substantiated their submission that the applicant’s injury had been accidentally sustained. In finding a violation of Article 3 the Commission essentially relied, with reference to the case of Ribitsch v. Austria (judgment of
4 December 1995, § 38, Series A no. 336) on the Government’s failure to provide a
plausible explanation of how the injury had been caused and to produce appropriate
evidence showing facts that would cast doubt on the account given by the applicant.
The Court notes that the alleged ill-treatment resulting in injury took place in the
course of the applicant’s arrest and not after he had been brought into custody. The
case thus needs to be distinguished from that of Ribitsch where the applicant’s injuries were sustained in the course of his detention. On the other hand, it must also be
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distinguished from the case of Klaas v. Germany (judgment of 22 September 1993,
§§ 26-30, Series A no. 269), which concerned less serious injuries sustained in the
course of an arrest operation, but where the national courts had established the facts
after having had the opportunity of hearing witnesses at first hand and of evaluating
their credibility.
In the present case, the police planned the operation in advance and had time
to evaluate the risks and take all necessary measures. The police outnumbered the
suspects and the applicant did not threaten them. Bearing in mind the serious nature
of the injuries he sustained and the fact that there has been no determination of the
facts by a national court, the burden was on the Government to demonstrate that the
use of force was not excessive.
The report which the Government submitted was ordered several months after the
incident and the investigation was conducted by the police themselves; it does not appear that the applicant or the other suspects were heard and no explanation has been
provided for the delay in making the report available to the Court. Notwithstanding
the conclusions of the report, the Government have failed to furnish convincing or
credible arguments which would provide a basis to explain or justify the degree of
force used, which was consequently excessive and unjustified. The injuries undoubtedly caused serious suffering amounting to inhuman treatment.
There had therefore been a violation of Article 3 of the Convention on account of
the treatment to which the applicant was subjected during his arrest [6 votes to 1].
[Editors’ note: The Court awarded the applicant 25,000 German marks in respect of
non-pecuniary damage.]
PARTLY DISSENTING OPINION OF JUDGE ZUPANČIČ
I
At least in procedural terms, this is an unusual case. The applicant never raised the
question of his injury before the investigating judge or before the trial judge(s) although he had, at those stages, only a burden of allegation (onus proferrendi). Had
he only alleged the abuses, the courts would have been obliged to take judicial notice, and the prosecutor would likewise have been required to commence proceedings against the suspected police officers. If unsuccessful, the applicant would have
had a number of remedies, after exhaustion of which he would have been able to
file a constitutional complaint. It is factually relevant in this case that the applicant
never availed himself of any of these normal procedures which would have resulted
in the judicial investigation of the injury sustained by him. The Government, in turn,
did not plead the non-exhaustion of domestic remedies at the appropriate stage of
the proceedings. The case thus reached the Court with some of its crucial factual
elements essentially unexplored. Since there was no domestic judicial investigation,
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these facts only became relevant later, in the light of the allegation of a violation of
Article 3 of the Convention.
In fact, the crucial circumstances of this arrest had never before been directly
determined, in accordance with the principle of immediacy, by any judicial authority,
domestic or international. The central issue of the use of allegedly excessive force in
effecting what was otherwise a lawful arrest of the applicant was thus first presented
to the European Court of Human Rights. By default, we were, therefore, put in the
position of a first-instance fact-finding court.
Moreover, in the future, owing to the impact of Protocol No. 11, such cases are
going to recur. There is now no Commission to perform the essential fact-finding
function for the Court.
It follows logically that the Court will have to adapt to this new situation. It will
have to allow for situations in which, as in this case, its own hearings will be akin
to first-instance hearings before the national courts. The Court will have to hear
witnesses, permit the cross-examination of hostile witnesses, directly examine and
evaluate material evidence, etc. The Court will have to establish its own evidentiary
rules pertaining to the burden of proof, the risk of non-persuasion, the principle in
dubio pro reo, etc. These rules are already present in our jurisprudence, albeit in a
rudimentary form. Needless to say, in establishing these procedural precepts we must
above all strictly follow the guarantees of Article 6, as we require of all the signatories
of the Convention.
This will apply to all cases where, through the lens of the Convention, certain facts
become legally relevant5 only because the case has reached the European Court of
Human Rights and only after it has done so.
It is generally true, of course, that what we call “facts“ or “legally relevant facts”
are not something purely and simply “objective”. Out of the countless “facts” of a

5

The question of ‘legally relevant facts’ is dealt with at length in The Owl of Minerva: “The perception of facts in a criminal case is influenced by the various possible hypotheses and their legal
relevance...A fact is really a fact only because of the special prism that the criminal law super-imposes on the reality of human behaviour.” (p. 70). All raw data can be perceived through a variety of different combinations of legal concepts:“Facts change their nature when seen through different major
premises, hypotheses etc. The same basic object-event has innumerable identities. In law, a person is
insane, in society he is a nuisance, in psychiatry he is psychotic, in religion he is possessed – so what
is the ‘basic fact’ then? Is there objective truth per se?...Wittgenstein has conclusively shown that
all systems of reference in the last analysis are nothing but ‘modes of life’ defined by purposes and
interests that stand behind them.” See Owl of Minerva, p. 319-20. Further, “The judge sees a certain
combination of facts, and because he is a lawyer spots the legally relevant aspects of the fact pattern.
He breaks down the event and subsumes its dimensions under the different provisions of the code.
Thus, what takes place is a recombination of the basic elements given in the criminal code, a reordering of legal concepts to fit the actual combination of facts in the purported offence on trial.” See Owl
of Minerva, p. 335. Thus, “Every day brings a new case and new combinations of ‘facts.’ Even if law
does reduce life to a handful of legal concepts which make certain aspects of real life legally relevant,
it is nevertheless true that even that handful of legally relevant elements still provides for the immense richness of combinations.” (p. 321)
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particular case only selected aspects come into judicial focus. This only happens once
a specific legal qualification of the case is applied to the given fact pattern by the court
in question. In turn, of course, the norm applied in order to give a legal qualification
to a particular case is itself chosen with respect to perceived facts. There is thus a
dynamic and dialectical relationship between the facts and the norm.6 Depending on
the choice of the applicable norm, different facts come into judicial focus – as if they
were seen with a different set of glasses.
It follows that facts, which might be relevant and decisive before the domestic
courts, will often not be relevant and decisive before the European Court of Human
Rights. And vice versa. In Strasbourg, we use a different set of principles, doctrines
and rules, i.e. those based on the norms of the Convention and elaborated during the
more than fifty years of the Court’s jurisprudence. The identical factual pattern may
thus have been scrutinised from an entirely different legal perspective or, as in this
case, not subjected to judicial scrutiny at all.
The problem is not new. The Court has always applied its own criteria of what is
factually relevant under the Convention. To maintain otherwise would put us in the
role of Monsieur Jourdain [Monsieur Jourdain is the main character in Molière’s play
The Imaginary Invalid)] surprised to find out that he had been speaking in “prose” all
along. To apply the specific factual scrutiny relevant under the Convention is in the
end, of course, the mission of the European Court of Human Rights.
There is nothing unusual in this unless one is to remain attached to the unenlightened strict separation of facts and law7, questiones juris et questiones facti. Modern

6

7

“In the International Encyclopedia of Social Sciences (Socialist Legal Systems: Soviet Law, p. 204),
Professor Berman discusses the question of legal reasoning. However useful syllogistic logic may be in
testing the validity of conclusions drawn from given premises, it is inadequate as a method of reasoning in practical sciences such as law, where the premises are not given but must be created. The legal
rules, viewed as major premises, are always subject to qualification in the light of particular circumstances; it is a rule of English and American law, for example, that a person who intentionally strikes
another is civilly liable for battery, but such a rule is subject, in practice, to infinite modification in
the light of possible defenses (for example, self-defense, defense of property, parental privilege, immunity from suit, lack of jurisdiction, insufficiency of evidence, etc.). In addition, life continually
presents new situations to which no [single] existing rule is applicable; we simply do not know the
legal limits of freedom of speech, for example, since the social context in which words are spoken is
continually changing. Thus, the rules are continually being made and remade.
Also the “minor premises” – the facts of particular cases or the terms of particular legal problems – are not simply “there” but must be characterized, and this, too, requires interpretation and
evaluation. Indeed, the legal facts of a case are not raw data but rather those facts that have been se
lected and classified in terms of legal categories. A syllogism, legal or not, is a subsumption of a minor
premise under the major premise. According to Professor Berman neither the major premise nor the
minor premise is ever given in law; rather they are both subject to “infinite modification, interpretation and evaluation.” See The Owl of Minerva, p. 316. For more on major and minor premises and the
principle of legality, see The Owl of Minerva, pp. 315-21.
Arguing that separating the facts from the law is an outdated practice, Judge Zupančič in The Owl
of Minerva talks about the “unrealistic ‘Cartesian’ separation line between the abstract and the
concrete” and notes that such “reasoning by logical subsumption of concrete facts under a major
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legal philosophy has long transcended this artificial distinction. The case before
us amply illustrates the need to do so. This, however, has negative implications for
the frequently used incantatory formula according to which “we are not a fourthinstance court” and that, consequently, we leave exploration of facts to the national
courts. In some cases, where the applicant complains of purely evidentiary defects
on the part of the national courts this may be the right approach. It is clearly not the
right approach in those cases where the national courts have not had the opportunity
to consider the applicability of the Convention.
The doctrine requiring the exhaustion of domestic remedies is only partly based
on former Article 26, now Article 35, of the Convention. According to this provision,
however, the case can be dismissed at any time, i.e. the objection by the respondent
Government is not limited in time to the period before the admissibility stage of the
case. This was simply a convenient practice of the Commission, i.e. not a weighty
doctrine in the usual sense of the word. Teleological analysis of the provision discloses that it is concerned with something more than fact-finding alone. Its purpose,
in terms of international law, is simply to permit the national courts of the High
Contracting Party to abide by the minimal legal and procedural standards required
by the Convention and our Court. The perceived delegation of fact-finding to national courts is simply a by-product of this basic international legal courtesy based
on the assumption that all member States will abide by their obligations under the
Convention.
This implies that the case before us could be dismissed even after the hearing. In
my opinion this would have been the wisest thing to do unless we were willing to
plunge into direct fact-finding.
II
The actual fact pattern under consideration is legally qualified as an allegation of excessive force used in performing a lawful arrest of a drug smuggler crossing the border
from Austria into Slovenia.
The procedural legal issue of reasonable suspicion (probable cause) antecedent to
arrest and of its articulable, concrete and specific nature, the legitimacy of its sources,
etc. has never been raised by the applicant. Since the legality of the arrest has not

premise presupposes a strict vertical distinction between the abstract and the concrete.” See Owl of
Minerva p. 370. However, he further notes that, “In Continental Europe, the transcendence of this
dialectic between the abstract and the concrete is mostly transpiring via the empirical case-by case
creative problem solving by the constitutional and international courts.” and that, “The case-law of
the European Court of Human Rights testifies to the need to fill in the enormous gap between an
abstract meaning of a norm of the Convention and the facts of a concrete case. In this fashion, the
Court interprets the Convention and creates new precedents by applying a new fact pattern in a new
case using the case-law”. See Owl of Minerva p. 379-80. For more on the relationship between the
norm and the facts, see See Owl of Minerva pp. 260-276.
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been challenged we do not know how the Slovenian police arrived at the information
concerning the applicant’s attempt to smuggle the ecstasy pills and other contraband
into the country. We are, therefore, to assume that the basis for the arrest was lawful
both in terms of domestic law and for the purposes of the Convention.
The next question is whether the applicant knew he was being arrested, i.e. whether his alleged resistance to arrest could have been the consequence of a justifiable
mistake of fact (error facti) on his part. The Government maintained all along that
the police officers performing the arrest were clearly identifiable because the word
“POLICIJA” was clearly inscribed on their anoraks. The applicant maintained that
the officers were not wearing these anoraks and that they appeared to him as “Ninjas”
attacking him for no reason connected with his contraband. While this is difficult to
believe, since the applicant must have been nervous due to the contraband in his car,
his claim makes sense only in the context of his presumed resistance to arrest. In any
event, even if the police officers did not wear clearly discernible police insignia, it is
difficult to believe that a drug smuggler facing a uniformed crowd of “Ninjas” would
assume he was being attacked, such as for the purpose of robbery, etc.
Consequently, if we assume that the applicant knew that he was being arrested
and for a reason having to do with the drugs in the glove compartment of his car, his
resistance to the lawful arrest in progress cannot be attributed to a mistake of fact on
his part. And if there was no mistake on his part as to what was going on, there was
no justification for his resistance to arrest.
The remaining question, therefore, is whether this force was excessive for the purposes of effecting the arrest.
The proportionality of the use of force in such situations clearly depends on the
behaviour of the person being deprived of his or her liberty.
However, it is well established in criminal law that the use of force in arresting suspected violent criminals cannot be considered only ex post facto. Violent struggles,
altercations, etc., are typical of such situations. The fine judicial balancing of factors
leading to the use of force must take into account the agitated state of mind of those
participating in self-defence, defence of another and other necessity and duress situations. In terms of substantive criminal law such situations are akin to justifiable use
of force in self-defence. The use of force in self-defence must be contemporaneous
with the attack, proportionate in order to cancel out the unjustified attack, which
itself must be unprovoked, etc. The logic here is similar to the logic of extreme emotional distress situations in which the actor is greatly provoked. Most criminal codes
have provisions to this effect. The permissible margin of tolerance is, therefore, considerable as long as other criteria of justification (simultaneity of force and counterforce, the legality of the arrest itself, knowledge on the part of the person that he or
she is being arrested, good faith and reasonably perceived danger on the part of the
police effecting the arrest, etc.) are satisfied.
When this logic is applied to executing a lawful arrest, it means that the use of
force will not be excessive if it was, in the view of the actor, (absolutely) necessary to
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accomplish the legitimate deprivation of liberty. If the person being arrested resists,
additional contemporaneous force is justified in order for the police to accomplish
their justified aim. This test is both subjective and objective.
I refer to Article 2 § 2 (b) of the Convention, where even the deprivation of life is
not regarded as being in contravention of the Convention if it results from the use of
force which is no more than absolutely necessary “in order to effect a lawful arrest or
to prevent the escape of a person lawfully detained”.
It is interesting that this provision subsists despite the abolition of the death penalty in Article 1 of Protocol No. 6. The State is, in other words, authorised to use deadly
force in effecting a lawful arrest – although it is not authorised to impose or execute
a death penalty. This exception has to do precisely with the extreme c ircumstances in
self-defence, defence of another, etc., i.e. with the established criminal-law doctrines
concerning emergency situations. In these situations the actor (perpetrator) cannot
be expected to arrive at an even-handed, reasonable, premeditated and entirely ration
al decision concerning the question what force is “no more than absolutely necessary”. It is taken for granted that in altercations of this kind – including the effecting
of an arrest – overreaction on both sides is to be expected. There is plenty of specific
case-law to support this.
At least superficially, it would seem, nevertheless, that there is a contradiction between the very existence of the exception (permitting the State to use deadly force in
effecting a lawful arrest) on the one hand and the requirement that this use of deadly
force, at least in retrospect, be found to be “absolutely necessary” on the other hand.
This contradiction can only be explained teleologically. We must bear in mind that
the framers of the Convention did not want to open the door to the liberal use of
deadly force in effecting lawful arrests. They could not, however, have intended in
such emergency situations to impose the strict and absolute reasonableness standard.
If the use of deadly force is explicitly permitted under the Convention to effect a
lawful arrest, then use of force – if perceived as necessary – is a fortiori permitted if it
does not result in death but in bodily injury.
III
Finally, the question arises as to the liability for an injury sustained during and due
to the use of this additional force applied by the police.
The unintended injury, here, is clearly what substantive criminal law calls a “preterintentional” consequence (one going beyond what was intended). The liability for
the consequences going beyond the actor’s direct intent is imputed if they are at least
the result of the actor’s recklessness (conscious negligence) or (unconscious) negligence – but only if the act itself is punishable in its negligent form. In such cases the
actor, even if he did not know exactly what the consequences of his act would be, but
could have and should have known that such consequences may occur, is liable for
the unintended result of his act also.
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Theoretically, at least, the applicant’s broken jaw in this case could have been the
result of direct intent (dolus directus) of the police officers. Everybody is presumed
to intend the natural consequences of his or her acts. The burden would in principle
be on the police to show that they did not intend to cause the injury the applicant
complains of. This, however, would imply that in this case the natural result of the actions of the police officers was a broken jaw. This in turn would imply that the police
officers had intended to injure the applicant and that they accomplished exactly what
they had intended.
In terms of Selmouni v. France ([GC], no. 25803/94, ECHR 1999-V), a judgment
which brought the United Nations Convention against Torture8 (“the CAT”) definition of torture into our own jurisprudence, this could amount to torture. The question would then be: was the applicant’s pain and suffering severe and did the police
have the specific intent (dolus specialis), for example, to discriminate against or punish the applicant? If we considered the pain and suffering undergone by the applicant
to be less than “severe” then, in terms of the CAT, we would be speaking of “inhuman
and degrading treatment”.
Here it is important to emphasise again that both torture and inhuman and degrading treatment do require direct intent (dolus directus) on the part of the police
officers. Only in exceptional circumstances, for example, where the applicant is neglected in a prison, will negligence suffice. This is clearly not such an exceptional
situation.
The police behaviour here, unlike the position in the Selmouni case, where the
abuses were sadistic and where they occurred after the applicant had been deprived
of his liberty, was, at worst, an overreaction to the applicant’s attempted escape. The
injury caused by this combative overreaction was not directly intended, i.e. it was a
“preterintentional” consequence of the legitimate use of force. In the worst scenario,
therefore, the injury could be attributed to police officers’ recklessness (conscious
negligence), but not to their intent. Since inhuman and degrading treatment does
require direct intent, the injury here could not, in my opinion, be described as either
“torture“ or as “inhuman and degrading treatment.”
Under the less extreme, but far more likely scenario, however, we would consider
the injury sustained by the applicant to have been an unintended consequence of the
intentional use of force by the police officers. According to the police officers’ story,

8

As per the Convention Against Torture (CAT), the various elements that define torture as a criminal
offence include the infliction of severe mental or physical pain or suffering on another person. The
verb ‘to inflict’ implies that there must be 1. A physical bodily movement on his [the actor’s] part 2. A
mental or physical pain or suffering on the part of the person tortured and 3. There must be a causal
link between 2 and 3. Moreover, the act of torture must be a manifested effort of the will of the actor
i.e. torture must be intentionally inflicted. Also, there must be a causal link between the act of torture
and its consequence (the severe mental or physical pain or suffering). For more on the CAT, torture
as defined under the CAT, and torture as it has been treated in the ECHR Convention, see The Owl of
Minerva pp. 140-145.
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the applicant, once apprehended, attempted to escape. This in turn resulted in two
officers throwing themselves upon him, knocking him over and pulling him to the
ground. In this scenario the intentional use of force was provoked by the applicant’s
attempt to escape. The consequent injury may be seen as entirely foreseeable or not.
However, even if foreseeable, it would in the worst possible case only be attributable
to police officers’ conscious negligence. Since conscious negligence does not legally
result in inhuman and degrading treatment, we could not here speak, even in the
worst possible scenario, of a violation of Article 3 of the Convention.
The nature of the injury, the jawbone broken in two places, is consistent with this
story, i.e. with the applicant’s hitting a hard object – allegedly the bumper on a nearby
car – whereas such injury is clearly not consistent with simple “punching” as contended by the applicant.
Given the police’s internal disciplinary rules in Slovenia, it is highly unlikely that
the officers would have directly intended (dolus directus) to break the jaw. Such bodily
injury is bound to be reported by the aggrieved person and bring upon the officers at
least internal disciplinary action by the police authorities. As a member of the United
Nations Committee against Torture, I have had the opportunity to acquaint myself
with the persistent attempts by undisciplined police forces from all over the world to
hide the effects of torture or inhuman and degrading treatment of their victims. It
is not likely that officers bent on inhuman and degrading treatment would intend to
cause an injury such as would clearly necessitate medical assistance and the inevitable medical reporting of the injury.
The personal handwritten statement by the applicant to the effect that the injury
was not the fault of the police is on the record. Its probative value would have been
less, had it merely been signed by the applicant, were it written in Slovenian and not
in the applicant’s native German language, and were the applicant not an individual
extremely distrustful of the foreign environment in which he found himself. It is difficult to believe that such an individual could be bullied into writing and signing an
explicit statement exonerating the police. The applicant alleges “psychological terror”
but does not specifically demonstrate what kind of threats could persuade a multiple
body-building champion to write a statement saying: “I fell, hitting my face against
the wing of the car and injuring my jaw. [Signature] This happened yesterday between
5 and 6 p.m.” (translation).
I therefore tend to believe that the applicant had attempted to escape, that the two
officers had knocked him down in order to prevent his escaping and that he struck his
chin against the bumper of a nearby car.
IV
The Commission’s report makes much of insufficient investigation on the part of the
respondent State, who was required by the burden of proof to show that the applicant,
whom the Slovenian police apprehended in good health, was not injured through the
excessive force used by the police.
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But to make the respondent State bear the international legal consequences of the
lack of judicial investigation is to put it in a catch-22 situation. The absence of judicial investigation here is clearly the consequence of the non-exhaustion of domestic remedies. The non-exhaustion of domestic remedies on the part of the applicant
complaining he could not reach the Constitutional Court with his constitutional
complaint is in turn the simple consequence of the fact that the applicant never complained of police abuse.
Before he issued the so-called investigation order, which marks the official beginning of criminal procedure under Slovenian law, the investigating magistrate duly
questioned the applicant. The applicant did not complain. At his trial too, he had
an opportunity to allege ill-treatment by the police. He did not complain. The only
burden he had at these and later stages of the criminal proceedings was the so-called
burden of allegation (onus proferrendi). Mere allegation at any of these stages would
have automatically triggered an official investigation into the alleged use of excessive
force by the police. On the basis of the record of these allegations it would have been
for the prosecutor to request ex officio a judicial inquiry against the suspected police
officers. That could have resulted in a criminal trial of the police officers.
There is nothing in the record that would suggest that the applicant ever made
such an allegation. His constitutional complaint under domestic law would likewise
have been declared inadmissible for the same reason his application in Strasbourg
would have been inadmissible, were it not for the Government’s omission to plead the
non-exhaustion of domestic remedies in good time.
For these reasons, I voted against a violation of Article 3.
[Editors’ note: for further comments on ill-treatment, in particular its use for the
purpose of coercion, see the concurring opinion in the case of Jalloh v. Germany,
below]
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Deportation of foreign national – risk of ill-treatment in country of
origin
Saadi v. Italy
Judgment of 28 February 2008 [Grand Chamber]
THE FACTS
The applicant [a Tunisian national] was born in 1974 and lives in Milan.
The applicant, who entered Italy at some unspecified time between 1996 and 1999,
held a residence permit issued for “family reasons” by the Bologna police authority
(questura) on 29 December 2001. This permit was due to expire on 11 October 2002.
On 9 October 2002 the applicant was arrested on suspicion of involvement in international terrorism, among other offences, and placed in pre-trial detention. He
and five others were subsequently committed for trial in the Milan Assize Court.
The applicant faced four charges. The first of these was conspiracy to commit acts
of violence (including attacks with explosive devices) in States other than Italy with
the aim of spreading terror. It was alleged that between December 2001 and September 2002 the applicant had been one of the organisers and leaders of the conspiracy,
had laid down its ideological doctrine and given the necessary orders for its objectives to be met. The second charge concerned falsification “of a large number of documents such as passports, driving licences and residence permits”. The applicant was
also accused of receiving stolen goods and of attempting to aid and abet the entry
into Italian territory of an unknown number of aliens in breach of the immigration
legislation.
At his trial the prosecution called for the applicant to be sentenced to thirteen
years’ imprisonment. The applicant’s lawyer asked the Assize Court to acquit his
client of international terrorism and left determination of the other charges to the
court’s discretion.
In a judgment of 9 May 2005 the Milan Assize Court altered the legal classification
of the first offence charged. It took the view that the acts of which he stood accused
did not constitute international terrorism but criminal conspiracy. It sentenced the
applicant to four years and six months’ imprisonment for that offence, for the forgery
and receiving offences. It acquitted the applicant of aiding and abetting clandestine
immigration, ruling that the acts he stood accused of had not been committed.
As a secondary penalty the Assize Court banned the applicant from exercising
public office for a period of five years and ordered that after serving his sentence he
was to be deported.
Also in 2005, a military court in Tunis sentenced the applicant in his absence to
20 years’ imprisonment for membership in a terrorist organisation acting abroad in
peacetime and for incitement to terrorism.
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On 4 August 2006, after being imprisoned uninterruptedly since 9 October 2002,
the applicant was released. However, on 8 August 2006 the Minister of the Interior
ordered him to be deported to Tunisia under the legislation on combating international terrorism. The applicant requested political asylum. He alleged that he had
been sentenced in his absence in Tunisia for political reasons and that he feared he
would be subjected to torture and “political and religious reprisals”. By a decision of
16 August 2006, the head of the Milan police authority (questore) declared the request inadmissible on the ground that the applicant was a danger to national security.
On 12 September 2006, the applicant produced documents, including a World
Organisation Against Torture’s (known by its French initials – OMCT) letter of
6 September 2006 and reports on Tunisia by Amnesty International and the US State
Department, requesting that these be passed on to the local refugee status board. On
15 September 2006, the Milan police authority informed the applicant orally that as
his asylum request had been refused the documents in question could not be taken
into consideration.
On 14 September 2006, pleading Rule 39 of the Rules of Court, the applicant asked
the Court to suspend or annul the decision to deport him to Tunisia. Under Rule 39
of the Rules of Court (interim measures), the Court asked the Italian Government to
stay his expulsion until further notice.
THE LAW
It is the Court’s settled case-law that as a matter of well-established international law,
and subject to their treaty obligations, including those arising from the C
 onvention,
Contracting States have the right to control the entry, residence and removal of aliens
(see, among many other authorities, Abdulaziz, Cabales and Balkandali v. the United
Kingdom, judgment of 28 May 1985, § 67, Series A no. 94, and Boujlifa v. France,
judgment of 21 October 1997, § 42, Reports of Judgments and Decisions 1997-VI). In
addition, neither the Convention nor its Protocols confer the right to political asylum (see Vilvarajah and Others v. the United Kingdom, judgment of 30 October 1991,
§ 102, Series A no. 215, and Ahmed v. Austria, judgment of 17 December 1996, § 38,
Reports 1996-VI).
However, expulsion by a Contracting State may give rise to an issue under Article 3, and hence engage the responsibility of that State under the Convention, where
substantial grounds have been shown for believing that the person concerned, if deported, faces a real risk of being subjected to treatment contrary to Article 3. In such
a case Article 3 implies an obligation not to deport the person in question to that
country (see Soering v. the United Kingdom, judgment of 7 July 1989, §§ 90-91, Series A no. 161; Vilvarajah and Others, cited above, § 103; Ahmed, cited above, § 39;
H.L.R. v. France, judgment of 29 April 1997, § 34, Reports 1997‑III; Jabari v. Tur
key, no. 40035/98, § 38, ECHR 2000-VIII; and Salah Sheekh v. the Netherlands, no.
1948/04, § 135, 11 January 2007).
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In this type of case the Court is therefore called upon to assess the situation in
the receiving country in the light of the requirements of Article 3. Article 3, which
prohibits in absolute terms torture and inhuman or degrading treatment or punishment, enshrines one of the fundamental values of democratic societies. Unlike most
of the substantive clauses of the Convention and of Protocols Nos. 1 and 4, Article
3 makes no provision for exceptions and no derogation from it is permissible under
Article 15, even in the event of a public emergency threatening the life of the nation
(see Ireland v. the United Kingdom, judgment of 8 January 1978, § 163, Series A no. 25;
Chahal v. the United Kingdom judgment of 15 November 1996, Reports of Judgments
and Decisions 1996-V, § 79; Selmouni v. France [GC], no. 25803/94, § 95, ECHR 1999V; Al-Adsani v. the United Kingdom [GC], no. 35763/97, § 59, ECHR 2001-XI; and
Shamayev and Others v. Georgia and Russia, no. 36378/02, § 335, ECHR 2005-III). As
the prohibition of torture and of inhuman or degrading treatment or punishment is
absolute, irrespective of the victim’s conduct (see Chahal, cited above, § 79), the nature of the offence allegedly committed by the applicant is therefore irrelevant for the
purposes of Article 3 (see Indelicato v. Italy, no. 31143/96, 18 October 2001, § 30, and
Ramirez Sanchez v. France [GC], no. 59450/00, 4 July 2006, §§ 115-116).
The Court did not underestimate the danger of terrorism and the considerable difficulties States were facing in protecting their communities from terrorist violence.
That must not, however, call into question the absolute nature of Article 3.
Since protection against the treatment prohibited by Article 3 is absolute, that
provision imposes an obligation not to extradite or expel any person who, in the
receiving country, would run the real risk of being subjected to such treatment. It
was, therefore, not possible to weigh the risk that a person might be subjected to
ill-treatment against his dangerousness to the community if he was not sent back.
The prospect that he might pose a serious threat to the community did not diminish in any way the risk that he might suffer harm, if deported. In that connection,
the conduct of the person concerned, however undesirable or dangerous, cannot be
taken into account, with the consequence that the protection afforded by Article 3
is broader than that provided for in Articles 32 and 339 of the 1951 United Nations

9

Article 32
“1. The Contracting States shall not expel a refugee lawfully in their territory save on grounds of
national security or public order.
2. The expulsion of such a refugee shall be only in pursuance of a decision reached in accordance with
due process of law.”
Article 33
“1. No Contracting State shall expel or return (refouler) a refugee in any manner whatsoever to the
frontiers of territories where his life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political opinion.
2. The benefit of the present provision may not, however, be claimed by a refugee whom there are
reasonable grounds for regarding as a danger to the security of the country in which he is, or who,
having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the
community of that country.”
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Convention relating to the Status of Refugees (see Chahal, cited above, § 80). The
Court considers that the argument based on the balancing of the risk of harm if the
person is sent back against the dangerousness he or she represents to the community
if not sent back is misconceived. The concepts of “risk” and “dangerousness” in this
context do not lend themselves to a balancing test because they are notions that can
only be assessed independently of each other.
For that reason, it would be incorrect to require a higher standard of proof where
the person was considered to represent a serious danger to the community or even
a threat to national security, since such an approach was incompatible with the absolute nature of Article 3. It amounted to asserting that, in the absence of evidence
meeting a higher standard, protection of national security justified accepting more
readily a risk of ill-treatment for the individual.
Furthermore, the Court has frequently indicated that it applies rigorous criteria
and exercises close scrutiny when assessing the existence of a real risk of ill-treatment
(see Jabari, cited above, § 39) in the event of a person being removed from the territory of the respondent State by extradition, expulsion or any other measure pursuing
that aim. Although assessment of that risk is to some degree speculative, the Court
has always been very cautious, examining carefully the material placed before it in
the light of the requisite standard of proof before indicating an interim measure under Rule 39 or finding that the enforcement of removal from the territory would be
contrary to Article 3 of the Convention. As a result, since adopting the Chahal judgment it has only rarely reached such a conclusion.
The Court reaffirmed that for a forcible expulsion to be in breach of the Convention it was necessary – and sufficient – for substantial grounds to have been shown for
believing that there was a risk that the applicant would be subjected to ill-treatment
in the receiving country. The Court referred to reports by Amnesty International
and Human Rights Watch which described a disturbing situation in Tunisia and
which were corroborated by a report from the US State Department. These reports
mentioned numerous and regular cases of torture inflicted on persons accused of
terrorism. The practices reported – said to be often inflicted on persons in police custody – included hanging from the ceiling, threats of rape, administration of electric
shocks, immersion of the head in water, beatings and cigarette burns. It was reported
that allegations of torture and ill-treatment were not investigated by the competent
Tunisian authorities and that the latter regularly used confessions obtained under
duress to secure convictions.
The Court did not doubt the reliability of those reports and noted that the Italian Government had not adduced any evidence capable of rebutting such assertions.
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Given the applicant’s conviction of terrorism related offences in Tunisia, there were
substantial grounds for believing that there was a real risk that he would be subjected
to treatment contrary to Article 3 if he were to be deported to Tunisia.
Furthermore, the Tunisian authorities had not provided the diplomatic assurances
requested by the Italian Government. The existence of domestic laws guaranteeing
prisoners’ rights and accession to relevant international treaties, referred to in the
notes verbales10 from the Tunisian Ministry of Foreign Affairs, were not sufficient
to ensure adequate protection against the risk of ill-treatment where, as in the applicant’s case, reliable sources had reported practices manifestly contrary to the principles of the Convention. Furthermore, even if the Tunisian authorities had given the
diplomatic assurances that would not have absolved the Court from the obligation to
examine whether such assurances provided a sufficient guarantee that the applicant
would be protected against the risk of treatment.
The decision to deport the applicant to Tunisia would breach Article 3 of the Convention if it were enforced [unanimous].
[Editors’ note: The Court held that with regard to the non-pecuniary damage sustained by the applicant, the finding that his deportation, if carried out, would breach
Article 3 of the Convention constituted sufficient just satisfaction.]
CONCURRING OPINION OF JUDGE ZUPANČIČ
1. To the majority opinion with which I agree, I would like to add the following remarks in order to pinpoint two additional issues. I have explained the first question
to some extent in my concurring opinion in Scozzari and Giunta11 several years ago.
One problem in family law cases, in pre-trial detention cases, and in emergency assessment cases, as in Saadi v. Italy here, is that the judicial assessment does not have
to do with a past historical event.12 Because I have dealt with this question in Scozzari
and Giunta it is not necessary to reiterate the whole problem, except that I might

10 Note dated 10 July 2007 (that is, the day before the Grand Chamber hearing), in which the Tunisian
Ministry of Foreign Affairs observed that Tunisian laws guaranteed prisoners’ rights and that Tunisia had acceded to “the relevant international treaties and conventions”.
11 Scozzari and Giunta v. Italy [GC], nos. 39221/98 and 41963/98, ECHR 2000-VIII. See p. 183 of this
book.
12 ‘Legally relevant’ events are not repeatable. “The process of adjudication deals with unique events,
or epistemologically speaking, with ‘historical events’. We cannot submit the hypothesis of a historical event to an experiment. Historians, for example, may describe the event and depict all kinds of
indirect proofs for its existence but they cannot in real time – for the historical event is consigned to
the past and cannot be replicated – demonstrate its continuous existence.” See Owl of Minerva, p. 62.
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add that the legal paradigm is retrospective.13 Legal process as a conflict resolution
context, together with all its evidentiary apparatus, is always retrospective. It is the
insurance companies that are used to making “speculative” probabilistic assessments
of the likelihood of future events. In American legal literature one may find many
serious mathematical contributions concerning the descent from abstract probability
to the concrete assessment of risk. When one is dealing with large numbers, as insurance companies, for example, often do, one may use a fairly simple formula known
as “Bayes’ theorem”. However, when one is dealing with rare events, the use of Bayes’
formula becomes impossible, given that in rare events there is no statistical reality
one could refer to. In the judgment, the majority rightly says that although the assessment of risk remains to some degree speculative, the Court has always been very cautious in examining the material placed before it in the light of the requisite standard
of proof before indicating an interim measure under Rule 39 or finding that enforcement of removal from the territory would be contrary to Article 3 of the Convention.
Of course, the reference in this context has always been to Chahal. In paragraph 74,
the standard rule was established as follows: “where substantial grounds have been
shown for believing that the person in question, if expelled, would face a real risk of
being subjected to torture or to inhuman or degrading treatment or punishment in
the receiving country, Article 3 implies the obligation not to expel the person in question to that country.” This standard has been used by the U.N. Committee against
Torture when applying Article 33 of the U.N. Convention against Torture.
While superficially logical, the Chahal test has an inherent problem which I describe in the beginning of this opinion. No matter how precise the wording of the
Chahal test, it applies to the probability of future events rather than something which
has already happened. It is therefore at least inconsistent to say that a certain standard of proof as referred to in the judgment could be applied. The simple reason for
that is, of course, that one cannot prove a future event to any degree of probability
because the law of evidence is a logical rather than a prophetic exercise. It is therefore
an understatement to say that the application of the Chahal test is “to some degree
speculative”.

13 The Owl of Minerva deals with the retrospective nature of legal events in the following terms: “In
criminal procedure, since the conflict is a sharply focused incompatibility of defined sets of unitary
interests, it is by its very nature something that derives from the past. The legal resolution of the
conflict derives from criteria assented to in the past, too. But while it is clear that the conflict is at the
time of legal interference always a past event, the resolution does not have to be retrospective. It will
be retrospective to the extent that it is bound by rules promulgated and consented to in the past. If
that means that all legal reasoning is retrospective, so be it, since it is obviously based on the rules.
Criminal law is eclectic in that there would be no legal action were it not for a past criminal event; on
the other hand, punishment is a future event not wholly meant as a compensation for a past mischief.
The division of labour in modern criminal procedure, where the establishment of a criminal act
(retrospective) gives the adjudicator the right to sentence according to criteria of special and general
prevention (prospective) reflects the eclecticism and ambivalence of the modern criminal law.” (pp.
53-55).
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The cognitive approach to future events may be only a rational probabilistic assessment in the spectrum of experiment which moves from abstract probability to
concrete probability. The correctness of that probabilistic assessment – one might use
the word prognosis – critically depends on the nature of information (not evidence!)
adduced in a particular situation.
Whether law deals with past events and their proof on the one hand or with the
probabilities of future events on the other hand, the information supplied for the purpose is never one hundred per cent complete. When dealing with historical events,
the problem is that they are un-repeatable by nature and are in some sense irretrievably lost in the past. This, in contrast with repeatable events, makes for the difference
between the scientific approach14 and proof on the one hand and a legal assessment of
what has happened in the past on the other hand.
Consequently, there is a parallelism between the evidentiary problem in assessing
the actual occurrence of past events on the one hand, and the probabilistic assessment of future events as in the present case on the other hand. However, while in both
cases we are dealing with situations that are cognitively never completely accessible,
the “evidentiary” problem concerning future events is far more radical.
From time immemorial the legal process has dealt with these problems and has
invented a way of resolving situations despite this cognitive insufficiency. I refer to
the use of presumptions in Roman law where the magistrate (praetor) was required to
make a decision about the past event although the evidence adduced was insufficient.
The formula concerning presumptions, therefore, referred to situations of doubt and
it required the decision-maker to assume a particular position when in doubt, as indicated by the legally mandated presumption15. In other words, this enabled the system to reach a res judicata level even without being able to ascertain the whole truth.

14 In The Owl of Minerva, the difference between scientific experiments and law is brought out in the
following terms, “In purely empirical, scientific environment, the objective verification of a hypothesis is accomplished with the aid of the scientific experiment, in which all variables, except for the one
tested, are kept constant. The event tested is repeatedly subjected to this experiment. The underlying
hypothesis is thus verified vis-a-vis objective reality. However, this procedure is workable only if the
event so tested lends itself to innumerable replications. The so-called ‘legally relevant’ events, in our
case ‘crimes’, are not repeatable. The process of adjudication deals with unique events, or epistemologically speaking, with ‘historical events.’” (p. 62).
15 “When a criminal trial is over, the court is left with two possibilities, namely, guilty and not guilty.
The court cannot shrug its shoulders and pronounce the verdict of doubt. It is obvious that a conflict
is presented to an unbiased adjudicator in order to be resolved. It is in the nature of the conflict to
be presented in either-or form, because one of the two judicial combatants must win and the other
lose. Judges, must decide, not doubt…When the adjudication based on doubt is pronounced, it is
not founded squarely on doubt, but asserts innocence positively. Were the judge allowed to say, ‘I
doubt that you are innocent but I rely on the presumption of innocence and therefore pronounce you
acquitted,’ he would effectively destroy the raison d’être of the presumption. This, then, is a problematic situation to which there are two possible solutions. The most obvious is that the judge should say
nothing, but acquit the defendant under the heading of “not guilty.”
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The mirror image of presumption is what at common law we call “the burden of
proof“ and “risk of non-persuasion”. The person bearing the burden and risk in the
legal process is therefore put in a situation in which he must adduce sufficient evidence – or else lose the case.
This logic works very well with past events, but it does not work very well either
in family law cases (Scozzari and Giunta) or in pre-trial detention cases or for that
matter in Rule 39 cases.
The latter are clearly emergency situations in which a person is for example arrested at an airport in order to be expelled (refoulement). To say in such a situation
that this person must bear both the burden of proof and the risk of non-persuasion
– while being held at the airport detention centre! – is clearly absurd. To make such a
person bear the burden and the risk without redistributing both the burden and the
risk and placing a large portion of it on the expelling State, borders on the inquisitorial. This kind of superficial formalism goes against the very grain of the European
Convention on Human Rights.
Moreover, the purpose of injunctions as per Rule 39 of the Rules of Court is not to
adjudicate a particular case. In every legal system emergency measures of this kind
apply in order to freeze the situation so that the court dealing with the situation may
have the time and the opportunity to make justice prevail. In such situations, the issue is not whether the person being expelled will or will not be tortured or subjected
to inhuman or degrading treatment in the country to which he is being expelled, but
simply to create a delay without irremediable consequences should the person be irretrievably expelled. The aim, therefore, is not some kind of truth finding. The aim is
to create conditions in which truth finding may yet happen.
It therefore becomes obvious that the role of presumptions and of the “burden of
proof“ is here completely different because it does not serve an ultimate decision over
the subject matter; it only serves to preserve the future scope of judicial decisionmaking over the subject matter. It follows inexorably that the role of the person being expelled in Rule 39 situations is to produce a shadow of a doubt, whereupon the
burden of proof shifts to the country concerned. This is human rights. In evidentiary
doctrine this is called “bursting the bubble”, as for example, in the case of presumption of sanity, where a minimum of doubt suffices to eliminate this presumption
and shifts the burden to the prosecution. The reasons for that shift are, of course,

Another less pleasant and rational solution is that the judge should explain his reasoning concerning the doubt. Again, however, a dilemma arises. If he explains fully why he doubts the defendant’s guilt, inevitably he will be explaining why he doubts his innocence, too. Thus, there is a
schizophrenic duality to the judgment. The verdict is ‘not guilty,’ the explanation ‘doubtful,’ perhaps
implying guilt..... If the prosecution has not succeeded in proving its case and acquired a conviction
and punishment against a particular defendant, then the presumption of innocence should regain
full force and the defendant be left alone on that account once and for all. He regains full social
respect and is not to be bothered in this particular regard again.” See, Owl of Minerva, p. 149-150.
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completely different in the context of criminal trial, but are extenuated to the nth degree in an airport emergency situation in which the person is being expelled. In the
context of human rights the minimal empathy and the humanness of human rights
dictate that a person threatened with expulsion should not bear an excessive burden
of proof or risk of non-persuasion. The expelling State, in other words, is morally
responsible for the mistaken assessment of risk, whereas the Court must in such situations favour the security of the person being expelled.
2. I am in complete agreement with [the] paragraph of the judgment in which the
majority is saying that there is simply no quid pro quo between “serious threat to the
community” on the one hand and “the degree of risk of ill-treatment that the person
may be subject to on return” on the other hand. The police logic advanced by the
intervening Contracting State simply does not hold water. The question of the danger
posed by the person to be expelled to the expelling party does not have an immediate
bearing of any kind on the danger he might face if in fact expelled. Certainly, there
will be cases in which a confirmed or notorious terrorist will for that reason face a
harsher sentence in the country, usually a non-signatory of the Convention, to which
he is being expelled. The fact, however, that these two sets overlap does not in itself
prove that there should be a quid pro quo between them.
It is intellectually dishonest, on the other hand, to suggest that expulsion cases
require a low level of proof simply because the person is notorious for his dangerousness. From the policy point of view it is clear that the expelling State will in such
situations be more eager to expel. The interest of a party, however, is no proof of its
entitlement. The spirit of the ECHR is precisely the opposite, i.e. the Convention is
conceived to block such short circuit logic and protect the individual from the unbridled “interest” of the executive branch or sometimes even of the legislative branch
of the State.
It is thus extremely important to read [that] paragraph of the judgment as a categorical imperative protecting the rights of the individual. The only way out of this
logical necessity would be to maintain that such individuals do not deserve human
rights – the third party intervener is unconsciously implying just that to a lesser degree – because they are less human.
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Ill-treatment by police during arrest
Korobov v. Ukraine
Judgment of 21 July 2011 [Fifth Section]
THE FACTS
The applicant, Igor Korobov, is a Ukrainian national who was born in 1968 and lives
in Mariupil (Ukraine). According to him, in December 1999, he had lent 3,400 euros
(EUR) to a person (S.) who had only partially repayed him. They had agreed to meet
on 18 April 2000 for Mr Korobov to collect his dues.
However, on 11 April 2000, criminal proceedings were opened against Mr Korobov on suspicion of extorting money from S. Several police officers arrested him
between 3 and 4 p.m. on 18 April 2000 and took him to a police station. According
to two witnesses who were passing by at the time, he had tried to run away from the
police, and had cursed and threatened them. A report was drawn up in relation to
his arrest in which it was indicated that he was arrested only at about 9 p.m. that day.
Mr Korobov submitted that the police beat and tortured him, giving him electric shocks, between 3 p.m. and 9 p.m. on 18 April, and again on 26 April. On 19
April 2000 the applicant was taken to the Mariupol Town Emergency Hospital
(Маріупольська міська лікарня швидкої медичної допомоги). Upon examination
it was noted that the applicant had suffered blows to his back and the left side of his
chest, and also had a kidney contusion and haematuria (red blood cells in his urine).
On 21 April, the prosecutor authorised his pre-trial detention and a forensic medical examination was carried out in early May 2000. On 5 May 2000 the forensic
medical examination found that the applicant had suffered minor bodily injuries,
comprising numerous bruises on his chest, on the right side of his back and on the
hips. The examiner found that these bruises could have been inflicted on 18 April
2000 by blows from fists and feet or by the applicant falling down. As for the two
broken ribs, the expert noted that on an X-ray of 19 April 2000 it was visible that the
applicant had a consolidated fracture of two ribs. Therefore, this injury was not taken
into consideration as it had been inflicted earlier than 18 April 2000.
In April 2002, Mr Korobov was sentenced to three years’ imprisonment for having threatened a person in order to make him repay a debt, and was released on two
years’ probation. On 23 May 2003 the Donetsk Court of Appeal upheld the applicant’s conviction of 15 April 2002. After his conviction was upheld on appeal, the Supreme Court rejected his request for a cassation appeal. Mr Korobov and his lawyer
were not informed of the hearing at which the cassation appeal was refused, and were
therefore not present. However, the prosecutor took part and addressed the judges.
Meanwhile, on 24 April 2000 the applicant’s mother requested that the prosecutor institute criminal proceedings against the policemen who had subjected her
son to ill-treatment. On 10 May 2000, the prosecutor refused to open the criminal
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proceedings. The prosecutor’s office stated that during his arrest on 18 April 2000 the
applicant had disobeyed police orders, had sworn and had tried to run away, and that
the policemen had therefore been forced to use martial arts on the applicant. S., who
was questioned during the investigation, testified that on 18 April 2000 he had had
a fight with the applicant, that the policemen had then come and used force against
the applicant, and that the applicant had fallen on a fence but “finally was brought to
the police station”.
On 6 April 2001 the Donetsk Regional Court, following a complaint lodged by the
applicant, quashed the above-mentioned decision of the Regional Prosecutor’s Office
of 10 May 2000. The court pointed out the need to investigate the applicant’s complaints of ill-treatment by the policemen in the police station, to question a number of
witnesses and to conduct an additional expert medical examination of the applicant.
These decisions were followed by numerous decisions to resume the investigation, which were preceded by refusals to open criminal proceedings. In July 2005,
the prosecutor finally brought criminal proceedings against the policemen who had
arrested Mr Korobov, only to have those proceedings terminated on three occasions
for lack of evidence.
Certain investigative steps were carried out, such as the questioning of witnesses,
including police officers. Some of the witnesses testified that no one had beaten Mr
Korobov at the time of his arrest; others submitted that the police had used martial
arts techniques to prevent him resisting arrest. One officer testified that he had seen
Mr Korobov lying on the floor in a police office.
On 9 April 2007 the Mariupol Prosecutor’s Office terminated the proceedings in
the case for the absence of evidence of a crime. It was determined that during his arrest the applicant had resisted the police officers. The police officers testified that the
applicant had hit them and had tried to escape so they had used force on him and
had “literally dragged him to a minibus”. The applicant had also been hit by S. several
times, causing him to fall on a metal fence.
On 6 May 2008 the Zhovtnevyy District Court at Mariupol upheld the above decision. The court noted the contradictory evidence given by those who had been involved or witnessed the events in question, but concluded that the applicant’s injuries
had been inflicted on him by S. and by the police officers when he had resisted his
arrest.
On 2 June 2008 the Donetsk Regional Court of Appeal referred to the findings
of the Zhovtnevyy District Court and upheld its decision. On 17 December 2008
the Supreme Court of Ukraine rejected the applicant’s request for leave to appeal in
cassation.
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THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 3
The applicant complained under Articles 3 and 13 of the Convention of ill-treatment
by the police officers, of the failure of the domestic authorities to investigate his complaints, and of the absence of effective domestic remedies in this connection. The applicant relied upon Articles 3 and 13 of the Convention, which read as follows:
Article 3
“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”
Article 13
“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that
the violation has been committed by persons acting in an official capacity.”

1. Alleged ill-treatment by the police
As the Court has stated on many occasions, Article 3 of the Convention enshrines
one of the most fundamental values of a democratic society. It prohibits in absolute
terms torture or inhuman or degrading treatment or punishment, irrespective of the
circumstances or the victim’s behaviour (see, among other authorities, Labita v. Italy
[GC], no 26772/95, § 119, ECHR 2000-IV).
The Court is sensitive to the subsidiary nature of its role and recognises that it
must be cautious in taking on the role of a first-instance tribunal of fact, where this is
not rendered unavoidable by the circumstances of a particular case (see, for example,
McKerr v. the United Kingdom (dec.), no. 28883/95, 4 April 2000). Nonetheless, when
allegations are made under Article 3 of the Convention, the Court must apply a particularly thorough scrutiny – even if certain domestic proceedings and investigations have already taken place (see, mutatis mutandis, Ribitsch v. Austria, judgment
of 4 December 1995, § 32, Series A no. 336, and Avşar v. Turkey, no. 25657/94, § 283,
ECHR 2001‑VII (extracts)).
Turning to the facts of the present case, the Court notes that the applicant alleges having been beaten and tortured with the use of an electric current on 18 and
26 April 2000. Although there is no medical evidence in support of the applicant’s
initial statements about the use of electric current, and that two of his ribs were broken on 18 April 2000, the parties agree, and it is confirmed by available evidence, that
the applicant sustained a number of injuries. The Court considers that these injuries
were sufficiently serious as to fall within the ambit of Article 3 of the Convention. It
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remains to be considered whether the State authorities should be held responsible
under Article 3 for having inflicted those injuries.
The Court notes that the parties’ explanations as to the origin of the applicant’s
injuries differ. Their versions of events are exclusively based on the contradictory
statements of those involved in the incident. In addition, according to the forensic
medical expert report of 12 July 2002, the applicant’s injuries could have been received in the circumstances indicated by the policemen, and could also have come
about in the circumstances described by the applicant. The medical evidence about
the applicant’s kidney problems is also contradictory. The national court on 6 May
2008 noted the inconsistencies in the available evidence and that the investigation
had failed to clarify the situation.
The Court reiterates that where an individual is taken into police custody in good
health but is found to be injured at the time of release, it is incumbent on the State to
provide a plausible explanation of the cause of the injury, failing which a clear issue
arises under Article 3 of the Convention (see Tomasi v. France, judgment of 27 August
1992, §§ 108-111, Series A no. 241‑A, p. 4-41, and Ribitsch, cited above, § 34, p. 26).
Moreover, when the national authorities failed to conduct a medical examination before placing the applicant in detention, the Government cannot rely on that failure in
their defence and claim that the injuries in question pre-dated the applicant’s detention in police custody (see Türkan v. Turkey, no. 33086/04, § 43, 18 September 2008).
In this regard, the Court notes that evidence obtained during forensic examinations plays a crucial role during investigations conducted against detainees and in
cases where the latter raise allegations of ill-treatment. Against this background, one
of the Court’s tasks is to determine whether the national authorities ensured the effective functioning of the system of medical examination of persons in police custody (see, mutatis mutandis, Salmanoğlu and Polattaş v. Turkey, no. 15828/03, § 79,
17 March 2009).
In the present case no medical check was done immediately after the applicant’s
arrest, which could have confirmed that all of the applicant’s injuries had been inflicted at the moment of his arrest (see, Türkan v. Turkey, cited above, §§ 41-42). A
medical examination, together with the right of access to a lawyer and the right to
inform a third party of the detention, constitute fundamental safeguards against the
ill-treatment of detained persons which should apply as from the very outset of deprivation of liberty, regardless of how it may be described under the legal system
concerned (apprehension, arrest, etc.) (see the 2nd General Report of the European
Committee for Prevention of Torture, CPT/Inf/E (2002) 1 - Rev. 2006, § 36). This
would not only ensure the applicant’s rights but would also enable the respondent
Government to discharge their burden of providing a plausible explanation for those
injuries.
The Court further notes that the applicant had numerous bruises on his chest, back
and hips. He further suffered from various post-traumatic effects such as headache,
difficulties in urination and breathing. Although the forensic medical examination
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of 12 July 2002 noted that the laboratory findings had failed to confirm the kidney
contusion, other medical conclusions indicate that the applicant had a recurrent haematuria at least until the end of 2000 and not for 5-7 days as indicated in the medical
report of 12 July 2002.
In the Court’s view the Government did not give a convincing explanation about
the particular circumstances of the applicant’s arrest which necessitated the use of
the “martial art techniques” with such consequences for the applicant. Finally, an officer testified that he had seen the applicant lying on the floor in the police office. This
raises a question as to whether the applicant had been beaten there as he claims or
whether he was in a bad condition as a consequence of his arrest, which would have
required a medical check and assistance which were not provided.
All of the above is sufficient for the Court to assume that the applicant’s injuries
were not inflicted exclusively at the moment of his arrest. Moreover, the character of
the inflicted injuries in the Court’s view is serious enough to conclude that they cannot be characterised as an inhuman treatment. In particular, the Court reiterates that
certain acts which were classified in the past as “inhuman and degrading treatment”
as opposed to “torture” could be classified differently in future. It takes the view that
the increasingly high standard being required in the area of the protection of human
rights and fundamental liberties correspondingly and inevitably requires greater
firmness in assessing breaches of the fundamental values of democratic societies (see
Selmouni v. France [GC], no. 25803/94, § 101, ECHR 1999‑V). The Court considers
that the injuries suffered by the applicant were sufficiently serious to amount to torture within the meaning of Article 3 of the Convention.
The Court concludes that there has been a violation of the substantive limb of
Article 3 of the Convention.
2. Adequacy of the investigation
The Court reiterates that where an individual raises an arguable claim that he has
been seriously ill-treated by State authorities in breach of Article 3, that provision,
read in conjunction with the State’s general duty under Article 1 of the Convention,
requires by implication that there should be an effective official investigation. As with
an investigation subject to Article 2 of the Convention, such an investigation should
be capable of leading to the identification and punishment of those responsible. Otherwise, the general legal prohibition of torture and inhuman and degrading treatment and punishment would, despite its fundamental importance, be ineffective in
practice and it would be possible in some cases for agents of the State to abuse the
rights of those within their control with virtual impunity (see Assenov and Others
v. Bulgaria, 28 October 1998, § 102, Reports of Judgments and Decisions 1998‑VIII,
p. 3290, and Labita, cited above, § 131).
The investigation into arguable allegations of ill-treatment must also be thorough.
This means that the authorities must always make a serious attempt to find out what
happened and should not rely on hasty or ill‑founded conclusions in order to close
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their investigation or as the basis of their decisions (see Assenov and Others, cited
above, §§ 103 et seq.). They must take all reasonable steps available to them to obtain evidence concerning the incident, including, inter alia, eyewitness testimony
and forensic evidence (see Tanrıkulu v. Turkey [GC], no. 23763/94, §§ 104 et seq.,
ECHR 1999-IV, and Gül v. Turkey, no. 22676/93, § 89, 14 December 2000).
The Court notes that the investigation into the applicant’s complaints lasted for
more than eight years. During this period, the national authorities refused on seven
occasions to institute criminal proceedings into the applicant’s complaints. All of
these refusals were quashed by higher prosecutors or courts which remitted the case
back, pointing out the discrepancies in the investigation until in 2005, more than
five years after the incident, the criminal proceedings against the police officers were
finally instituted.
The Court further notes that after being instituted, the criminal proceedings were
subsequently terminated on three occasions. Those decisions were subsequently
quashed, but still in 2008 the national courts upheld the last decision to terminate the
criminal proceedings without clarifying the persistent inconsistencies in the available evidence.
The Court observes that the impossibility to clarify the existing inconsistencies
(the applicant and some witnesses insisted on one version of events, while the police
officers and other witnesses gave different testimonies) was caused by the failure of
the investigation authorities to question all witnesses and all those involved in the
incident at the earliest available opportunity after the complaint about the applicant’s
ill-treatment had been lodged. In particular, it does not appear from the first decision of 10 May 2000 not to institute criminal proceedings against the policemen that
anybody other than the applicant and S. was questioned. The police officers involved
in the incident were questioned only one year after the events in question. Some key
witnesses were questioned much later and the confrontations between them and the
police officers were held even later or not at all. Similarly, the applicant’s allegations
that he had been ill-treated in the police office were not checked for a long time. In the
early period of investigation the authorities focused only on the evidence in support
of the policemen’s version of events i.e. that the applicant had received his injuries at
the moment of his arrest.
The Court notes that, throughout the investigation, these flaws were indicated by
the national authorities, in particular, by the courts. However, it does not appear
that such flaws were adequately corrected. Moreover, it could be concluded from the
available materials that with the passage of time it became more difficult to collect the
necessary evidence in order to rectify the shortcomings of the investigation, as, for
example, some witnesses moved out of town. There is also a danger that eight years
after the events in question it would be quite difficult for the witnesses to recall these
events correctly.
In such circumstances, given the length of the investigation into the applicant’s
complaints, the failure to conduct important investigatory steps during the early stages of investigation and the persistent inability of the national authorities to
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correct the revealed flaws, the Court concludes that in the present case there is a
violation of the procedural limb of Article 3 of the Convention.
The Court further considers that no separate issue arises under Article 13 of the
Convention (see Timur v. Turkey, no. 29100/03, §§ 35‑40, 26 June 2007).
II. ALLEGED VIOLATION OF ARTICLE 6
The Court reiterates that the proceedings concerning leave to appeal and proceedings
solely involving questions of law, as opposed to questions of fact, may comply with
the requirements of Article 6, even though the appellant was not given an opportunity of being heard in person by the appeal court or court of cassation, provided that
a public hearing was held at first instance and that the higher courts did not have
the task of establishing the facts of the case, but only of interpreting the legal rules
involved (see, for example, Hermi v. Italy16 [GC], no. 18114/02, § 61, ECHR 2006‑XII
with further references).
The Court, however, notes that although in the present case the proceedings in
question concerned leave to appeal in cassation and were limited to the points of law,
the prosecutor’s presence during the preliminary hearing in the Supreme Court was
required by law and he had made oral submissions before the panel, taking thus an
active role in the proceedings, while the applicant was deprived of this possibility.
In such circumstances, the Court considers that the principle of equality of arms
has been breached. The Court has previously found a violation in a similar case
against Ukraine (see Zhuk v. Ukraine, no. 45783/05, §§ 29-35, 21 October 2010) and
does not see any reason to depart from its findings in the present case. Accordingly,
there has also been a violation of Article 6 § 1 of the Convention.
[Editors’ note: The Court held that Ukraine was to pay Mr Korobov 20,000 euros in
respect of non-pecuniary damage, and 1,000 euros for costs and expenses.]
JOINT CONCURRING OPINION OF JUDGES ZUPANČIČ, BERRO-LEFÈVRE
AND YUDKIVSKA
1. We agree with the outcome in this case but would beg to differ on one question,
which concerns the distinction between torture stricto sensu on the one hand and
the concept of inhuman and degrading treatment on the other. We shall also explain
why it is uncertain, in this particular case, whether the sequelae suffered by the applicant, including his recurrent haematuria, were or were not the consequences of the
respondent State’s actions.
2. It is to be noted from the outset that the present case differs from the situation
“where an individual, when taken into police custody, is in good health, but is found

16 See p. 116 of this book.
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to be injured at the time of release”, which makes it “incumbent on the State to provide a plausible explanation of how those injuries were caused”.17 The Court used to
make a distinction between cases where an applicant was brought to the police in
good health and cases where it was not so clear because applicants were apprehended,
for instance, after fights with victims or third persons.18
3. The applicant in the present case was arrested on the street immediately after he
had had a fight with a certain Mr S. It is of particular importance that the applicant
never contested the fact that he had been beaten by S., had fallen on a metal fence and
had thus received injuries. These circumstances count seriously against him, as well
as his attempt to escape. Therefore we cannot state indubitably that the applicant was
still in good health when taken into police custody.
4. However, we share the majority’s view that having failed to conduct a medical
examination of the applicant before placing him in detention, and thus to confirm
that he received injuries at the time of arrest and not after it, the authorities failed “to
discharge their burden of providing a plausible explanation for those injuries” (paragraph 70). Indeed, as stressed by the CPT, a medical examination immediately after
the arrest constitutes one of the fundamental safeguards against ill-treatment which
is of crucial importance particularly for countries like Ukraine, where ill-treatment
in custody remains an endemic problem.
5. Nevertheless, we cannot subscribe to the conclusion in paragraph 73 of the
judgment that the treatment at issue went beyond inhuman treatment and amounted
to torture for the purposes of Article 3 of the Convention.
6. As can be seen from the judgment, the injuries sustained by the applicant included haematuria, an extensive haematoma on the chest, numerous bruises all over
the right side of the chest and back and on the right hip and left shoulder, and small
scratches on his wrists. Without any attempt to underestimate or downsize the applicant’s sufferings, we nonetheless oppose an inflation of the category “torture” which is
reserved, following Ireland v. the United Kingdom, for “deliberate inhuman treatment
causing very serious and cruel suffering”, to which “a special stigma” is attached.19
7. It must be understood that in Selmouni v. France the Court adopted a very concise and sophisticated definition of torture, using the very wording of Article 1 of the
United Nations Convention Against Torture (hereinafter the “UN Convention”).20

17 See, among many other authorities, Selmouni v. France [GC], no. 25803/94, § 87, ECHR 1999-V.
18 See Assenov and Others v. Bulgaria, judgment of 28 October 1998, Reports of Judgments and Deci
sions 1998-VIII, or Kobets v. Ukraine, no. 16437/04, 14 February 2008.
19 Ireland v. the United Kingdom, 18 January 1978, § 167, Series A no. 25
20 UN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 10 December 1984, United Nations, Treaty Series, vol. 1465, p. 85, available at:
<www.unhcr.org/refworld/docid/3ae6b3a94.html> Part I, Article 1:
1. For the purposes of this Convention, torture means any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining
from him or a third person information or a confession, punishing him for an act he or a third
person has committed or is suspected of having committed, or intimidating or coercing him or a
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Until Selmouni v. France the European Court of Human Rights did not have its own
definition of torture, neither did it distinguish strictly between torture for the purposes of Article 3 of the Convention and other forms of inhuman or degrading treatment or punishment.
8. Article 3 of the European Convention on Human Rights with its marginal
heading “Prohibition of torture” spells it out as follows: “No one shall be subjected to
torture or inhuman or degrading treatment or punishment”. The text of the European
Convention on Human Rights, therefore, does not distinguish between torture and
inhuman or degrading treatment or punishment. As pointed out above, the distinction between the two concepts was established in Selmouni by reference to Article 1
of the UN Convention. Article 1 requires that the suffering or pain, whether physical
or mental, in order to be torture must be severe.
9. The UN Convention definition also requires that the infliction of such severe
pain or suffering be perpetrated with direct intent and moreover with a special intent
(dolus specialis) in order to obtain from the victim or a third person information or
a confession or to punish him or her for an act that he or she or a third person has
committed or is suspected of having committed or with intent to intimidate or coerce
him or her or a third person or for any reason whatsoever based on discrimination
of any kind. In addition, such acts of torture must be inflicted by or at the instigation
of or with the connivance of a public official or any other person acting in such an
official capacity. In this respect, we speak of delictum proprium, that is to say torture
can only be committed, to put it simply, by an agent of the State.
10. On the other hand, Article 1 of the UN Convention in fine provides that pain
or suffering arising only from or inherent in or incidental to normal lawful sanctions, does not qualify as torture. If the person is resisting arrest and thereby makes
the use of physical force inevitable for the purposes of that arrest, injuries sustained
during this altercation will not qualify as torture, even though they would in every
other respect, except in so far as dolus specialis is concerned, correspond to the above
definition. The issue in Rehbock v. Slovenia,21 for example, was whether the physical
resistance of a body-builder did or did not necessitate the use of physical force, i.e.,
whether or not it was incidental to the lawful sanction constituted by his arrest.
11. The issue in the present case, where we differ with the majority, concerns,
as we have pointed out above, the distinction between torture as here defined and
explained, on the one hand, and inhuman or degrading treatment or punishment, on

third person, or for any reason based on discrimination of any kind, when such pain or suffering is
inflicted by or at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity. It does not include pain or suffering arising only from, inherent
in or incidental to lawful sanctions.
2. This article is without prejudice to any international instrument or national legislation which does
or may contain provisions of wider application.
21 Rehbock v. Slovenia, no. 29462/95, ECHR 2000‑XII. See p. 36 of this book.
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the other. Given the reception of the definition of the UN Convention’s Article 1 in
Selmouni v. France, it must be taken into consideration that the European Court of
Human Rights not only chose to be bound by the definition of torture but is eo ipso
bound by the distinction between torture stricto sensu on the one hand and inhuman
or degrading treatment or punishment on the other.
12. It is in this respect, therefore, interesting to note that the UN Convention
practically does not refer, in the body of its text, to “other cruel, inhuman or degrading
treatment or punishment”.
13. The term “cruel, inhuman or degrading treatment or punishment” appears only
in Article 16 of the UN Convention, i.e., in its second paragraph, where the international instrument refers to the proviso according to which the UN Convention
should be without prejudice to the provisions of any other international instrument
or national law which prohibit “cruel, inhuman or degrading treatment or punish
ment” or which relate to extradition or expulsion.
14. In the logic of the UN Convention, therefore, “cruel, inhuman or degrading
treatment or punishment” is everything which is less than torture stricto sensu.
15. Here we observe that the criteria in Article 1 of the UN Convention referring to dolus specialis and delictum proprium are discrete (yes or no, aut-aut), which
means that the preconditions for characterising the conduct of the State agent are
either present or not.
16. The only non-discrete element of the crime of torture, which lends itself to
continuity, is the pain or suffering, which must be severe. It would logically follow,
therefore, that “cruel, inhuman or degrading treatment or punishment” is everything
that does not qualify as torture by virtue of the required severity of pain and suffer
ing, be it physical or mental. If the pain or suffering, physical or mental, is less than
severe, in other words, we speak – all other preconditions being equal – of inhuman
or degrading treatment.
17. In the present case, not only is it doubtful that the sequelae actually derived
from ill-treatment by public officials, but also the severity of the pain and suffering
has, in our opinion, not been properly established.
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ARTICLE 6 – RIGHT TO A FAIR TRIAL

Limitation on access to court – substantive or procedural?
Roche v. the United Kingdom
Judgment of 19 October 2005 [Grand Chamber]
THE FACTS
The applicant was discharged from the British Army in the late 1960s. In the 1980s,
he developed high blood pressure and now suffers from hypertension, bronchitis and
bronchial asthma. He is registered as an invalid and maintains that his health problems are the result of his participation in mustard and nerve gas tests conducted under the auspices of the British Armed Forces at Porton Down Barracks1 in the 1960s.
From 1987, the applicant actively sought access to his service records using medical and political channels, with limited success. In 1992, the Secretary of State reject
ed his claim for a service pension as he had not demonstrated a causal link between
the tests and his medical condition. When the applicant threatened to bring judicial
review proceedings alleging, among other things, negligence on the part of the Ministry of Defence, the Secretary of State issued a certificate under section 10 of the
Crown Proceedings Act 1947,2 effectively blocking any such proceedings concerning

1

2

The Chemical and Biological Defence Establishment at Porton Down was established during the
First World War in order to conduct research into chemical weapons with a view to advancing the
protection of the United Kingdom’s armed forces against such weapons. The research included tests
of gases on humans as well as on animals. Servicemen who participated in the tests were paid extra
wages.
The Crown Proceedings Act 1947 (“the 1947 Act”):
The 1947 Act made far-reaching changes, both substantive and procedural, to the Crown’s liability to
be sued. The 1947 Act was divided into four parts: Part I “Substantive law” (sections 1-12 of the Act);
Part II “Jurisdiction and procedure”; Part III “Judgments and execution”; and Part IV “Miscellaneous”.
Section 1 provides for the Crown to be sued as of right rather than by a petition of right sanctioned
by Royal fiat.

Section 2 of the 1947 Act provides:
		
“Liability of the Crown in tort
		(1) Subject to the provisions of this Act, the Crown shall be subject to all those liabilities in tort
to which, if it were a private person of full age and capacity, it would be subject:–
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events prior to 1987, while allowing the person concerned to apply for a service
pension.
In 1998, the applicant appealed to the Pensions Appeal Tribunal (“PAT”) and applied for the disclosure of official information under the PAT Rules to enable the
PAT to decide whether his illness was caused or aggravated by the gas tests. The PAT
ordered the Ministry of Defence to disclose certain categories of records and certain
documents were disclosed in 2001 and 2002. The PAT eventually concluded, relying
on an expert report, that there was no evidence to link the applicant’s exposure to
either gas with his present condition. The mustard gas tests had been designed to test
the suitability of military clothing to exposure and were not a gas test per se. Furthermore, after a man had died at Porton Down in 1953, safeguards had been put in
place to ensure that volunteers were only exposed to safe doses. The PAT nevertheless
considered the “difficulties” experienced by the applicant in obtaining the records
which were produced to the PAT to be “disquieting”.
In 2004, the High Court allowed the applicant’s appeal and referred the matter
back to the PAT for a further hearing. This case was still pending when this judgment

		
(a) in respect of torts committed by its servants or agents;
		(b) in respect of any breach of those duties which a person owes to his servants or agents at common law by reason of being their employer; and
		(c) in respect of any breach of the duties attaching at common law to the ownership, occupation,
possession or control of property:
		Provided that no proceedings shall lie against the Crown by virtue of paragraph (a) of this subsection in respect of any act or omission of a servant or agent of the Crown unless the act or
omission would, apart from the provisions of this Act, have given rise to a cause of action in tort
against that servant or agent or his estate.”
		Members of the armed forces were to be treated differently. If they died or were injured in the
course of their duties, the Crown could not be sued in tort once the Secretary of State certified
that the death or injury would be treated as attributable to service for the purposes of entitlement to a war pension. In particular, section 10 of the 1947 Act was entitled “Provisions relating
to the armed forces” and provided as follows:
		“(1) Nothing done or omitted to be done by a member of the armed forces of the Crown while on
duty as such shall subject either him or the Crown to liability in tort for causing the death of another person, or for causing personal injury to another person, in so far as the death or personal
injury is due to anything suffered by that other person while he is a member of the armed forces
of the Crown if–
		(a) at the time when that thing is suffered by that other person, he is either on duty as a member
of the armed forces of the Crown or is, though not on duty as such, on any land, premises, ship,
aircraft or vehicle for the time being used for the purposes of the armed forces of the Crown; and
		(b) the [Secretary of State] certifies that his suffering that thing has been or will be treated as attributable to service for the purposes of entitlement to an award under the Royal Warrant, Order
in Council or Order of His Majesty relating to the disablement or death of members of the force
of which he is a member:
		Provided that this subsection shall not exempt a member of the said forces from liability in tort
in any case in which the court is satisfied that the act or omission was not connected with the
execution of his duties as a member of those forces.
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by the Court was given. In 2005, the Government disclosed a further eleven documents, eight of which had not been seen before by the applicant.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION
The applicant complained that section 10 of the Crown Proceedings Act 1947 (“the
1947 Act”) violated his right of access to a court guaranteed by Article 6 § 1 of the
Convention, the relevant parts of which provide as follows:
“In the determination of his civil rights and obligations ..., everyone is entitled to
a fair and public hearing ... by an independent and impartial tribunal established
by law. ...”

1. General principles
The right of access to a court guaranteed by Article 6 at issue in the present case was
established in Golder v. the United Kingdom, (judgment of 21 February 1975, Series A
no. 18, §§ 28-36). In that case, the Court found the right of access to a court to be an
inherent aspect of the safeguards enshrined in Article 6, referring to the principles
of the rule of law and the avoidance of arbitrary power which underlay much of the
Convention. Thus, Article 6 § 1 secures to everyone the right to have a claim relating
to his civil rights and obligations brought before a court (see, more recently, Z and
Others, v. the United Kingdom ([GC], no. 29392/95, ECHR 2001‑V), § 91).

		(2) No proceedings in tort shall lie against the Crown for death or personal injury due to anything suffered by a member of the armed forces of the Crown if–
		(a) that thing is suffered by him in consequence of the nature or condition of any such land,
premises, ship, aircraft or vehicle as aforesaid, or in consequence of the nature or condition of
any equipment or supplies used for the purposes of those forces; and
		(b) the [Secretary of State] certifies as mentioned in the preceding subsection;
		nor shall any act or omission of an officer of the Crown subject him to liability in tort for death or
personal injury, in so far as the death or personal injury is due to anything suffered by a member
of the armed forces of the Crown being a thing as to which the conditions aforesaid are satisfied.
		
(3) ... a Secretary of State, if satisfied that it is the fact:–
		(a) that a person was or was not on any particular occasion on duty as a member of the armed
forces of the Crown; or
		(b) that at any particular time any land, premises, ship, aircraft, vehicle, equipment or supplies
was or was not, or were or were not, used for the purposes of the said forces;
		may issue a certificate certifying that to be the fact; and any such certificate shall, for the purpose
of this section, be conclusive as to the fact which it certifies.”
		The words in section 2 of the 1947 Act “subject to the provisions of this Act” rendered section 2
subject to the provisions of section 10 of the 1947 Act.
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Article 6 § 1 does not, however, guarantee any particular content for those (civil)
“rights” in the substantive law of the Contracting States: the Court may not create
through the interpretation of Article 6 § 1 a substantive right which has no legal basis
in the State concerned (see Fayed v. the United Kingdom, judgment of 21 September
1994, § 65, Series A no. 294-B, § 65). Its guarantees extend only to rights which can
be said, at least on arguable grounds, to be recognised under domestic law (see James
and Others v. the United Kingdom, judgment of 21 February 1986, Series A no. 98,
and Z and Others, § 81, and the authorities cited therein, together with McElhinney v.
Ireland [GC], no. 31253/96, 21 November 2001, § 23).
The applicant maintained that there was a certain tension between this aforementioned principle, on the one hand, and, on the other, the established autonomous
meaning accorded by the Court to the notion of “civil rights and obligations”. Connected to this, he questioned the distinction between a restriction which delimits
the substantive content properly speaking of the relevant civil right, to which the
guarantees of Article 6 § 1 do not apply (see Powell and Rayner v. the United Kingdom,
judgment of 21 February 1990, § 36, Series A no. 172, and Z and Others, cited above,
§ 100), and a restriction which amounts to a procedural bar preventing the bringing of potential claims to court, to which Article 6 could have some application (see
Tinnelly & Sons Ltd and Others and McElduff and Others, judgment of 10 July 1998,
Reports 1998-IV § 62; Al-Adsani v. the United Kingdom [GC], no. 35763/97, §§ 48-49,
ECHR 2001‑XI; Fogarty, § 26; and McElhinney, § 25). The applicant argued that it was
not necessary to maintain that distinction (relying on the Commission decisions in
Ketterick, Pinder and Dyer, v. the United Kingdom (no. 9803/82, Commission decision of 15 October 1982, unreported), together with paragraph 65 of Fayed, as cited
in Fogarty v. the United Kingdom ([GC], no. 37112/97, ECHR 2001-XI), § 25): any
restriction should be subjected to a proportionality test because the important point
was to protect the courts from the assumption of arbitrary power and control on the
part of the executive.
The Court cannot agree with these submissions of the applicant. It does not find
any inconsistency between the autonomous notion of “civil” (see König v. Germany,
judgment of 28 June 1987, § 89, Series A no. 27, and, more recently, Ferrazzini v. Italy
[GC], no. 44759/98, §§ 24-31, ECHR 2001‑VII) and the requirement that domestic
law recognises, at least on arguable grounds, the existence of a “right” (see James
and Others v. the United Kingdom, judgment of 21 February 1986, Series A no. 98, §
81; Lithgow and Others v. the United Kingdom, judgment of 8 July 1986, § 192, Series
A no. 102; and The Holy Monasteries v. Greece, judgment of 9 December 1994, § 80,
Series A no. 301-A). In addition, the Commission decisions in Ketterick, Pinder and
Dyer must be read in the light, inter alia, of the judgment in Z and Others (cited
above) and, in particular, in the light of the Court’s affirmation therein as to the
necessity to maintain that procedural/substantive distinction: fine as it may be in a
particular case, this distinction remains determinative of the applicability and, as
appropriate, the scope of the guarantees of Article 6 of the Convention. In both these
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respects, the Court would reiterate the fundamental principle that Article 6 does not
itself guarantee any particular content of substantive law of the Contracting Parties
(see, amongst other authorities, Z and Others, cited above, § 87).
No implication to the contrary can be drawn, in the Court’s view, from paragraph 67 of Fayed. The fact that the particular circumstances of, and complaints
made in, a case may render it unnecessary to draw the distinction between substantive limitations and procedural bars (see, for example, A. v. the United Kingdom,
no. 35373/97, § 65, ECHR 2002‑X) does not affect the scope of Article 6 of the Convention which can, in principle, have no application to substantive limitations on the
right existing under domestic law.
In assessing therefore whether there is a civil “right” and in determining the substantive or procedural characterisation to be given to the impugned restriction, the
starting-point must be the provisions of the relevant domestic law and their interpretation by the domestic courts (see Masson and Van Zon v. the Netherlands, judgment
of 28 September 1995, § 49, Series A no. 327‑A). Where, moreover, the superior national courts have analysed in a comprehensive and convincing manner the precise
nature of the impugned restriction, on the basis of the relevant Convention case-law
and principles drawn therefrom, this Court would need strong reasons to differ from
the conclusion reached by those courts by substituting its own views for those of the
national courts on a question of interpretation of domestic law (see Z and Others,
cited above, § 101) and by finding, contrary to their view, that there was arguably a
right recognised by domestic law.
Finally, in carrying out this assessment, it is necessary to look beyond the appearances and the language used and to concentrate on the realities of the situation (see
Van Droogenbroeck v. Belgium, judgment of 24 June 1982, § 38, Series A no. 50). The
Court must not be unduly influenced by, for example, the legislative techniques used
(see Fayed, § 67) or by the labels put on the relevant restriction in domestic law: as
the Government noted, the oft-used word “immunity” can mean an “immunity from
liability” (in principle, a substantive limitation) or an “immunity from suit” (suggestive of a procedural limitation).
2. Application to the present case
The Court took as a starting-point the assessment of, and conclusions concerning,
section 10 of the 1947 Act by the House of Lords in Matthews v. Ministry of Defence
([2003] UKHL 4.)
Drawing on the historical context, the text and purpose of, in particular, sections
2 and 10 of the 1947 Act, the House of Lords concluded that section 10 was not intended to confer on servicemen any substantive right to claim damages against the
Crown but rather had maintained the existing (and undisputed) absence of liability
in tort of the Crown to servicemen in the circumstances covered by that section. The
Lords made it clear that prior to 1947 no right of action in tort lay against the Crown
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on the part of anyone. The doctrine that “the King could do no wrong” meant that the
Crown was under no liability in tort at common law. Section 2 of the 1947 Act granted a right of action in tort for the first time against the Crown but the section was
made expressly subject to the provisions of section 10 of the Act. Section 10 (which
fell within the same part of the 1947 Act as section 2 entitled “Substantive law” – see
Lord Hope3 in Matthews) provided that no act or omission of a member of the armed
forces of the Crown while on duty should subject either that person or the Crown to
liability in tort for causing personal injury to another member of the armed forces
while on duty. Section 10 did not therefore remove a class of claim from the domestic
courts’ jurisdiction or confer an immunity from liability which had been previously
recognised: such a class of claim had never existed and was not created by the 1947
Act. Section 10 was found therefore to be a provision of substantive law which delimited the rights of servicemen as regards damages claims against the Crown and which
provided instead as a matter of substantive law a no-fault pension scheme for injuries
sustained in the course of service.
As to whether there exist strong reasons to depart from this conclusion, the appli
cant mainly argued that the section 10 certificate issued by the Secretary of State
operated as a procedural restriction to prevent him from pursuing a right of action
which he enjoyed under the 1947 Act from the moment he suffered significant i njury.
The Court is unable to accept this argument. It finds that section 10 must be interpreted in its context and with the legislative intent and purpose in mind. As explained in detail in the judgments of Lord Bingham and Lord Hope in Matthews,
the object of the certification procedure introduced by section 10(1)(b) was not to
alter the essential thrust of section 10 as originally drafted – namely, to exclude the

3

Lord Hope analysed in some detail the Convention jurisprudence and principles, the history of the
1947 Act, the text and operation of section 10 and the section 10 certification process. He noted:
“72. The overall context is provided by the fact that section 10 falls within the same Part [I]
of the Act as section 2. Section 2, by which the basic rules for the Crown’s liability in tort are laid
down, is expressed to be ‘subject to the provisions of this Act’. Section 10 is an integral part of the
overall scheme of liability which is described in Part I of the Act. This was all new law. None of the
provisions in this Part which preserved the Crown’s immunity from suit in particular cases could
be said, when the legislation was enacted, to be removing from anybody a right to claim which he
previously enjoyed.
73. As for section 10 itself, ... [i]t proceeds on the assumption that if a claim is made under section
2 of the Act the Secretary of State will have to form a view, on the facts, as to whether or not the case
is covered by the immunity. The Secretary of State is told that he cannot have it both ways. He is not
allowed to assert the immunity without making a statement in the form of a certificate in the terms
which the condition lays down. This has the effect of preventing him, as the minister responsible for
the administration of the war pension scheme, from contesting the issue whether the suffering of the
thing was attributable to service for the purposes of entitlement to an award under that scheme. This
is a matter of substantive law. It is an essential part of the overall scheme for the reform of the law
which the 1947 Act laid down. It does not take anything away from the claimant which he had before.
On the contrary, it has been inserted into the scheme of the Act for his benefit.”
Lord Hope concluded that section 10 amounted to a substantive limitation on the right to sue
the Crown in tort.
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Crown’s liability altogether – but was rather to facilitate the grant of a pension to
injured service personnel by obviating the need to prove that the injury was attributable to service.
Moreover, Lord Bingham pointed out that the “realities of the situation” were that
it was “plainly intended” that the section 10 certificate would be issued where the
relevant conditions had been fulfilled and he noted that that had indeed been the
uniform and unvarying practice of successive Secretaries of State for forty years, to
the extent that any practitioner would have advised Mr Matthews that a section 10
certificate was bound to be issued (see also Lord Walker in Matthews). This narrow
discretion conferred by section 10(1)(b) was to be contrasted with the broader discretion for which section 10(3) of the 1947 Act provided. For the reasons set out …
below, this finding as to the narrow discretion of the Secretary of State is not altered
by the fact that the latter has now decided not to maintain “a section 10(1) point”
against the applicant.
The Court finds this discretion conferred on the Secretary of State by section 10
to be fundamentally different in character from the unfettered discretion enjoyed by
a foreign government, which was the subject of the Court’s examination in Fogarty,
not to waive State immunity and thereby to prevent a claim otherwise well-founded
in domestic law from being entertained by a domestic court.
The certification procedure provided for by section 10 is similarly to be distinguished from that considered by the Court in Tinnelly & Sons Ltd and Others and
McElduff and Others. In that case, the Fair Employment (Northern Ireland) Act 1976
clearly granted a right in national law to claim damages for religious discrimination
when tendering for public contracts. Section 42 of the 1976 Act was not aimed at
creating an exception for cases in which Parliament (when adopting the 1976 Act)
considered discrimination justified but rather allowed the Secretary of State by a conclusive certificate, based on an assertion that the impugned act was done to protect
national security, to stop court proceedings that would otherwise have been justified.
As observed by Lord Hoffmann, section 10 did not involve such encroachment by the
executive into the judicial realm but rather concerned a decision by Parliament in
1947 that, in a case where injuries were sustained by service personnel which were attributable to service, no right of action would be created but rather a no-fault pension
scheme was to be put in place, the certificate of the Secretary of State serving only to
confirm that the injuries were attributable to service and thereby to facilitate access
to that scheme.
Accordingly, this Court finds no reason to differ from the unanimous conclusion
of the Court of Appeal and the House of Lords as to the effect of section 10 in domestic law. It considers that the impugned restriction flowed from the applicable principles governing the substantive right of action in domestic law (see Z and Others,
§ 100). In such circumstances, the applicant had no (civil) “right” recognised under
domestic law which would attract the application of Article 6 § 1 of the Convention
(see Powell and Rayner, cited above, § 36).
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It is not therefore also necessary to examine the parties’ submissions as to the
proportionality of that restriction. It is further unnecessary to examine the Government’s argument that Article 6 was inapplicable on the basis of the judgments in
Pellegrin v. France ([GC], no. 28541/95, § 66, ECHR 1999-VIII) and R. v. Belgium
(no. 33919/96, 27 February 2001).
The Court concludes [by 9 votes to 8] that Article 6 of the Convention is not applicable and that there has not therefore been a violation of that provision.
II. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL NO. 1
The applicant further complained that section 10 of the 1947 Act had also violated his
right to the peaceful enjoyment of his possessions guaranteed by Article 1 of Protocol
No. 1, the relevant part of which reads as follows:
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.”

For the reasons outlined in the context of Article 6, the applicant maintained that he
had a “possession” (a claim in negligence against the MOD) until deprived of it, in
an unjustified manner, when the Secretary of State issued the section 10 certificate
(see Pressos Compania Naviera S.A. and Others v. Belgium, judgment of 20 November
1995, § 31, Series A no. 332).
The Court reiterates that a proprietary interest in the nature of a claim can only be
regarded as a possession where it has a sufficient basis in national law, including settled case-law of the domestic courts confirming it (see Kopecký v. Slovakia [GC], no.
44912/98, § 52, ECHR 2004‑IX). For the reasons outlined under Article 6 § 1 above,
the Court considers that the applicant had no “possession” within the meaning of
Article 1 of Protocol No. 1 and there has been no violation of Article 1 of Protocol
No. 1 [16 votes to 1].
III. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION TAKEN IN
CONJUNCTION WITH ARTICLE 6 OF THE CONVENTION AND ARTICLE 1
OF PROTOCOL NO. 1
The applicant further argued under Article 14 of the Convention (taken in conjunction with Article 6 of the Convention and Article 1 of Protocol No. 1) that section 10
of the 1947 Act was discriminatory. Article 14 reads as follows:
“The enjoyment of the rights and freedoms set forth in [the] Convention shall
be secured without discrimination on any ground such as sex, race, colour, lan-
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guage, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

The applicant argued that he had been treated less favourably than other persons in
an analogous position: he referred to other employees who had suffered injury as a result of the negligence or lack of foresight of their employers or, alternatively, to other
servicemen injured as a result of activities after 1987.
In the light of its findings that the applicant had no “civil right” or “possession”
within the meaning of Article 6 § 1 and Article 1 of Protocol No. 1 so that neither Article was applicable, the Court considers that Article 14 is equally therefore inapplicable (see, amongst many other authorities, Petrovic v. Austria, judgment of 27 March
1998, § 22, Reports 1998-II). There has therefore been no violation of Article 14 of the
Convention [unanimous].
IV. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION TAKEN
IN CONJUNCTION WITH ARTICLE 6 OF THE CONVENTION AND/OR
ARTICLE 1 OF PROTOCOL NO. 1
The applicant also complained under Article 13 of the Convention taken in conjunction with Article 6 of the Convention and Article 1 of Protocol No. 1 that he was left
without an effective remedy for the unlawful barring of his claim or, alternatively,
the unlawful deprivation of his possessions as guaranteed under Article 13 of the
Convention, which provides:
“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that
the violation has been committed by persons acting in an official capacity.”

The Court notes that the applicant’s complaints under Article 6 and Article 1 of Protocol No. 1 are clearly directed against the provisions of section 10 of the 1947 Act.
In this respect, the Court reiterates that Article 13 does not go so far as to guarantee
a remedy allowing a Contracting State’s primary legislation to be challenged before a
national authority on the ground that it is contrary to the Convention (see James and
Others, cited above, § 85).
Accordingly, there has been no violation of Article 13 of the Convention [16 votes
to 1].
V.	ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
The applicant complained about inadequate access to information about the tests
performed on him in Porton Down. He considered that his access to information was
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sufficiently linked to his private and family life to raise an issue under Article 8 of the
Convention, the relevant parts of which read as follows:
“1. Everyone has the right to respect for his private and family life ...
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

The applicant’s uncertainty, as to whether or not he had been put at risk through his
participation in the tests carried out in Porton Down, could reasonably be accepted
to have caused him substantial anxiety and stress. While the PAT found that there
was no reliable evidence to suggest a causal link between the tests and the applicant’s
claimed medical conditions, that was not until 2004 and the High Court had since
allowed his appeal and sent the matter back to the PAT, before which the matter remained pending.
A significant number of “relevant records” of the 1963 tests had still existed in
1966. However, the Government had not asserted that there was any pressing reason
for withholding those records.
In addition, information services and health studies had only been started almost
10 years after the applicant had begun his search for records and after he had lodged
his application with the Court. As to the 1998 Scheme, the Court recalled the difficulties experienced by the authorities, even in a judicial context before the PAT, in providing records under the Rule 6 order of the President of the PAT. Even taking into
account only the period following the making of the Rule 6 order in 2001, the disclosure had been piecemeal and, over four years later, disclosure remained unfinished.
Indeed, the PAT had described as “disquieting” the difficulties experienced by the
applicant in obtaining records. It was undoubtedly the case that certain records were,
given their age and nature, somewhat dispersed so that the location of all relevant
records was, and could still be, difficult. However, it was equally the case that the absence of any obligation to disclose and inform facilitated this dispersal of records and
undermined an individual’s right to obtain the relevant and appropriate disclosure.
In the overall circumstances, the respondent State had not fulfilled its positive
obligation to provide an effective and accessible procedure enabling the applicant to
have access to all relevant and appropriate information which would allow him to
assess any risk to which he had been exposed during his participation in the tests. In
conclusion, there has been a violation of Article 8 of the Convention [unanimous].
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VI. ALLEGED VIOLATION OF ARTICLE 10 OF THE CONVENTION
The applicant also complained about the inadequate provision of information under
Article 10 of the Convention, the relevant parts of which read as follows:
“1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. ...
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder
or crime, ... for preventing the disclosure of information received in confidence
...”

The freedom to receive information prohibited a Government from restricting a
person from receiving information that others wished or might be willing to impart. That freedom could not be construed as imposing on a State, in circumstances
such as those of the applicant’s case, positive obligations to disseminate information.
There has thus been no interference with the applicant’s right to receive information
as protected by Article 10 of the Convention [unanimous].
[Editors’ note: The Court awarded the applicant 8,000 euros in respect of non-pecuniary damage.]
DISSENTING OPINION OF JUDGE LOUCAIDES
JOINED BY JUDGES ROZAKIS, ZUPANČIČ, STRÁŽNICKÁ, CASADEVALL,
THOMASSEN, MARUSTE AND TRAJA
I am unable to agree with the majority that the applicant had no civil “right” recognised under domestic law which could attract the application of Article 6 § 1 of the
Convention and that as a consequence there has been no violation of that provision.
I believe that the applicant in this case had a civil right in respect of the tort of negligence, subject to a procedural limitation. I therefore find that Article 6 § 1 of the
Convention is applicable and that, in so far as the applicant was denied access to a
court, there has been a violation of the provisions of that Article. I shall set out in
detail the reasons for my approach.
The basic issue in this case is whether the limitations imposed by section 10 of
the Crown Proceedings Act 1947 amount to procedural or other non-substantive restrictions on bringing an action before the British courts in cases such as that of the
applicant, or whether they limit the extent of the substantive cause of action with
the result that the applicant cannot rely on Article 6 of the Convention because he is
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not entitled to any civil right. In deciding this issue we have to take into account the
domestic law and at the same time bear in mind the autonomous Convention concept of a civil right. In other words, the question is whether the applicant had a cause
of action in respect of which he was denied access to a court because of procedural
restrictions or whether he did not have a cause of action at all and consequently no
question of access to a court arises in any event under Article 6 of the Convention.
Until 1947 no cause of action in tort lay against the State (“the Crown”). Political
and social developments appear to have led to a radical change in the situation. Section 2 of the 1947 Act introduced a provision by which the Crown would be subject to
liability in tort. However, section 2 was subject to section 10, which provided for different treatment for the armed forces. If members of the armed forces were injured in
the course of their duties, the Crown could not be sued in tort if the Secretary of State
certified that the death or injury could be treated as attributable to service for the
purposes of entitlement to a war pension, the idea being to substitute a no-fault pension system for an action in tort. While the placement of sections 2 and 10 in Part I of
the 1947 Act, entitled “Substantive law”, is relevant, it is also pertinent to observe that
a cause of action in tort against the Crown could be pursued by a serviceman against
the Crown if the Secretary of State did not issue a section 10 certificate. It must be underlined that section 10 of the 1947 Act was repealed in 1987, allowing armed forces
personnel to sue the Crown in tort without any restrictions, but the repeal concerned
events post-dating the entry into force of the 1987 Act and clearly does not apply to
the applicant’s case.
Prior to the decision on admissibility in the present case, the High Court (in Mat
thews v. Ministry of Defence) found section 10 of the 1947 Act to be incompatible with
Article 6 on the ground that it amounted to a procedural bar that was disproportionate. Since the admissibility stage, the Court of Appeal and the House of Lords have
overturned the High Court’s ruling, finding that section 10 delimited the substantive
cause of action so that Article 6 was inapplicable.
Consequently, I believe that in deciding whether the fact that the applicant was
unable to bring an action against the State for negligence, a possibility afforded to
every private individual under the same law, is a procedural or substantive issue, it
is useful to bear in mind the approach of the High Court and the House of Lords on
this very issue in Matthews.
According to the High Court, the relevant provisions of the 1947 Act did not affect
the applicant’s right of action but simply prevented him from suing the State for damages on account of a breach of that right. In other words there was a right of action
but the remedy was unavailable. In this connection, it took into account the fact that
the applicant was prevented from suing under the provisions in question as a consequence of a decision by the Secretary of State to issue a certificate entitling him to a
no-fault pension. The High Court stressed the following on this point:
(a) Even working on the assumption that the certificate required by section 10 of
the Act as a condition for preventing an action in tort against the State was generally

100

Owlets of Minerva.indd 100

26-10-2011 9:50:35

The Owlets Of Minerva
issued as a matter of policy in every case in which the Secretary of State was satisfied
that there was a connection between the serviceman’s injuries and his service in the
armed forces, that did not mean that the Secretary of State responsible for issuing
such a certificate could not depart from this policy if he wished to.
(b) If the legislature had intended to exclude claims by members of the armed
forces, such as the applicant, from the scope of the State’s liability in tort and not
simply make such liability dependent on certain procedural conditions, it could simply have specified that the provisions regarding tortious liability were not to apply to
claims by such persons.
The approach of the House of Lords was that the legislation complained of by the
applicant provided for the first time for the State’s liability in tort. The legislation in
question defined the extent of the cause of action in respect of such acts. Section 10,
which prevented the applicant from suing in the circumstances of his case, set a limit
on the cause of action, leaving cases such as this outside the scope of such action.
Regarding the fact that non-liability for tort in cases such as that of the applicant
depended on the issuing of a certificate by the Secretary of State leading to the payment of a pension, a fact on which the High Court relied in finding that the limitation
of access to a court in such cases was a procedural bar and not a substantive one, the
House of Lords took the view that according to
“... the realities of the situation ... the Secretary of State does in practice issue a
certificate whenever it is (in legal and practical terms) appropriate to do so. He
does not have a wide discretion comparable to that of a foreign government in
deciding whether or not to waive State immunity”.

I take it that the House of Lords meant that certification by the Secretary of State in
practice was more of a formality rather than a procedure involving the exercise of a
substantial discretion.
Having considered carefully the legal position before 1947, the 1947 Act and the
case-law, I am inclined to support the conclusion that we are not dealing here with
the exclusion of the right of access to a court on account of the delimitation of the
scope of the particular civil tort, but with restrictions on access to a court in respect
of a civil right on account of certain conditions of a procedural nature. More specifically, I believe that the tort of negligence for which the applicant seeks judicial redress
has a well-established legal basis in the domestic law of the respondent State. Until
1947 it was not actionable against the State. One could argue that until then the State
did not have any legal liability because according to the British legal system prevailing at the time, “the King could do no wrong”. I do not find this traditional legal fiction sufficiently convincing to have neutralised in terms of the Convention the civil
wrong of negligence as far as claims against the State were concerned. It did, however,
prevent any action against the State. It should be recalled that whether there is a civil
right in any country is not decided exclusively by reference to the domestic law. The
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courts may examine whether there is a sufficient legal basis for a civil right in the
State in question regardless of the domestic conditions or limitations.
But even assuming that the State had no liability at all for any tort because “the
King could do no wrong”, the fact remains that after the 1947 Act the State became
liable for torts committed by its public servants. The substantive provisions of this
Act do not exclude cases such as that of the applicant from the scope of the State’s
tortious liability. And here I must say that I agree with the statement in the judgment
of the High Court that if the 1947 Act was intended to exclude members of the armed
forces from the reforms introduced by sections 1 and 2, then one would have expected a clear provision to the effect that these reforms were not to apply to claims by
such persons. In such cases the question whether any particular claim fell within this
category or not would have had to have been decided by the courts on the basis of the
relevant facts (see Powell and Rayner v. the United Kingdom (judgment of 21 February
1990, Series A no. 172) concerning the substantive limitation under section 76(1) of
the Civil Aviation Act 1982).
It is correct that section 10 of the 1947 Act provides that the Crown is not subject to
liability in tort in respect of acts causing death or personal injury to members of the
armed forces if certain conditions are satisfied, one of them being that the Secretary
of State certifies that the suffering of the relevant injury has been or will be treated
as attributable to service for the purposes of entitlement to a pension. The question
then arises whether this provision is part of the definition of the relevant civil right,
or whether it simply regulates an already existing civil liability through procedural
restrictions. I favour the second alternative and in this respect I again subscribe to the
approach of the High Court, to which I have already referred.
Providing for a condition such as certification by the Secretary of State, rather
than defining a series of exceptions and leaving the question of their existence in
any particular case to be decided by the courts, lends support to the view that the
relevant restriction on the right of access to a court is procedural in nature. In this
connection, I believe that it is also pertinent to point out that certification by the
Secretary of State also amounts to intervention by the executive, in fact a member of
the government, in the determination of the question whether an individual is qualified to bring an action in the courts for negligence. Given the political status of the
Secretary of State, his intervention points to a procedural rather than a substantive
limitation on the right to bring an action. This is because holders of political posts
are responsible for the formulation of policies and their application and this involves
the exercise of substantial discretion. And, as was rightly pointed out by the High
Court, the fact that the certificate was generally issued as a matter of policy in every
case in which the Secretary of State was satisfied that there was a connection between
the serviceman’s injuries and his service in the armed forces did not mean that the
Secretary of State could not depart from this policy if he wished to. Such a change of
policy is illustrated by what was discovered, after the hearing in this case before our
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Court, in connection with a case similar to that of the applicant (reference is made
to this point below).
The Secretary of State may issue the certificate in question or he may not. If he is
not satisfied that the relevant situation requires such a certificate or, to use the words
of the House of Lords, if he finds that it is not appropriate to issue the certificate,
people in the applicant’s position can sue for the civil wrong of negligence, which
already exists. The Secretary of State may not have wide discretion compared to that
of a foreign government in deciding whether or not to waive State immunity, but
he certainly does have the possibility or the power to decide each case in one way
or another. If he issues the certificate there can be no judicial action. If he does not,
people in the applicant’s position can bring an action on a legal basis that already exists. Indeed, it is important to stress that in such cases the existing legal basis is the
general right to sue the State in tort under section 2 of the Act. No new legal basis is
provided for in the absence of the relevant certification and therefore no new legal basis is required. This supports the conclusion that the restrictions regarding members
of the armed forces do not fall within the definition or delimitation of the general
liability of the Crown in tort as introduced by the substantive provisions of the 1947
Act. Furthermore, taking into account the wording of the Act, the distinction made
by the High Court between the existence of a right and a remedy is, I believe, correct.
The legal basis of the right is there. The remedy is conditional.
The certificate by the Secretary of State may in general be issued as a matter of
course. Nevertheless, it may not be issued and the assumed nature of certification
does not strengthen the respondent Government’s case any further. Admittedly, the
judgment in Fogarty v. the United Kingdom ([GC], no. 37112/97, ECHR 2001-XI) regarding immunities differs from the present case. But even a claim for immunity is
in practice generally a formal claim before the courts. Embassies issue certificates
claiming diplomatic or State immunities even for non-payment of their diplomats’
debts, and such certificates are issued as a matter of course.
What is also important in this respect is the fact that after the hearing before the
Court in the present case it was discovered that according to legal advice given by
the Treasury Solicitor to the Ministry of Defence in 1953 concerning another test
participant in the same position as the applicant, section 10 of the Crown Proceedings Act 1947 was not applicable and its provisions could not therefore protect the
Crown or the Minister from liability. As a consequence of that, the Secretary of State
has decided that he will no longer “take a section 10(1) point” in any civil action
brought by the applicant. So it appears that in the present case there were two contradictory approaches regarding the exclusion of Crown liability by virtue of section
10 of the 1947 Act. This is an additional strong argument in support of the position
that section 10 certificates were not granted as a matter of course. The Secretary of
State may exercise his or her discretion in one way or another through an assessment
of the situation on the basis of the same facts. This is strongly indicative of a procedural limitation on the right of access to a court in respect of the claim. It certainly
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seems to undermine the view expressed by the House of Lords and the Government
that the exercise of discretion in issuing section 10 certificates is not substantial. On
the contrary, it appears from these new facts that the Secretary of State in issuing a
certificate is making an assessment or appraisal of the situation that goes beyond the
mere finding of fact or the verification of the fulfilment of certain legal conditions.
It has been demonstrated that the same situation may be assessed in two different,
contradictory ways. The political status of the Secretary of State and the nature of the
conditions that he has to consider when deciding whether or not to issue a certificate
(“... if [the] suffering ... has been or will be treated as attributable to service ...”) do play
a role in such an assessment.
But, being concerned with human rights, we must not lose sight of the demands
of the rule of law which formed a basis for the acceptance of a right of access to a
court. The rule of law requires that individuals should be allowed to have their civil
rights examined by independent judicial institutions. This applies a fortiori to claims
against the State. In such cases we must adopt a more liberal approach or interpretation of the legal situation so as to allow room for the right of access to a court rather
than lean towards the extinction of, or the creation of absolute bars to, such a right
– if, of course, there is a reasonable opportunity to do so. And in this case I believe
that there is such an opportunity.
The raison d’être of the restrictions on the relevant right of the members of the
armed forces in the present case has ceased to exist since 1987. This is a factor to be
taken into consideration, both in support of my position that the restrictions in question did not limit that right and in support of the conclusion that, as such restrictions
were procedural, they could not be considered proportionate to the aim pursued. On
this subject I again fully subscribe to the reasoning of the High Court.
Finally, I must state that I do not agree with the argument made by the Government to the effect that Article 6 § 1 is inapplicable on account of the Court’s judgments in Pellegrin v. France ([GC], no. 28541/95, § 66, ECHR 1999-VIII) and R. v.
Belgium (no. 33919/96, 27 February 2001). My disagreement is based on precisely the
same reasons as those set out by the Court of Appeal in Matthews. Furthermore, I
note that the Ministry of Defence did not raise this argument before the House of
Lords in that case.
In view of my finding regarding the violation of Article 6 of the Convention, I
do not think that it is necessary to deal with the complaint concerning Article 1 of
Protocol No. 1.
DISSENTING OPINION OF JUDGE ZUPANČIČ
In decisional terms I follow the nuanced approach of Judge Loucaides’s dissenting
opinion in which he, on balance, opts for the procedural perspective.
In conceptual terms, however, I find it difficult to accept that the issue should depend on the somewhat fictional distinction between what is “procedural” and what is
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“substantive”. However, this artificial separation4 of “procedural” and “substantive”
has been maintained and further built upon by our own case-law. Article 6 and its
precedential progeny such as “access to a court” derive from an unconscious, or at
any rate unstated, underlying premise.
The premise is that the procedure is a mere ancillary and adjective means,5 a transmission belt, to bring about the substantive rights.

In The Owl of Minerva, this concept is dealt with in detail:
“The origin of the problem of access to court seems to lie in the far too rigid distinction between the
substantive rights on the one hand and the procedural rights on the other.
In his excellent analytical essay, Access to Court, P. van Dijk, a former judge of the Court, maintains:
		The present Strasbourg case-law concerning ‘civil rights and obligations’ is one of lack of clarity. Lack of clarity because still no general definition of ‘civil rights and obligations’ can be inferred, while the construction of the outcome of the procedure for a right or obligation of civil
right or obligation is very complex and rather undefined... Uncertainty because the elements
actually developed in the case-law for such a definition appear still to lead within and between
the Court and the Commission to different views in concrete cases, while the number of the
adherents to the various views are almost equal. In our opinion this lack of clarity and this
uncertainty [...] can only be eliminated when the Court breaks through its hitherto pursued
casuistic approach and develops a general and readily applicable definition in the exercise of its
function to give direction to the interpretation of the Convention.
This dilemma was tackled in the Pellegrin v. France case, but it was not resolved. It is possible that the
problem with the present case-law goes even deeper than some have imagined.
Unfortunately, procedural rights are often seen as purely ancillary, i.e. merely an instrument
for the implementation of the substantive rights. In terms of comparative law, the access to court
doctrine seems to be similar to the constitutional due process doctrine. In constitutional law, due
process is (1) limited to fair decision-making process, whereas the individuals are (2) entitled to a
fair procedure (hearing) before being deprived of a life, liberty or property interest. The procedural
rights are contingent upon the legitimacy of the claim of entitlement or liberty interest.” (p. 410). “To
say that a procedural right exists independently simply means that it is seen as a substantive right
of a person suspected or accused of a crime. This substantive aspect of criminal procedure – in this
context criminal procedure could be seen as the Magna Carta of people suspected or accused of having committed a crime – exists not only independently but in clear opposition to the goals implicit in
the substantive criminal law. If criminal procedure were totally procedural, i.e. ancillary to the goals
of substantive criminal law, the finding of who is guilty and who is innocent would be the only goal
of criminal procedure. It is clear that the substantive rights of suspects and defendants conflict with
the goal of truth finding. Since a right or a sanction cannot really be procedural because the adjective
‘procedural’ implies that a legal institution does not have an independent existence and that it serves
a goal defined outside that particular institution, to say that a procedural right must have an independent existence is really a contradiction in terms. Instead, we should be talking about substantive
rights that a defendant has in the context of criminal investigation, prosecution and adjudication.
But since we are talking about procedural sanctioning, it is perhaps not too inappropriate to also call
them procedural rights.” See The Owl of Minerva p. 114.
5 “If the integrity of adjudication is to remain intact, if adjudication is to remain impartial, procedural
rights must have an independent existence. A procedural right can be seen from two basic points of
view. First, it can be seen as a subjective right granted to the defendant in spite of the truth-finding
interests of the criminal process. From this point of view, a procedural right is a political concession
that runs against the basic purpose of crime repression. Insofar as these rights are derived directly
from the Constitution, i.e. from a non-procedural source, this perspective seems to be valid.
However, second, the privilege against self-incrimination, the right to counsel, the right to be
protected against warrant-less searches and seizures, the right against double jeopardy, and so on,
also can be seen as logical structural requirements without which a rational process of impartial
4
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At its inception it perhaps made political sense that an international instrument
such as the European Convention on Human Rights should attempt to limit its effect to what was seen as a mere procedural means. The establishment of a substantive
right would then, at least seemingly, remain in the sovereign domain of the domestic
law. With time, however, this imagined tectonic boundary between what is substantive and what is “merely” procedural has developed into a seismic fault line. It generates hard cases, as the split in the vote demonstrates, which make bad law. In a case,
moreover, where the executive is given the discretion to interfere with access to a
court, we face a checks and balances (separation of powers) issue typically to be resolved by a domestic constitutional judicial body.
It is ironic that we should, particularly in British cases, build on the distinction
between what is procedural and what is substantive. While the Continental legal
systems have, for historical reasons, traditionally maintained the strictness of the
distinction, it is precisely the common-law system which has always considered the
right and the remedy to be interdependent.6 Is the remedy something “substantive”?
Or is it “procedural”? Is the legal fiction “the Crown can do no wrong” – and the consequent blocking of action (immunity) – merely procedural? Or has the substantive
right of the plaintiff simply been denied? As we move from one British case to another
the dilemma appears in cameo.
It is becoming clear that we need to resort back to common sense. Despite the
slender majority’s vote to the contrary, it is easy to maintain that any immunity from
any suit is a procedural block. On the other hand, we are aware that both the intent
and the effect of such an immunity is to deny one of the most logically compelling
substantive claims in law.
What then is a right? Is it not true that a “right” – including a “human right” – becomes something legally relevant, paradoxically, only when it is alleged to have been
denied? Philosophers and politicians may have the luxury of being able to speak of
rights deontologically and in abstracto. In law, however, it is the adversary procedural
context which makes the substantive rights come out in the open, that is to say, exist.
The right appears on the legal horizon when an infringed interest of a legal subject

6

adjudication is not possible. This less subjective perspective gives procedural rights an independent
existence because it shows that the rights of the defendant exist not only to protect the defendant,
but also because impartial adjudication is impossible in view of self-incrimination, the absence of
counsel, as well as the use of force by the state to make the defendant an unwilling source of evidence
against himself. Insofar as this is true, the procedural rights of a defendant are not concessional
aberrations from the basic truth-finding function of criminal procedure: they are inevitable logical
deductions from the basic requirement that adjudication be impartial. Or in constitutional terms,
one can say that criminal procedure is not totally ancillary to the goals of the substantive criminal
law (truth finding) but exists rather as an independent barrier that inhibits the direct imposition of
the state’s power over the defendant.” See The Owl of Minerva, p. 114.
See, for a more extensive explanation, B. Zupančič, “Adjudication and the Rule of Law”, European
Journal of Law Reform, vol. 5 (2003), pp. 23-125.
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is procedurally asserted and the remedy actively pursued. A non-vindicated right is
mere hypothetical abstraction.
Human relations in society may be saturated with all kinds of potential rights.
Nevertheless, in most cases they remain unasserted either because they are not violated in the first place or because the aggrieved person omits to pursue them procedurally. Moreover, a right without a remedy is a simple recommendation (“natural
obligation”). It follows that a right is doubly dependent on its concomitant remedy.
If the remedy does not exist a right is not a right; if the remedy is not procedurally
pursued the right will not be vindicated. The right and its remedy are not only interdependent. They are consubstantial.
To speak of rights as if they existed apart from their procedural context is to separate artificially – say for pedagogical, theoretical or nomotechnical reasons – what in
practical terms is inseparable. A substantive right is not a mirror image of its procedural remedy.
A substantive right is its remedy.
It is ironic that so often common sense and common law should come into direct
collision. It is doubly ironic that the majority should speak of avoiding mere appearances and sticking to realities … when the distinction the judgment is built upon is
pure legal fiction. We may have muddled through another case but the underlying
false premise remains. The dilemma is certain to come back.
The way to address this dilemma is, obviously, to cease subscribing to the false
premise. It is difficult to address this in the abstract. However, at least in cases in
which the fault line is potentially decisive, where it collides with justice and common
sense, since we are a court of human rights, we should opt for an autonomous meaning of “substantive due process”. Intellectual honesty demands no less.
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Limitation on access to court – State immunity
Al-Adsani v. the United Kingdom
Judgment of 21 November 2001 [Grand Chamber]
THE FACTS
The applicant, a dual British/Kuwaiti national, served as a pilot in the Kuwaiti Air
Force during the Gulf War and remained in Kuwait after the Iraqi invasion as a
member of the resistance movement. During that period, he came into possession of
sexual video tapes involving a Sheikh related to the Emir of Kuwait.
According to the applicant, the Sheikh, who held him responsible for the tapes
entering general circulation, gained entry to his house along with two others, beat
him and took him at gunpoint to the State Security Prison, where he was detained
for several days and repeatedly beaten by guards. He was later taken at gunpoint to
a palace where he was repeatedly held under water in a swimming pool before being
taken to a small room where the Sheikh set fire to mattresses soaked in petrol, as a
result of which the applicant sustained serious burns.
Initially, the applicant was treated in a Kuwaiti hospital, and on 17 May 1991 he
returned to England where he spent six weeks in hospital being treated for burns covering 25% of his total body surface area. He also suffered psychological damage and
has been diagnosed as suffering from a severe form of post-traumatic stress disorder,
aggravated by the fact that, once in England, he received threats warning him not to
take action or give publicity to his plight.
On 29 August 1992 the applicant instituted civil proceedings in England for compensation against the Sheikh and the State of Kuwait in respect of injury to his physical and mental health caused by torture in Kuwait in May 1991 and threats against
his life and well-being made after his return to the United Kingdom on 17 May 1991.
On 15 December 1992, he obtained a default judgment against the Sheikh.
The proceedings were re-issued after an amendment to include two named individuals as defendants. On 8 July 1993, a deputy High Court judge ex parte gave the
applicant leave to serve the proceedings on the individual defendants. This decision
was confirmed in chambers on 2 August 1993. He was not, however, granted leave to
serve the writ on the State of Kuwait.
On appeal, the Court of Appeal concluded that leave should be granted and the
writ was served, but on the application of the Kuwaiti Government the High Court
ordered that the proceedings be struck out on the ground that the Kuwaiti Government was entitled to state immunity. The applicant’s appeal was dismissed by the
Court of Appeal and leave to appeal to the House of Lords was refused.
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THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION
The applicant contended that the United Kingdom had failed to secure his right not
to be tortured, contrary to Article 3 of the Convention read in conjunction with Articles 1 and 13.
Article 3 provides:
“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

Article 1 provides:
“The High Contracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined in Section I of [the] Convention.”

Article 13 provides:
“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that
the violation has been committed by persons acting in an official capacity.”

The Court reiterates that the engagement undertaken by a Contracting State under
Article 1 of the Convention is confined to “securing” (“reconnaître” in the French
text) the listed rights and freedoms to persons within its own “jurisdiction” (see Soe
ring v. the United Kingdom, judgment of 7 July 1989, Series A no. 161, § 86).
Although Articles 1 and 3 taken together place a number of positive obligations
on States, designed to prevent and provide redress for torture and other ill-treatment,
the obligation applies only in relation to acts allegedly committed within the State’s
jurisdiction.
In Soering, cited above, the Court recognised that Article 3 has some, limited, extraterritorial application, to the extent that the decision by a Contracting State to expel an individual might engage the responsibility of that State under the Convention,
where substantial grounds had been shown for believing that the person concerned,
if expelled, faced a real risk of being subjected to torture or to inhuman or degrading
treatment or punishment in the receiving country.
In the judgment it was emphasised, however, that in so far as any liability under
the Convention might be incurred in such circumstances, it would be incurred by the
expelling Contracting State by reason of its having taken action which had as a direct
consequence the exposure of an individual to proscribed ill-treatment (op. cit., § 91).
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The applicant does not contend that the alleged torture took place within the jurisdiction of the United Kingdom or that the United Kingdom authorities had any
causal connection with its occurrence. In these circumstances, it cannot be said that
the High Contracting Party was under a duty to provide a civil remedy to the applicant in respect of torture allegedly carried out by the Kuwaiti authorities.
It follows that there has been no violation of Article 3 of the Convention in the
present case [unanimous].
II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
The applicant alleged that he was denied access to a court in the determination of his
claim against the State of Kuwait and that this constituted a violation of Article 6 § 1
of the Convention, which provides in its first sentence:
“In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law.”

A. Applicability of Article 6 § 1 of the Convention
The Court reiterates its constant case-law to the effect that Article 6 § 1 does not itself
guarantee any particular content for “civil rights and obligations“ in the substantive
law of the Contracting States. It extends only to contestations (disputes) over “civil
rights and obligations” which can be said, at least on arguable grounds, to be recognised under domestic law (see Z and Others v. the United Kingdom [GC], no. 29392/95,
§ 87, ECHR 2001-V, and the authorities cited therein).
Whether a person has an actionable domestic claim may depend not only on the
substantive content, properly speaking, of the relevant civil right as defined under
national law but also on the existence of procedural bars preventing or limiting the
possibilities of bringing potential claims to court. In the latter kind of case, Article 6
§ 1 may be applicable. Certainly the Convention enforcement bodies may not create
by way of interpretation of Article 6 § 1 a substantive civil right which has no legal
basis in the State concerned. However, it would not be consistent with the rule of law
in a democratic society or with the basic principle underlying Article 6 § 1 – namely
that civil claims must be capable of being submitted to a judge for adjudication – if,
for example, a State could, without restraint or control by the Convention enforcement bodies, remove from the jurisdiction of the courts a whole range of civil claims
or confer immunities from civil liability on large groups or categories of persons
(see Fayed v. the United Kingdom, judgment of 21 September 1994, § 65, Series A
no. 294-B).
The proceedings which the applicant intended to pursue were for damages for personal injury, a cause of action well known to English law. The grant of immunity is to
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be seen not as qualifying a substantive right but as a procedural bar on the national
courts’ power to determine the right. The Court is accordingly satisfied that there
existed a serious and genuine dispute over civil rights. It follows that Article 6 § 1 was
applicable to the proceedings in question.
B. Compliance with Article 6 § 1
Whether a person has an actionable domestic claim may depend not only on the substantive content of the right as defined under national law but also on the existence of
procedural bars. It would not be consistent with the rule of law or the basic principle
underlying Article 6(1) if a State could, without control by the Convention organs,
remove from the jurisdiction of the courts a whole range of civil claims or confer immunities on large groups or categories. In the present case, the proceedings which the
applicant intended to pursue concerned a recognised cause of action, namely damages for personal injury, and the grant of immunity did not qualify a substantive
right but constituted a procedural bar on the courts’ power to determine the right.
There thus existed a serious and genuine dispute over civil rights and Article 6 was
applicable.
The right of access to court may be subject to limitations, provided they do not
impair the very essence of the right. Furthermore, a limitation will not be compatible
with Article 6 § 1 if it does not pursue a legitimate aim and if there is no reasonable
relationship of proportionality between the means employed and the aim sought to
be achieved (see Waite and Kennedy v. Germany [GC], no. 26083/94, § 59, ECHR
1999-I).
The Court must first examine whether the limitation pursued a legitimate aim. It
notes in this connection that sovereign immunity is a concept of international law,
developed out of the principle par in parem non habet imperium, by virtue of which
one State shall not be subject to the jurisdiction of another State. The Court considers
that the grant of sovereign immunity to a State in civil proceedings pursues the legitimate aim of complying with international law to promote comity and good relations
between States through the respect of another State’s sovereignty.
The Court must next assess whether the restriction was proportionate to the aim
pursued. It reiterates that the Convention has to be interpreted in the light of the rules
set out in the Vienna Convention on the Law of Treaties of 23 May 1969, and that Article 31 § 3 (c) of that treaty indicates that account is to be taken of “any relevant rules
of international law applicable in the relations between the parties”. The Convention,
including Article 6, cannot be interpreted in a vacuum.
It follows that measures taken by a High Contracting Party which reflect generally
recognised rules of public international law on State immunity cannot in principle be
regarded as imposing a disproportionate restriction on the right of access to a court
as embodied in Article 6 § 1. Just as the right of access to a court is an inherent part
of the fair trial guarantee in that Article, so some restrictions on access must likewise
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be regarded as inherent, an example being those limitations generally accepted by the
community of nations as part of the doctrine of State immunity. In that respect, the
relevant United Kingdom statute complies with the 1972 Basle Convention.
Following the decision to uphold Kuwait’s claim to immunity, the domestic courts
were never required to examine evidence relating to the applicant’s allegations, which
have, therefore, never been proved. However, for the purposes of the present judgment, the Court accepts that the ill-treatment alleged by the applicant against Kuwait
in his pleadings in the domestic courts, namely, repeated beatings by prison guards
over a period of several days with the aim of extracting a confession, can properly
be categorised as torture within the meaning of Article 3 of the Convention (see Sel
mouni v. France [GC], no. 25803/94, ECHR 1999-V, and Aksoy v. Turkey, 18 December 1996, Reports 1996-VI).
Within the Convention system it has long been recognised that the right under
Article 3 not to be subjected to torture or to inhuman or degrading treatment or punishment enshrines one of the fundamental values of democratic society. It is an absolute right, permitting of no exception in any circumstances (see, for example, Aksoy,
cited above, § 62, and the cases cited therein). Of all the categories of ill-treatment
prohibited by Article 3, “torture” has a special stigma, attaching only to deliberate
inhuman treatment causing very serious and cruel suffering (ibid., § 63, and see also
the cases referred to above).
While the Court accepts that the prohibition of torture has achieved the status of a
peremptory norm in international law, it observes that the present case concerns not,
as in Furundzija and Pinochet, the criminal liability of an individual for alleged acts
of torture, but the immunity of a State in a civil suit for damages in respect of acts
of torture within the territory of that State. Notwithstanding the special character of
the prohibition of torture in international law, the Court is unable to discern in the
international instruments, judicial authorities or other materials before it any firm
basis for concluding that, as a matter of international law, a State no longer enjoys immunity from civil suit in the courts of another State where acts of torture are alleged.
The Court, while noting the growing recognition of the overriding importance
of the prohibition of torture, does not accordingly find it established that there is
yet acceptance in international law of the proposition that States are not entitled to
immunity in respect of civil claims for damages for alleged torture committed outside the forum State. Consequently, the United Kingdom statute was not inconsistent
with those limitations generally accepted by the community of nations as part of the
doctrine of State immunity and the application of its provisions could not be said to
have amounted to an unjustified restriction on the applicant’s access to court.
It follows that there has been no violation of Article 6 § 1 of the Convention in this
case [9 votes to 8].
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CONCURRING OPINION OF JUDGE ZUPANČIČ
I concur with the majority’s opinion in this case.
Here, I simply offer another example illustrating the appropriateness of the majority’s decision, namely a pertinent comparison deriving from a positive and recent
source of public international law.
Article 9 of the United Nations Convention against Torture7 provides as follows:
“States Parties shall afford one another the greatest measure of assistance in con
nection with criminal proceedings brought in respect of any of the offences referred to in Article 4 [Article 4 of CAT: “Each State Party shall ensure that all acts
of torture are offences under its criminal law. The same shall apply to an attempt
to commit torture and to an act by any person which constitutes complicity or
participation in torture. Each State Party shall make these offences punishable by
appropriate penalties which take into account their grave nature.”], including the
supply of all evidence at their disposal necessary for the proceedings.
State Parties shall carry out their obligations under paragraph 1 of this article in
conformity with any treaties on mutual judicial assistance that may exist between
them.” [Emphasis added]

There is a striking difference in CAT between the strict and compulsory provisions
concerning the enforcement of criminal law’s (substantive and procedural) proscription of torture as a criminal offence and the above rather muted provision of paragraph 1 of Article 9.
Another remarkable clause of CAT is Article 5 which provides:
“1. Each State Party shall take such measures as may be necessary to establish its
[criminal] jurisdiction over the offences referred to in Article 4 in the following
cases:
(a) When the offences are committed in any territory under its jurisdiction or on
board a ship or aircraft registered in that State;

7

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT), G.A. Res. 39/46 [Annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)],
entered into force 26 June 1987. To date (July 2002), 130 States have ratified the UN Convention. [Kuwait is a signatory to CAT (“With reservations [only] as to Article 20 and the provision of paragraph
1 from Article 30 of the Convention”) as of 8 March 1996, as is the United Kingdom, as of 15 March
1985; it ratified CAT on 8 December 1998. For other details see, for example, <www.un.org/Depts/
Treaty>. It is of concern that despite widespread acceptance of the prohibition of torture under international law, the Convention against Torture remains the least ratified of the six main UN human
rights treaties (as a point of comparison, the Convention on the Rights of the Child has been ratified
by 191 States). In international law, the prohibition of torture contained in CAT is considered ius
cogens, Al Adsani v. U.K., ECHR, judgment of 21 November 2001. The Owl of Minerva, p. 107.
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(b) When the alleged offender is a national of that State;
(c) When the victim is a national of that State if that State considers it appropriate.
[This is the criminal aspect of the situation in the present case. Clearly, CAT does
not require the State Party (here the United Kingdom) to establish even criminal
jurisdiction in such a case. It leaves it to its discretion. The compelling reasons
for discretionary exclusion of criminal jurisdiction apply a fortiori to the issue
of civil jurisdiction. Hence, the cited provision of Article 9 § 1, supra] [Emphasis
added]
2. Each State Party shall likewise take such measures as may be necessary to establish its [criminal] jurisdiction over such offences in cases where the alleged
offender is present in any territory under its jurisdiction and it does not extradite
him pursuant to Article 8 to any of the States mentioned in paragraph 1 of this
article.
3. This Convention does not exclude any criminal jurisdiction exercised in accordance with internal law.”

Evidently, the rationale for the apparent lack of severity of CAT concerning jurisdiction, criminal and civil, does not derive from the lofty principles that had most
certainly guided the drafters of CAT, otherwise a superb legal instrument. On the
contrary, this jurisdictional lack of severity – concerning the auxiliary extension of
civil jurisdiction over acts of torture – runs contrary to the fundamental objectives
of the Convention against Torture.
We may rest confident that the drafters of CAT did their utmost legally to eradicate
the disgrace of torture, that is, to make it prosecutable and litigable ubiquitously and
to the greatest possible extent. However, the drafters of CAT also felt constrained,
not by theories of sovereign immunity etc., but by practical considerations. I feel
constrained by exactly the same realistic considerations.
Ex factis jus oritur.
The rationale elucidated by Judge Pellonpää in his separate opinion, with which
I wholly concur, illustrates how true this is, especially about international law.
Given the hindering effect of these “facts“ which, incidentally, call for the continued significance of the long-established branch of law described as “private international law” or “conflict of laws” – nothing further needs to be said about the abovementioned realistic considerations.
CONCURRING OPINION OF JUDGE PELLONPÄÄ
JOINED BY JUDGE SIR NICHOLAS BRATZA
I fully agree with the majority’s reasoning, as well as with the “realistic considerations” put forward by Judge Zupančič in his concurring opinion. I would like to add
the following further considerations.
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There is much wisdom in the speech of Lord Justice Stuart-Smith who, on behalf
of the Court of Appeal, called for a “moment’s reflection” to consider the practical
consequences which would have followed from the acceptance of the applicant’s argument. Lord Justice Stuart-Smith continued:
“... The courts in the United Kingdom are open to all who seek their help, whether
they are British citizens or not. A vast number of people come to this country
each year seeking refuge and asylum, and many of these allege that they have
been tortured in the country whence they came. Some of these claims are no
doubt justified, others are more doubtful. Those who are presently charged with
the responsibility for deciding whether applicants are genuine refugees have a difficult enough task, but at least they know much of the background and surrounding circumstances against which the claim is made. The court would be in no
such position. The foreign States would be unlikely to submit to the jurisdiction
of the United Kingdom court, and in its absence the court would have no means
of testing the claim or making a just determination. ...”

Similar consequences could have ensued in other jurisdictions. The somewhat paradoxical result, had the minority’s view prevailed, could have been that precisely those
States which so far have been most liberal in accepting refugees and asylum-seekers,
would have had imposed upon them the additional burden of guaranteeing access
to a court for the determination of perhaps hundreds of refugees’ civil claims for
compensation for alleged torture. Even if the finding of a violation of Article 6 in this
case had not had a “chilling effect” on the readiness of the Contracting States to accept refugees – a consequence which I would not totally exclude – the question of the
effectiveness of the access in the circumstances outlined by Lord Justice Stuart-Smith
would inevitably have arisen.
It is established case-law that mere access to a court without the possibility of
having judgments executed is not sufficient under Article 6. In Hornsby v. Greece
(judgment of 19 March 1997, Reports of Judgments and Decisions 1997-II) the Court
stated that “the right to institute proceedings before courts in civil matters” is only
one aspect of the “right to a court” (§ 40). That right would, however,
“... be illusory if a Contracting State’s domestic legal system allowed a final, binding judicial decision to remain inoperative to the detriment of one party. It would
be inconceivable that Article 6 § 1 should describe in detail procedural guarantees afforded to litigants – proceedings that are fair, public and expeditious –
without protecting the implementation of judicial decisions; to construe Article 6
as being concerned exclusively with access to a court and the conduct of proceedings would be likely to lead to situations incompatible with the principle of the
rule of law which the Contracting States undertook to respect when they ratified
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the Convention ... Execution of a judgment given by any court must therefore be
regarded as an integral part of the ‘trial’ for the purposes of Article 6 ...” (ibid.).

The acceptance of the applicant’s argument concerning access to a court would thus
have required a possibility of having judgments – probably often default judgments
– delivered in torture cases executed against respondent States. This in turn would
raise the question whether the traditionally strong immunity of public property
from execution would also have had to be regarded as incompatible with Article 6.
It would seem that this indeed would have been the inevitable consequence of the
acceptance of the minority’s line. If immunity from jurisdiction were to be regarded
as incompatible with Article 6 because of the jus cogens nature of the prohibition of
torture, which prevails over all other international obligations not having that same
hierarchical status, it presumably would also have to prevail over rules concerning
immunity from execution. Consequently, the Contracting States would have had to
allow attachment and execution against public property of respondent States if the
effectiveness of access to a court could not otherwise be guaranteed.
The acceptance of the applicant’s argument indeed would have opened the door to
much more far-reaching consequences than did the amendment to the United States
Foreign Sovereign Immunities Act, which made it possible for United States nationals to raise damage claims based, inter alia, on torture against specifically designated
States. As appears from the plaintiff’s futile efforts of execution in Flatow v. the Islam
ic Republic of Iran [Flatow v. Islamic Republic of Iran (999 F. Supp. 1 (D.D.C. 1998));
Flatow v. the Islamic Republic of Iran and Others (76 F. Supp. 2d 16, 18 (D.D.C. 1999)).
See also 93 American Journal of International Law (AJIL)181 (1999)], this narrowly
limited statutory amendment did not affect the immunity of a foreign State’s public
property from attachment and execution, causing the District Court Judge Royce C.
Lamberth to characterise the plaintiff’s original judgment against Iran as an epitome
of the phrase “Pyrrhic victory” [76 F. Supp. 2d, Memorandum Opinion, p. 27].
Flatow led to a further amendment of the Foreign Sovereign Immunities Act with
the purpose of allowing United States victims of terrorism to attach and execute judgments against a foreign State’s diplomatic or consular properties. The amendment,
however, included a provision allowing the United States President to suspend its application [The amendment is contained in paragraph 117 of the Treasury and General
Government Appropriations Act of 1999, as contained in the Omnibus Consolidated
and Emergency Supplemental Appropriations Act of 1999, Pub. L. No. 105-277, 112
Stat. 2681 (1998). See 93 AJIL at p. 185]. On 21 October 1998 President Clinton exercised this power, reasoning as follows:
“If this section [of the Act] were to result in attachment and execution against
foreign embassy properties, it would encroach on my authority under the Constitution to ‘receive Ambassadors and other public Ministers’. Moreover, if applied to
foreign diplomatic or consular property, section 177 would place the United States
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in breach of its international treaty obligations. It would put at risk the protection
we enjoy at every embassy and consulate throughout the world by eroding the principle that diplomatic property must be protected regardless of bilateral relations.
Absent my authority to waive section 177’s attachment provision, it would also effectively eliminate use of blocked assets of terrorist States in the national security
interests of the United States, including denying an important source of leverage.
In addition, section 177 could seriously affect our ability to enter into global claims
settlements that are fair to all United States claimants and could result in United
States taxpayer liability in the event of a contrary claims tribunal judgment. To the
extent possible, I shall construe section 177 in a manner consistent with my constitutional authority and with United States international legal obligations, and for
the above reasons, I have exercised the waiver authority in the national security
interest of the United States.” [Statement on Signing the Omnibus Consolidated
and Emergency Supplemental Appropriations Act, 1999, 34 Weekly Comp. Pres.
Doc. 2108, 2133 (October 23, 1998), as quoted in 93 AJIL, pp. 185-86]

A holding that immunity is incompatible with Article 6 of the Convention because
of the jus cogens nature of the prohibition of torture would have made it difficult to
take into account any considerations of this kind. In other words, in order not to
contradict itself the Court would have been forced to hold that the prohibition of
torture must also prevail over immunity of a foreign State’s public property, such
as bank accounts intended for public purposes, real estate used for a foreign State’s
cultural institutes and other establishments abroad (including even, it would appear,
embassy buildings), etc., since it has not been suggested that immunity of such public
property from execution belongs to the corps of jus cogens. Although giving absolute
priority to the prohibition of torture may at first light seem very “progressive”, a more
careful consideration tends to confirm that such a step would also run the risk of
proving a sort of “Pyrrhic victory”. International cooperation, including cooperation
with a view to eradicating the vice of torture, presupposes the continuing existence
of certain elements of a basic framework for the conduct of international relations.
Principles concerning State immunity belong to that regulatory framework, and I
believe it is more conducive to orderly international cooperation to leave this framework intact than to follow another course.
In my view this case leaves us with at least two important lessons. First, although
consequences should not alone determine the interpretation of a given rule, one
should never totally lose sight of the consequences of a particular interpretation one
is about to adopt. Secondly, when having to touch upon central questions of general
international law, this Court should be very cautious before taking upon itself the
role of a forerunner [That previous international practice does not support the conclusion that the erga omnes or jus cogens nature of the prohibition of torture has the
consequence of obliging States to make their civil courts available for the victims
of such violations is convincingly demonstrated by a study conducted by a group of
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distinguished international lawyers under the auspices of the British Branch of the
International Law Association – see [2001] E.H.R.L.R. 129, particularly pp. 138 and
151]. I started this opinion by quoting Lord Justice Stuart-Smith. I end it by quoting another eminent jurist, Sir Robert Jennings, who some years ago expressed concern about “the tendency of particular tribunals to regard themselves as different,
as separate little empires which must as far as possible be augmented” [Sir Robert
Jennings, “The Proliferation of Adjudicatory Bodies: Dangers and Possible Answers”
in Implications of the Proliferation of International Adjudicatory Bodies for Dispute
Resolution, Asil Bulletin: Educational Resources on International Law, Number 9,
November 1995, 2 at p. 6]. I believe that in this case the Court has avoided the kind of
development of which Sir Robert warned.
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“Public hearing” – victim status
Guisset v. France
Judgment of 26 September 2000 [First Section]
THE FACTS
Two loans binding on the French State were contracted in June 1980 and May 1981
in order to finance the construction of a large development including a school and
a cultural centre in Abu Dhabi. The loans were signed by the applicant both in his
capacity as Ambassador to the United Arab Emirates and on behalf of the French
Embassy. However, he omitted to request prior authority to sign as he was statutorily
required to do under public accounting regulations. That irregularity was discovered
by the Audit Court on a routine check.
In a decision of 15 February 1984, which was not notified to the applicant, the Audit Court brought him before the Disciplinary Offences (Budget and Finance) Court.
After 3 July 1986, the applicant, though continuing to receive his basic salary, was not
given any postings or promotion. He was informed on 10 June 1987 that an investigation was pending into his affairs. On 17 April 1989 the Disciplinary Offences (Budget
and Finance) Court ordered the applicant to pay a fine of 2,000 French francs for contravening the regulations governing the allocation of State revenue. On 4 December
1989, the applicant lodged an appeal with the Conseil d.État, which on 29 December
1993 overturned the judgment of the Disciplinary Offences (Budget and Finance)
Court for lack of reasoning and remitted the case to that court.
The decision of the Conseil d’État was forwarded to the Disciplinary Offences
(Budget and Finance) Court on 24 January 1994 but it was not until 4 January 1995
that the President of the latter court informed the applicant that he could consult the
case file. The Disciplinary Offences (Budget and Finance) Court delivered its judgment on 12 April 1995. It rejected the applicant’s argument that there had been a
violation of Article 6 § 18 of the Convention, holding that the fines imposed by it
under the Law of 1948 providing for penalties for mismanagement of State assets
and establishing the Disciplinary Offences (Budget and Finance) Court did not come
within the scope of Article 6(1).

8

“In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a ... hearing within a reasonable time by [a] ... tribunal established by law. Judgment
shall be pronounced publicly but the press and public may be excluded from all or part of the trial
in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would prejudice the
interests of justice.”
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On the merits, it held that although the applicant had infringed the rules governing the allocation of State revenue and was on that account liable to the statutory
financial penalties, the circumstances of the case taken as a whole, notably, the urgency of the situation and the applicant’s beneficial action in the face of the inertia
of the central authorities meant that he should escape a fine and be acquitted of the
charge. Despite that final acquittal, the applicant was not offered any further posting and was compulsorily retired in February 1997 with the rank and grade he had
achieved in 1978. The applicant complained of the hearings before the Disciplinary
Offences (Budget and Finance) Court not being held in public and of the unreasonable length of the proceedings against him.
THE LAW
The Government noted that, under the case-law of the Convention institutions, applicants who have not been found guilty in the impugned proceedings or whose convictions have been set aside cannot claim to be victims of a violation of the Convention
within the meaning of Article 34, irrespective of the reasons for their being exonerated (see the Adolf v. Austria judgment of 26 March 1982, §§ 35-41, Series A no. 49).
In the instant case, the Government argued that the applicant could not complain
about the first set of proceedings that had ended with a fine of FRF 2,000 being imposed on him by the Disciplinary Offences (Budget and Finance) Court, since the
judgment concerned of 3 October 1989 had been reversed by the Conseil d’Etat on
29 December 1993 for want of sufficient reasoning. The breach of the principle that
hearings should be held in public had thus been remedied de facto by the Conseil
d’Etat and the applicant therefore had no standing to complain to the Court under
that head.
As regards the second set of proceedings before the Disciplinary Offences (Budget
and Finance) Court, the Government observed that the applicant had been acquitted
on 12 April 1995.
In that connection, the Government pointed out that although the Disciplinary
Offences (Budget and Finance) Court had found that the applicant had “infringed the
Rules governing State Income and Expenditure and was liable to the penalties laid
down by section 5 of the Law of 25 September 1948, as amended”, that finding that
the legislation had been contravened did not amount to a finding of guilt, as under
domestic law an acquittal constituted, by definition, total exoneration from guilt.
The applicant rejected that argument. He considered that on the contrary, despite
his acquittal, he had been found guilty by the Disciplinary Offences (Budget and Finance) Court, as it had expressly held that he had committed the offence. He argued
that evidence of that was provided by the fact that he had received no further promotion or posting before his retirement. In that connection, he considered that because
the proceedings had been held in secret, without a public hearing, the idea that he
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was guilty had gained currency with his employers, as was shown by the fact that his
career prospects had been so severely damaged.
The Court reiterates that the Convention institutions have ruled that applicants
will only cease to have standing as victims within the meaning of Article 34 of the
Convention if the national authorities have acknowledged the alleged violations either expressly or in substance and then afforded redress (see the Eckle v. Germany
judgment of 15 July 1982, § 66, Series A no. 51).
It is possible for there to be a violation of the Convention even if there has been no
damage (see the Adolf judgment cited above, § 37).
The Court notes that in the instant case, despite acquitting the applicant, the judgment of the Disciplinary Offences (Budget and Finance) Court of 12 April 1995 expressly stated in its reasoning that the applicant had “infringed the Rules governing
State Income and Expenditure and [was] liable to the penalties laid down by section 5
of the Law of 25 September 1948, as amended”. The Court points out in that connection that the reasoning in a decision forms a whole with and cannot be dissociated
from the operative provisions (see the Adolf judgment cited above, § 39).
Thus, the applicant was considered guilty and liable to the imposition of a fine.
Furthermore, the Disciplinary Offences (Budget and Finance) Court expressly dismissed his complaints under the Convention. Accordingly, the fact that he was ultimately exonerated from the penalty to which he was liable cannot, in the particular
circumstances in which the offence was committed, be regarded as a remedy for the
alleged violation.
Consequently, having regard to both the reasoning in and the operative provisions
of the judgment of the Disciplinary Offences (Budget and Finance) Court of 12 April
1995, the Court concludes [by 6 votes to 1] that the applicant has not ceased to be a
“victim” within the meaning of Article 34 of the Convention.
The Court must therefore assess whether in the present case the applicant was
entitled by Article 6 § 1 of the Convention to a hearing in public.
In that connection, the Court reiterates that the holding of court hearings in public constitutes a fundamental principle enshrined in paragraph 1 of Article 6. This
public character protects litigants against the administration of justice in secret with
no public scrutiny; it is also one of the means whereby confidence in the courts can
be maintained. By rendering the administration of justice transparent, publicity contributes to the achievement of the aim of Article 6 § 1, namely a fair trial, the guarantee of which is one of the fundamental principles of any democratic society, within
the meaning of the Convention (see, among other authorities, the Szücs v. Austria
judgment of 24 November 1997, § 42, Reports of Judgments and Decisions 1997-VII;
and the Diennet v. France judgment of 26 September 1995, § 33, Series A no. 325-A).
The Court also notes that the principle that hearings should be held in public may
be subject to qualifications, particularly to protect the parties’ private lives or in the
interests of justice, as provided for in Article 6 of the Convention (see the the Diennet
judgment cited above, § 33, in fine).
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In the instant case, the Court notes, firstly, that apart from the allegation – unfounded in the present case – that the applicant did not have standing as a victim, the
Government did not rely on any ground from among those set out in Article 6 § 1 for
justifying the applicant’s trial in private without a public hearing by the Disciplinary
Offences (Budget and Finance) Court (see, mutatis mutandis, the Diennet judgment
cited above, § 38) and, secondly, that the applicant had expressly requested a public
hearing.
The Court also notes that the right to a public hearing is no longer contested by the
Government, who refer to a judgment delivered on 30 October 1998 (in the Lorenzi
case) by the Conseil d’Etat, which held:
“... When trying a case concerning acts for which the fines laid down by the
aforementioned Law of 25 September 1948 may be imposed, the Disciplinary Offences (Budget and Finance) Court must be considered as determining ‘criminal
charges’ within the meaning of the aforementioned provisions of the ... Convention for the Protection of Human Rights and Fundamental Freedoms and must
accordingly hold a public hearing, the aforementioned provisions of the Financial
Judicature Code or of section 23 of the Law of 25 September 1948 being no obstacle thereto.”

Consequently, the Court concludes that, by failing to hold a hearing in public, the
Disciplinary Offences (Budget and Finance) Court denied the applicant a fair hearing, within the meaning of Article 6 § 1 of the Convention. Consequently, there has
been a violation of that provision [6 votes to 1].
[Editors’ note: the Court, which also held unanimously that there had been a violation of Article 6 § 1 on account of the length of the proceedings, awarded the applicant 100,000 French francs in respect of non-pecuniary damage.]
PARTLY DISSENTING OPINION OF JUDGE ZUPANČIČ
In this case, I voted against the violation in so far as the question of procedural violation concerning the absence of public access to the hearing was concerned.
The leading case concerning the admissibility of an application relating to a procedural violation – in a case in which the applicant has been acquitted – is X v. Austria
(application no. 5575/72, Commission decision of 8 July 1974, Decisions and Reports
1, p. 44).
In X v. Austria the applicant had been charged with several crimes committed in a
concentration camp under the Nazi regime. Many witnesses for the prosecution were
heard abroad during the preliminary judicial investigations, in the absence of both
the applicant and his counsel. Most of these witnesses were not present at the hearing. At the end of the trial, the accused was acquitted.

122

Owlets of Minerva.indd 122

26-10-2011 9:50:36

The Owlets Of Minerva
Clearly, the procedural violation in X v. Austria was much more serious compared
to the situation in the case we decided today. The applicant in X v. Austria had been
denied the chance to cross-examine, or to have cross-examined, witnesses against
him. This procedural right9 is fundamental in any modern criminal procedure; it
concerns a most fundamental truth-finding device at the disposal of the defendant.
The ratio legis of this evidentiary right to examine and cross-examine the witnesses
derives from the truth-finding function of criminal procedure of which the conviction or acquittal is a final result. In this sense, this privilege is substantive rather than
procedural.10

In The Owl of Minerva, the question of procedural rights not being merely ancillary has been dealt
with in detail: “The origin of the problem of access to court seems to lie in the far too rigid distinction between the ‘substantive rights’ on the one hand and the procedural rights on the other.” (pp.
400) “Unfortunately, the procedural rights are often seen as purely ancillary, i.e. merely an instrument for the implementation of the substantive rights. In terms of comparative law, the access to
court doctrine seems to be similar to the constitutional due process doctrine. In constitutional law,
due process is (1) limited to fair decision-making process, where the individuals are (2) entitled to a
fair procedure (hearing) before being deprived of a life, liberty or property interest. The procedural
rights are contingent upon the legitimacy of the claim of entitlement or liberty interest.” (p. 410). “To
say that a procedural right exists independently simply means that it is seen as a substantive right
of a person suspected or accused of a crime. This substantive aspect of criminal procedure – in this
context criminal procedure could be seen as the Magna Carta of people suspected or accused of having committed a crime – exists not only independently but in clear opposition to the goals implicit in
the substantive criminal law. If criminal procedure were totally procedural, i.e. ancillary to the goals
of substantive criminal law, the finding of who is guilty and who is innocent would be the only goal
of criminal procedure. It is clear that the substantive rights of suspects and defendants conflict with
the goal of truth finding. Since a right or a sanction cannot really be procedural because the adjective
‘procedural’ implies that a legal institution does not have an independent existence and that it serves
a goal defined outside that particular institution, to say that a procedural right must have an independent existence is really a contradiction in terms. Instead, we should be talking about substantive
rights that a defendant has in the context of criminal investigation, prosecution and adjudication.
But since we are talking about procedural sanctioning, it is perhaps not too inappropriate to also call
them procedural rights.” See The Owl of Minerva p. 114.
10 “If the integrity of adjudication is to remain intact, if adjudication is to remain impartial, procedural
rights must have an independent existence. A procedural right can be seen from two basic points of
view. First, it can be seen as a subjective right granted to the defendant in spite of the truth-finding
interests of the criminal process. From this point of view, a procedural right is a political concession
that runs against the basic purpose of crime repression. Insofar as these rights are derived directly
from the Constitution, i.e. from a non-procedural source, this perspective seems to be valid.
However, second, the privilege against self-incrimination, the right to counsel, the right to be
protected against warrant-less searches and seizures, the right against double jeopardy, and so on,
also can be seen as logical structural requirements without which a rational process of impartial
adjudication is not possible. This less subjective perspective gives procedural rights an independent
existence because it shows that the rights of the defendant exist not only to protect the defendant,
but also because impartial adjudication is impossible in view of self-incrimination, the absence of
counsel, as well as the use of force by the state to make the defendant an unwilling source of evidence
against himself. Insofar as this is true, the procedural rights of a defendant are not concessional
aberrations from the basic truth-finding function of criminal procedure: they are inevitable logical
deductions from the basic requirement that adjudication be impartial. Or in constitutional terms,
one can say that criminal procedure is not totally ancillary to the goals of the substantive criminal
9
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In the present case, however, the defendant was denied a right which is not even
a procedural right of the defendant. The reason for the principle according to which
all criminal trials must be public does not reside in the defendant’s particular procedural interest, but in the abstract public interest. It is primarily in the public interest
that all criminal trials be conducted in public, that is, to enable the general control
of the public over the workings of the criminal courts. Obviously, in many cases this
will also be in the interest of the defendant in so far as the public control contributes
to maintaining the principled and regular nature of the criminal trial. I find it difficult to believe, specifically, that this was the applicant’s problem in this particular
procedure.
Thus, it is not at all clear that Mr Guisset actually suffered an injury due to the fact
that his trial was not conducted in public. The burden to show this specifically would
have been on him. True, his reputation in the diplomatic circles could have been
affected – positively or negatively – if there were public access to his trial. This alleged interest concerning the defendant’s professional reputation is, however, wholly
outside the scope of the specific guarantees of criminal procedure which target only
acquittal or conviction, in other words, it is not what is contemplated by Article 6 of
the Convention.
If we were to consider such broad interests as protected by the Convention, the
right to a public trial would open a whole new horizon in the area of human rights
going far beyond the context of criminal procedure.
Anyway, Mr Guisset did not, in my opinion, show that he had suffered any specific injury from the fact that his trial was not held in public. Article 41 speaks of an
“injured party”; in terms of so-called systematic interoperation this has implications
not only for the question of “just satisfaction“ but also for the issue of standing (legiti
matio ad causam activa).11 In terms of constitutional justiciability doctrine the case,
in other words, is moot.
It is difficult, therefore, to maintain that Mr Guisset was in any specific sense a
“victim” of the procedural violation consisting in the denial of public access to this
quasi-criminal trial.
Mr Guisset was in the end acquitted of any wrongdoing just as the applicant in the
case cited above. However, precisely to the extent that the procedural violation in the
Austrian case was incomparably more serious, it a fortiori follows, that Mr Guisset
ought not to have been considered a victim in the present case.

law (truth finding) but exists rather as an independent barrier that inhibits the direct imposition of
the state’s power over the defendant.” See The Owl of Minerva, p. 114.
11 See, for example, the following judgments: De Wilde, Ooms and Versyp v. Belgium, 10 March 1972,
§ 23, Series A no. 14; Artico v. Italy, 13 May 1980, § 35, Series A no. 37; and Johnston and Others v.
Ireland, 18 December, 1986, § 42, Series A no. 112.
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Public Hearing
García Hernández c. Espagne
Judgment of 16 November 2010 [Third Section]
EN FAIT
I. LES CIRCONSTANCES DE L’ESPÈCE
2. La requérante est née en 1953 et réside à Casillas.
3. Une procédure pénale fut entamée à l’encontre de la requérante, médecin aux
urgences au moment des faits litigieux, pour un délit présumé de lésions par négligence sur un patient, dans la mesure où elle ne lui aurait pas administré la dose d’antibiotique requise au vu des symptômes qu’il présentait.
4. Par un jugement contradictoire rendu le 27 septembre 2004 après la tenue d’une
audience publique, le juge pénal no 3 de Murcie acquitta la requérante. Il fonda son
jugement sur la base des témoignages de plusieurs médecins au cours de l’audience
publique, dont celui de S.H., qui permirent de conclure à l’existence d’un doute raisonnable. En effet, il n’avait pas été établi que la praxis de la requérante avait occasionné les lésions litigieuses. En particulier, le juge fit référence à la présence d’une
blessure déjà existante chez le patient et qui avait été ignoré par la requérante. Il signala que celle-ci était à peine perceptible, sa non-prise en compte par la requérante
lors de l’examen du patient ne pouvant, par conséquent, être qualifiée de négligence.
En tout état de cause, le juge considéra qu’il n’était pas suffisamment avéré qu’un traitement médical différent de celui effectivement administré au patient aurait empêché
les conséquences qui en résultèrent, à savoir l’amputation de deux doigts de la main.
5. Le patient concerné fit appel. Par un arrêt rendu le 27 décembre 2004 sans la
tenue d’une audience publique, l’Audiencia Provincial de Murcie accepta le recours
et condamna la requérante pour une contravention de coups et blessures commise
par négligence au paiement d’une amende et d’une indemnité de plus de 60 000 €
(soixante mille euros) à la victime ainsi qu’au paiement des frais encourus lors du
procès.
6. L’Audiencia infirma la décision du juge a quo concluant à l’absence de délit et
estima que le récit des faits du jugement attaqué était suffisant pour conclure à l’existence d’un comportement négligent de la part de la requérante et par conséquent à sa
responsabilité. En particulier, l’Audiencia rappela que le patient avait déjà un dossier
médical dans cet hôpital, que la requérante aurait pu consulter pour lui administrer
le traitement approprié. En outre, l’équipement médical du centre permettait l’identification des symptômes du patient. Les lésions ne pouvaient donc être dues qu’à une
mauvaise pratique de la requérante, à savoir un examen non exhaustif du malade.
7. Invoquant l’article 24 (droit à un procès équitable) de la Constitution, la requérante forma un recours d’amparo auprès du Tribunal constitutionnel. Par une
décision notifiée le 26 septembre 2006, la haute juridiction rejeta le recours comme
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étant dépourvu de contenu constitutionnel. Premièrement, elle constata que l’arrêt
de l’Audiencia Provincial ne pouvait être qualifié d’arbitraire, la révocation du jugement de première instance ayant été suffisamment motivée. En effet, l’Audiencia avait
exposé quelles étaient les raisons qui l’avaient mené à sa conclusion.
8. Le Tribunal constitutionnel rappela ensuite que la nature de l’Audiencia Pro
vincial était celle d’un tribunal possédant pleine juridiction, ce qui lui permettait
d’effectuer une nouvelle appréciation des moyens de preuve administrés devant la
première instance. Pour ce faire les garanties de l’article 24 § 2 devaient être respectées, à savoir la publicité, l’immédiateté et la contradiction et cita à cet égard l’arrêt
167/2002. La haute juridiction constata qu’en l’espèce, l’Audiencia avait conclu à la
condamnation de la requérante sans modifier les faits déclarés prouvés en première
instance et qu’elle ne s’était pas fondée sur une nouvelle appréciation des preuves
administrées devant le juge a quo, mais sur une différente appréciation juridique des
faits. En conséquence, l’audience publique n’était pas nécessaire.
9. Finalement, la haute juridiction rejeta le grief de la requérante tiré du manque
d’administration de tous les moyens de preuve sollicités, au motif que le droit reconnu à l’article 24 n’était pas illimité et nota qu’en l’espèce les juridictions a quo avaient
suffisamment motivé le rejet de certaines preuves, le Tribunal constitutionnel n’étant
pas compétent pour se substituer à leur appréciation. En tout état de cause, la requérante n’avait pas démontré de quelle façon l’irrecevabilité de ces preuves avait porté
atteinte à son droit à un procès équitable.
II. LE DROIT INTERNE PERTINENT
10. Constitution
Article 24
« 1. Toute personne a le droit d’obtenir la protection effective des juges et des tribunaux pour exercer ses droits et ses intérêts légitimes, sans qu’en aucun cas elle
ne soit mise dans l’impossibilité de se défendre.
2. De même, toute personne a droit à un juge de droit commun déterminé préalablement par la loi, à se défendre et à se faire assister par un avocat, à être informée
de l’accusation portée contre elle, à avoir un procès public sans délais indus et
dans le respect de toutes les garanties, à utiliser les moyens de preuve pertinents
pour sa défense, à ne pas s’incriminer soi-même, à ne pas s’avouer coupable et à
être présumée innocente (...) ».
11. Code de procédure pénale (en vigueur à l’époque des faits)
Article 790 § 3
« Dans le mémoire de dépôt [de l’appel], le requérant pourra demander l’administration des moyens de preuve qu’il ne put proposer devant la première instance ;
de ceux qui furent rejetés sans motivation, à condition que [le requérant] ait formulé des objections auparavant ; et de ceux déclarés recevables mais qui ne furent
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pas administrés pour des raisons non imputables au requérant ».
12. Code de procédure pénale (actuellement en vigueur)
Article 791 § 1
« Si les mémoires de dépôt [de l’appel] ou d’allégations contiennent une proposition de preuve ou demandent la reproduction d’un enregistrement, le tribunal décidera la recevabilité de la demande dans un délai de trois jours et, le cas
échéant, demandera au greffier de fixer une date pour l’audience publique. Il sera
également possible de tenir une audience lorsque, d’office où à la demande d’une
partie, le tribunal la considère nécessaire pour l’établissement d’une conviction
fondée ».

EN DROIT
I.	SUR LA VIOLATION ALLÉGUÉE DE L’ARTICLE 6 §§ 1 ET 3 b) ET d) DE LA
CONVENTION
13. La requérante allègue que l’absence d’audience publique lors du procès devant
l’Audiencia Provincial de Murcie a porté atteinte à son droit à un procès équitable.
Elle invoque l’article 6 §§ 1 et 3 b) et d) de la Convention, dont les parties pertinentes
disposent comme suit :
« 1. Toute personne a droit à ce que sa cause soit entendue équitablement (...) par
un tribunal (...) qui décidera (du bien-fondé de toute accusation en matière pénale
dirigée contre elle. (...)
(...)
3. Tout accusé a droit notamment à :
(...)
b) disposer du temps et des facilités nécessaires à la préparation de sa défense ;
(...)
d) interroger ou faire interroger les témoins à charge et obtenir la convocation et
l’interrogation des témoins à décharge dans les mêmes conditions que les témoins
à charge ;

14. Le Gouvernement s’oppose à cette thèse.
A. Sur la recevabilité
15. La Cour constate que ce grief n’est pas manifestement mal fondé au sens de l’article 35 § 3 de la Convention. La Cour relève par ailleurs qu’il ne se heurte à aucun
autre motif d’irrecevabilité. Il convient donc de le déclarer recevable.
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B. Sur le fond
1. Thèses des parties
a) Le Gouvernement
16. Le Gouvernement tient à signaler d’emblée que le Tribunal constitutionnel a
repris la jurisprudence de la Cour de Strasbourg dans son arrêt 167/2002, du 18 septembre 2002, le premier d’une série de décisions qui ont permis d’établir des principes de base sur la nécessité d’une audience publique en appel.
17. Le Gouvernement estime qu’en l’espèce, l’Audiencia Provincial s’est exclusivement fondée sur des éléments de preuve documentaires présents dans le dossier et
s’est limitée, sur la base de ces éléments, à accepter les faits déclarés prouvés par le
juge pénal et à en modifier l’appréciation juridique.
18. Pour conclure, le Gouvernement estime que la présente affaire est similaire
à l’arrêt Bazo González c. Espagne (no 30643/04, du 16 décembre 2008), et propose
de parvenir à la même conclusion, à savoir la non-violation du droit à un procès
équitable.
b) La requérante
19. De son côté, la requérante considère que l’Audiencia Provincial a effectivement
procédé à une nouvelle appréciation des faits déclarés prouvés en première instance.
Dans la mesure où cette nouvelle appréciation a été effectuée sans la tenue d’une
audience publique et, sans l’administration de nouvelles preuves, le droit à bénéficier
d’un procès équitable a été enfreint.
2. Appréciation de la Cour
20. La Cour rappelle d’emblée que les exigences du paragraphe 3 de l’article 6 s’analysent en des aspects particuliers du droit à un procès équitable garanti par le paragraphe 1 (Van Geyseghem c. Belgique [GC], no 26103/95, § 27, 21 janvier 1999, Recueil
des arrêts et décisions 1999-I). Il convient donc d’examiner les griefs du requérant
sous l’angle du paragraphe 3 combiné avec les principes inhérents au paragraphe 1.
21. A cet égard, la Cour rappelle que les modalités d’application de l’article 6 de la
Convention aux procédures d’appel dépendent des caractéristiques de la procédure
dont il s’agit ; il convient de tenir compte de l’ensemble de la procédure interne et
du rôle dévolu à la juridiction d’appel dans l’ordre juridique national. Lorsqu’une
audience publique a eu lieu en première instance, l’absence de débats publics en appel
peut se justifier par les particularités de la procédure en question, eu égard à la nature
du système d’appel interne, à l’étendue des pouvoirs de la juridiction d’appel, à la manière dont les intérêts du requérant ont réellement été exposés et protégés devant elle,
et notamment à la nature des questions qu’elle avait à trancher (Botten c. Norvège,
19 février 1996, § 39, Recueil des arrêts et décisions 1996-I). Ainsi, devant une cour
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d’appel jouissant de la plénitude de juridiction, l’article 6 ne garantit pas nécessairement le droit à une audience publique ni, si une telle audience a lieu, celui d’assister
en personne aux débats (voir, mutatis mutandis, Golubev c. Russie, déc., no 26260/02,
9 novembre 2006, et Fejde c. Suède, 29 octobre 1991, § 33, série A no 212-C).
22. En revanche, la Cour a déclaré que, lorsqu’une instance d’appel est amenée à
connaître d’une affaire en fait et en droit et à étudier dans son ensemble la question
de la culpabilité ou de l’innocence, elle ne peut, pour des motifs d’équité du procès,
décider de ces questions sans appréciation directe des moyens de preuve présentés
en personne par l’accusé qui soutient qu’il n’a pas commis l’acte, considéré comme
une infraction pénale (Dondarini c. Saint-Marin, no 50545/99, 6 juillet 2004, § 27,
Ekbatani c. Suède, 26 mai 1988, § 32, série A no 134, et Constantinescu c. Roumanie,
27 juin 2000, § 55).
23. En l’espèce, la Cour observe d’emblée qu’il n’est pas contesté que la requérante,
qui fut acquittée en première instance, a été condamnée par l’Audiencia Provincial de
Murcie sans avoir été entendue en personne.
24. Dès lors, afin de déterminer s’il y a eu violation de l’article 6 de la Convention,
il échoit d’examiner le rôle de l’Audiencia et la nature des questions dont elle avait à
connaître. A cet égard, la Cour signale que la problématique juridique de la présente
affaire, propre à la procédure pénale espagnole, est identique à celle examinée dans
les arrêts Bazo González c. Espagne, précité, où la Cour conclut à la non-violation de
cette disposition et Igual Coll c. Espagne, no 37496/04, du 10 mars 2009 dans laquelle,
à la lumière des circonstances de l’espèce, elle constata une atteinte au droit du requérant à un procès équitable du fait de l’absence d’audience publique devant la juridiction d’appel. Il convient dès lors de garder à l’esprit le raisonnement développé par la
Cour dans ces deux arrêts.
25. Dans les affaires susmentionnées, la Cour statua qu’une audience s’avérait
nécessaire lorsque la juridiction d’appel « effectue une nouvelle appréciation des faits
estimés prouvés en première instance et les reconsidère », se situant ainsi au delà des
considérations strictement de droit. Dans de tels cas, une audience s’imposait avant
de parvenir à un jugement sur la culpabilité du requérant (voir l’arrêt Igual Coll précité, § 36).
26. En somme, il incombera essentiellement de décider, à la lumière des circonstances particulières de chaque cas d’espèce, si la juridiction chargée de se prononcer
sur l’appel a procédé à une nouvelle appréciation des éléments de fait (voir également
Spînu c. Roumanie, arrêt du 29 avril 2008, § 55).
27. En l’espèce le juge pénal no 3 de Murcie a statué sur la base de plusieurs éléments probatoires, à savoir, des rapports d’expertise ainsi que la déposition de l’accusée et des témoins, dont celle du docteur S.H. Après la tenue d’une audience publique,
au cours de laquelle il a pu se fonder sa propre conviction, le juge conclut à l’absence
de négligence de la part de la requérante.
28. De son côté, l’Audiencia Provincial de Murcie avait la possibilité, en tant
qu’instance de recours, de rendre un nouveau jugement sur le fond, ce qu’elle a fait le
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27 décembre 2004. Elle pouvait décider soit de confirmer l’acquittement de la requérante soit de la déclarer coupable, après s’être livrée à une appréciation de la question
de la culpabilité ou de l’innocence de l’intéressé.
29. L’Audiencia infirma le jugement entrepris et estima, sans entendre personnellement ni la requérante ni les témoins qui avaient déposé devant le juge pénal, que
le poste occupé par la requérante exigeait une diligence accrue, supérieure à celle
dont elle avait fait preuve vis-à-vis du patient concerné. En particulier, elle considéra
que la requérante n’avait pas effectué un examen suffisamment exhaustif du malade.
De l’avis de l’Audiencia, cette mauvaise praxis serait la responsable incontestable des
séquelles sur la santé du patient. Ces éléments seraient ainsi suffisants pour la juger
coupable des faits qui lui étaient reprochés.
30. Force est de constater, qu’à la différence de l’affaire Bazo González précitée, en
l’espèce l’Audiencia Provincial ne s’est pas limitée à une nouvelle appréciation d’éléments de nature purement de droit, mais s’est prononcée sur une question de fait, à
savoir la mauvaise pratique de la requérante et l’origine des séquelles chez le patient,
modifiant ainsi les faits déclarés prouvés par le juge de première instance. Aux yeux
de la Cour, un tel examen implique, de par ses caractéristiques, une prise de position
sur des faits décisifs pour la détermination de la culpabilité de la requérante (voir
l’arrêt Igual Coll précité, § 35).
31. Les questions traitées étant essentiellement de nature factuelle, la Cour estime
que la condamnation de la requérante en appel par l’Audiencia Provincial après un
changement dans l’appréciation des éléments tels que le comportement de la requérante, sans que celle-ci ait eu l’occasion d’être entendue personnellement et de les
contester moyennant un examen contradictoire au cours d’une audience publique,
n’est pas conforme avec les exigences d’un procès équitable tel que garanti par l’article
6 § 1 de la Convention.
32. Ces éléments suffisent à la Cour pour conclure en l’espèce que l’étendue de
l’examen effectué par l’Audiencia rendait nécessaire une audience publique devant
la juridiction d’appel. Partant, il y a eu violation de l’article 6 § 1 de la Convention.
33. Eu égard à la conclusion à laquelle elle est parvenue sous l’angle de l’article
6 § 1 de la Convention, la Cour est d’avis qu’aucune question distincte ne se pose à
l’égard de l’article 6 § 3.
II.	SUR LA VIOLATION ALLÉGUÉE DE L’ARTICLE 13 DE LA CONVENTION
34. Invoquant l’article 13 de la Convention, la requérante soulève deux griefs. D’une
part, elle conteste la nouvelle appréciation des preuves effectuée par le tribunal d’appel sans sa présence. D’autre part, la requérante estime que le recours d’amparo ne
possède pas l’effectivité exigée par la Convention.
La disposition invoquée prévoit :
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« Toute personne dont les droits et libertés reconnus dans la (...) Convention ont
été violés, a droit à l’octroi d’un recours effectif devant une instance nationale,
alors même que la violation aurait été commise par des personnes agissant dans
l’exercice de leurs fonctions officielles. »

35. Le Gouvernement s’oppose à cette thèse.
36. La Cour constate que le premier grief porte sur des éléments déjà examinés
ci-dessus sous l’angle de l’article 6 § 1 de la Convention. Elle estime qu’il n’y a pas lieu
de l’examiner à nouveau.
37. Quant au second grief, la Cour constate que la requérante se limite à montrer
son désaccord avec le contrôle juridictionnel exercé par la plus haute juridiction, devant laquelle elle a pu présenter les arguments qu’elle a estimés utiles pour sa défense.
A cet égard, la rappelle que l’efficacité d’un recours ne dépend pas de la certitude
d’un résultat favorable (Herri Batasuna et Batasuna c. Espagne (déc.), no 25803/04 et
25817/04, du 11 décembre 2007).
38. N’ayant relevé aucune apparence de violation des droits et libertés garantis par
la Convention ou ses Protocoles, la Cour considère que cette partie de la requête est
manifestement mal fondée et qu’elle doit être rejetée en application de l’article 35 § 3
de la Convention.
III.	SUR L’APPLICATION DE L’ARTICLE 41 DE LA CONVENTION
39. Aux termes de l’article 41 de la Convention,
« Si la Cour déclare qu’il y a eu violation de la Convention ou de ses Protocoles, et
si le droit interne de la Haute Partie contractante ne permet d’effacer qu’imparfaitement les conséquences de cette violation, la Cour accorde à la partie lésée, s’il
y a lieu, une satisfaction équitable. »

40. La requérante n’a pas présenté de demandes de satisfaction équitable dans les
délais définitifs requis. Elle s’est limité à mentionner le montant estimé des préjudices
subis dans sa requête, mais n’en a même pas fait mention ultérieurement dans ses
observations. Partant, la Cour estime qu’il n’y a pas lieu de lui octroyer de somme à
ce titre (cf. Gutiérrez Suárez c. Espagne, no 16023/07, § 43, 1 juin 2010).
PAR CES MOTIFS, LA COUR, À L’UNANIMITÉ,
1. Déclare la requête recevable quant au grief tiré de l’article 6 § 1 de la Convention et
irrecevable pour le surplus ;
2. Dit qu’il y a eu violation de l’article 6 § 1 de la Convention.
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OPINION CONCORDANTE DU JUGE ZUPANČIČ
(Traduction)
Je suis d’accord avec le dispositif de l’arrêt pour autant qu’une violation de l’article 6
§ 1 est constatée.
Cependant, compte tenu du problème évoqué par la requérante au paragraphe 22
de l’arrêt, il est clair que le seul recours en pareil cas serait de rejuger l’ensemble de
l’affaire. La plupart des États membres du Conseil de l’Europe prévoient déjà dans
leur législation que le constat d’une violation par la Cour européenne des droits de
l’homme est une condition suffisante à la réouverture d’une affaire, à un nouveau
procès, etc.
Tout droit doit correspondre à son recours, et vice versa. En cas de violation manifeste du droit à un procès équitable, rejuger l’affaire est le seul recours adéquat.
C’est un raisonnement que nous avons répété dans un nombre incalculable d’affaires turques, par référence à l’arrêt Gençel c. Turquie (no 53431/99, 23 octobre 2003).
De la même manière, il faudrait inviter instamment le gouvernement espagnol à
adopter une législation permettant un nouveau procès à la demande de tout requérant dont la Cour européenne des droits de l’homme aurait constaté une violation du
droit à un procès équitable.
[Editors’ note : This judgment is available only in French]
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“Reasonable time” – length of court proceedings
Papachelas v. Greece
Judgment of 25 March 1999 [Grand Chamber]
THE FACTS
The applicants, Aristomenis Papachelas and Eugène Papachelas, Greek nationals, live
in Athens. On 9 January 1989, the Greek State expropriated 8,402 sq. m. of the applicants’ land in order to build a new major road. However, the applicants, received
compensation for only 6,962 sq. m., as a result of the application of an irrebuttable
presumption under Law no. 653/1977 whereby, on the building of new major roads,
owners of expropriated adjoining land are deemed to benefit and are consequently
required to contribute to the costs of expropriation.
On 5 June 1991, the Greek State brought proceedings to have the compensation assessed by the courts. The applicants produced, among other things, an official report
by the Association of Sworn Valuers, in which the land was valued at 53,621 drachmas per square metre. However, the final unit amount for compensation was fixed at
52,000 drachmas per square metre.
On 20 December 1993, the applicants appealed to the Court of Cassation on points
of law; however, they did not lodge their submissions with that court until 15 June
1994. In their submissions, they maintained that the Court of Appeal had not given
sufficient reasons for its decision and had assessed the final amount for compensation
without taking into account the special features of their properties. The hearing took
place on 31 May 1995.
On 20 June 1995, the Court of Cassation dismissed the applicants’ appeal. Its judgment was “finalised” (καθαρoγραφή) on 28 September 1995 and the applicants obtained a copy on 9 October 1995.
The applicants complained that, contrary to Article 6 § 112 of the Convention, their
case had not been heard within a reasonable time. They also maintained that there
had been two violations of Article 1 of Protocol No. 1. They complained firstly, that
the compensation that was awarded was less than the value of the expropriated land
and, secondly, that, as a result of the application of the presumption created by section 1(3) of Law no. 653/1977, they had received compensation for only 6,962 sq. m of
the total of 8,402 sq. m. of the expropriated land.

12 “In the determination of his civil rights and obligations ..., everyone is entitled to a ... hearing within
a reasonable time by [a] ... tribunal ...”
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THE LAW
I. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION
1. Reasonableness of the length of the proceedings
Period to be taken into consideration: The relevant period began on 5 June 1991,
when the Greek State brought an action in the Athens Court of First Instance for the
assessment of a provisional unit amount for compensation. It ended on 20 June 1995,
when the Court of Cassation delivered its judgment. It therefore amounted to four
years and fifteen days.
The reasonableness of the length of the proceedings must be assessed in the light of
the particular circumstances of the case and having regard to the criteria laid down
in the Court’s case-law, in particular the complexity of the case and the conduct of
the applicant and of the relevant authorities (see, as the most recent authority, the
Cazenave de la Roche v. France judgment of 9 June 1998, § 47, Reports of Judgments
and Decisions 1998-III).
The Government submitted that the length of the proceedings had resulted, in part,
from technical difficulties – related to the large number of properties that had been
expropriated – which the courts had had to contend with when assessing the amounts
of compensation and also from the conduct of the applicants, who had not pursued the
proceedings diligently. In that connection, the Government pointed to the fact that the
applicants had taken almost six months to produce a copy of their appeal submissions
before the Court of Cassation, thus causing the hearing to be put back.
The Court finds, firstly, that the case was relatively complex, owing in particular
to the number of properties that were expropriated by the same ministerial decision.
The Court reiterates that only delays for which the State can be held responsible
may justify a finding that a “reasonable time“ has been exceeded (see, as the most recent authority, the Papageorgiou v. Greece judgment of 22 October 1997, § 46, Reports
1997-VI).
It notes that the length of the proceedings before the court of first instance (five
months and fifteen days) and the Athens Court of Appeal (fifteen months and nineteen days) was not unreasonable. The proceedings in the Court of Cassation lasted
a year and a half, which was not excessive, regard being had in particular to the fact
that the applicants lodged their appeal submissions approximately six months after
their notice of appeal. In the light of the facts of the case, the Court holds [by 12 votes
to 5] that there has been no violation of Article 6 § 1 of the Convention.
II. 	ALLEGED VIOLATIONS OF ARTICLE 1 OF PROTOCOL NO. 1
The applicants maintained that there had been two violations of Article 1 of Protocol
No. 1, which reads:
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“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.
The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.”

The applicants complained that compensation had been assessed at less than the value of their expropriated land. They also complained that because the presumption
created by section 1(3) of Law no. 653/1977 had been applied, they had been awarded
compensation for only 6,962 sq. m of the 8,402 sq. m of land that had been expropriated. The Government contested those allegations, while the Commission agreed
with them.
It was common ground that the applicants had been deprived of their property in accordance with the provisions of Legislative Decree no. 797/1971 and Law
no. 653/1977 so that improvements could be made to a major road, and that the expropriation thus pursued a lawful aim in the public interest. Accordingly, it is the second sentence of the first paragraph of Article 1 of Protocol No. 1 which is applicable
in the instant case (see, among other authorities, the Mellacher and Others v. Austria
judgment of 19 December 1989, § 42, Series A no. 169).
A. The amount of compensation as assessed by the domestic courts
The applicants said that they had produced before the Greek courts two expert reports valuing their land at between 70,000 and 100,000 drachmas (GRD) and at GRD
130,000 per square metre respectively. They had also produced a report of the Association of Sworn Valuers, in which the land was valued at GRD 53,621 per square
metre. Consequently, they argued that by assessing the final unit amount for compensation at GRD 52,000 per square metre the Greek courts had caused them damage of at least GRD 13,619,642.
In the Government’s submission, the compensation awarded by the domestic
courts was reasonably in line with the value of the expropriated properties. The difference between the final unit amount as assessed by the Greek courts and its value
as estimated by the Association of Sworn Valuers was only GRD 1,621 per square
metre. In any event, the Government stated that the Court was not a court of fourth
instance and had no jurisdiction to re-examine the evidence on which the domestic
courts had relied in assessing the compensation.
The Court reiterates that an interference with peaceful enjoyment of possessions
must strike a “fair balance” between the demands of the general interests of the
community and the requirements of the protection of the individual’s fundamental
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rights (see, among other authorities, the Sporrong and Lönnroth v. Sweden judgment
of 23 September 1982, § 69, Series A no. 52). Compensation terms under the relevant
legislation are material to the assessment whether the contested measure respects the
requisite fair balance and, notably, whether it does not impose a disproportionate
burden on the applicant. In this connection, the taking of property without payment
of an amount reasonably related to its value will normally constitute a disproportionate interference that cannot be justified under Article 1. That Article does not,
however, guarantee a right to full compensation in all circumstances, since legitimate
objectives of “public interest” may call for less than reimbursement of the full market
value (see the Holy Monasteries v. Greece judgment of 9 December 1994, §§ 70-71,
Series A no. 301-A).
The Court notes that in the instant case the final unit price for compensation was
assessed at only GRD 1,621 less than the price suggested by the Association of Sworn
Valuers. Having regard to the margin of appreciation Article 1 of Protocol No. 1 affords national authorities, the Court considers that the price paid to the applicants
bore a reasonable relation to the value of the expropriated land.
Consequently, there has been no violation of Article 1 of Protocol No. 1 as regards
the amount of compensation per square metre awarded in the present case [15 votes
to 2].
B. Application of the irrebuttable presumption created by Law no. 653/1977
The applicants complained that the presumption created by section 1(3) of Law
no. 653/1977 had prevented their obtaining compensation through the courts for
1,440 sq. m. of their expropriated land.
The Government said that the value of the applicants’ properties had been increased by the building of the new major road.
The Court observes that in the system applied in this instance the compensation is
in every case reduced by an amount equal to the value of an area fifteen metres wide,
without the owners concerned being allowed to argue that in reality the effect of the
works concerned either has been of no benefit – or less benefit – to them or has caused
them to sustain varying degrees of loss.
This system, which is too inflexible and takes no account of the diversity of situations, ignoring as it does the differences due in particular to the nature of the works
and the layout of the site, has previously been held by the Court to amount to a breach
of Article 1 of Protocol No. 1 in two similar cases (see the Katikaridis and Others v.
Greece judgment of 15 November 1996, § 49, Reports 1996-V, and the Tsomtsos and
Others v. Greece judgment of 15 November 1996, § 40, Reports 1996-V).
The Court sees no reason not to follow that case-law in the present case as the
applicants were prevented from asserting before the domestic courts their right to
compensation in full for the loss of their property and were awarded compensation
for only 6,962 sq. m of the 8,402 sq. m that were expropriated.
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They thus had to bear a burden that was individual and excessive and could have
been rendered legitimate only if they had had the possibility of proving their alleged
damage and, if successful, of receiving the relevant compensation. It is not necessary
at this stage to determine whether the applicants were in fact prejudiced; it was in
their legal situation itself that the requisite balance was no longer to be found (see the
Tsomtsos and Others judgment cited above, § 42).
There has therefore been a violation of Article 1 of Protocol No. 1 as a result
of the application of the presumption created by section 1(3) of Law no. 653/1977
[unanimous].
[Editors’ note: the Court reserved the question of just satisfaction in respect of pecuniary damage, and subsequently struck the application out of the list of cases following a friendly settlement reached between the parties.]
PARTLY CONCURRING AND PARTLY DISSENTING OPINION OF JUDGE
GAUKUR JÖRUNDSSON
1. I agree with the majority that the violation of Article 1 of Protocol No. 1 in this
case consists in the inflexibility of the system applied in fixing the compensation to
be awarded to the applicants. This breach of Article 1 is fundamental and leads to
uncertainty as to whether the compensation granted to the applicants is compatible
with Article 1. Having found a violation of Article 1 on the ground referred to above
is not, in my opinion, necessary to deal with the question whether the amount of
compensation was in reality satisfactory.
2. For the following reasons, I have found that there has also been a violation of
Article 6 § 1 of the Convention in the present case.
The parties disagree as to the length of the proceedings to be considered under
Article 6 § 1. In their memorial before the Court, the applicants argue that the proceedings “began with the declaration on 30 March 1970 that expropriation was in the
public interest and lasted until the judgment of the Court of Cassation”. The Government are of the view that for the purposes of Article 6 § 1 the period to be considered
started early in 1992, when the applicants lodged their application to the Court of
Appeal for the determination of the final unit amount for compensation, and ended
on 20 June 1995, when the Court of Cassation delivered its judgment. The Commission expressed the opinion that the proceedings had started on 9 January 1989 and
ended “at the earliest” on 20 June 1995.
In civil proceedings, the “reasonable time” referred to in Article 6 § 1 normally
begins to run from the moment the action was instituted before the “tribunal”. It is
conceivable, however, that in certain circumstances time may begin to run earlier
(see the Erkner and Hofauer v. Austria judgment of 23 April 1987, § 64, Series A
no. 117). If, prior to the judicial proceedings, another action, for instance an administrative appeal (see the König v. Germany judgment of 28 June 1978, § 98, Series A
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no. 27, and application no. 7987/77, Commission decision of 8 March 1982 Decisions
and Reports 32, p. 94) or a request for a formal confirmation (see the Schouten and
Meldrum v. the Netherlands judgment of 9 December 1994, § 62, Series A no. 304),
has to be brought, the starting-point shifts to the commencement of that action. The
submission of a preliminary claim for compensation to the administrative authority concerned, as required under national law, has been considered to constitute the
starting-point of the relevant period under Article 6 § 1 (see the Vallée v. France
judgment of 26 April 1994, § 33, Series A no. 289-A). The Court has, furthermore,
assessed the reasonableness of the duration of preliminary negotiation proceedings,
which were expressly recognised by law, prior to formal expropriation proceedings
before a court (see the Phocas v. France judgment of 23 April 1996, § 69, Reports of
Judgments and Decisions 1996-II).
By a decision of 9 January 1989, the Greek State expropriated some of the applicants’ land in order to build a new major road. On 5 June 1991, the Greek State brought
an action for the assessment of compensation and these proceedings ended with the
judgment of the Court of Cassation of 20 June 1995, a copy of which the applicants
obtained on 9 October 1995. These proceedings were governed by the provisions of
Article 17 of the Greek Constitution, which lays down basic principles concerning the
expropriation and protection of property, by Legislative Decree no. 797/1971 which
regulates the different phases of the expropriation proceedings and, in the applicants’
case, by Law no. 653/1977.
Although expropriation proceedings are divided into different stages under Greek
law, the different phases are interlinked. Thus, a valid decision to expropriate inevitably precedes the determination of compensation. Furthermore, specified compensation must be determined and paid within certain time-limits, otherwise the expropriation will automatically lapse.
The fixing of the compensation to which an expropriation gives rise is a matter
which concerns the civil rights and obligations of the expropriated party. Article 6
§ 1 is accordingly applicable to the court proceedings in which the amount of this
compensation is determined, and imposes, inter alia, an obligation on the part of the
competent authorities to determine the compensation in question within a “reasonable time”.
The proceedings with which the Court is here concerned in the first place are the
court proceedings taken by the Greek State for determination of the compensation
due to the applicants. It is, however, relevant in determining whether the length of the
proceedings was reasonable to note that they could only be taken after the administrative procedure, which concerned the decision to expropriate. Both the administrative procedure and the court proceedings, which by their very nature were compulsory, involved, in their entirety, a determination of the applicants’ civil rights. When
the decision to expropriate had been taken the applicants’ property rights had been
interfered with and made uncertain, as the applicants were in fact prevented from using their land and disposing of it. That uncertainty lasted until the compensation had
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been determined and paid. Only when both the administrative procedure and the
court proceedings had been brought to an end could the applicants’ property rights
be said to have been determined within the meaning of Article 6 § 1. Accordingly,
and since both the administrative procedure and the court proceedings concerned
the same civil rights, the concept of “reasonable time” must be applied at both levels.
The period to be considered under Article 6 § 1 started, therefore, on 9 January 1989,
when the decision to expropriate was taken, since the facts of the case, as presented to
the Court by the parties, do not warrant any earlier date. It ended on 9 October 1995,
when the applicants obtained a copy of the decision of the Court of Cassation. The
proceedings lasted, accordingly, six years and ten months.
The reasonableness of the length of the proceedings must be assessed in the light of
the particular circumstances of the case and with the aid of the following criteria: the
complexity of the case and the conduct of the parties and the authorities hearing it.
I find that the proceedings in question were not particularly complex, bearing in
mind the rigid system applied in fixing the compensation to be paid to the applicants.
The Government have in their memorial before the Court criticised in the first
place what they call the applicants’ failure to apply to the Athens Court of First Instance before 5 June 1991, for the determination of provisional compensation. It is
clear that under Greek law this possibility was open to the applicants. Nevertheless,
the applicants cannot be blamed for having failed to avail themselves of it. The speedy
payment of fair compensation was a clear condition for the lawfulness of the expropriation under Greek law and its conformity with Article 1 of Protocol No. 1. It was,
therefore, the duty of the State to take the initiative in having the compensation question decided and to take appropriate action in that regard.
The Government secondly criticise the applicants in their memorial before the
Court for not producing a copy of their appeal to the Court of Cassation before
15 June 1994, which was approximately six months after their appeal. I accept that
the Court of Cassation cannot be blamed for any inactivity during this period.
As to the conduct of the authorities concerned, it is, however, important to note
that there was a delay of about two and a half years between the decision to expropriate and the commencement of the State’s action to have the compensation determined. The Government have not given any convincing explanation which can
justify this delay.
Regard being had to the circumstances of the case and the relevant criteria under
Article 6 § 1, the period of six years and ten months must be deemed to have been
excessive and accordingly to constitute a violation of Article 6 § 1.
PARTLY CONCURRING AND PARTLY DISSENTING OPINION OF JUDGE
ZUPANČIČ
On the question of unreasonable delay in this case, I concur entirely with Judge Gaukur Jörundsson’s dissenting opinion. I would add the following remarks:
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Determining whether there was unreasonable delay in this case is not, in my opinion, simply a question of counting the months and years when formal proceedings
were under way. It concerns the central issue of deciding when litigation in a case
such as this, in fact, commences. This is because Article 6 § 1 of the Convention cannot have been intended to operate to speed up only civil and criminal proceedings
that have already been instituted. Justice delayed is also justice denied,13 but this may
not be simply a question of formal procedure.
The meaning of the above adage is different in purely private litigation where the
State provides a conflict-resolution service in lieu of self help, i.e., to supplant the use
of force by the parties. The unacceptability of delay in private litigation is a logical
consequence of the fact that the first act of the Hobbesian State is to prevent recourse
to arms, as it leads, in the final analysis, to bellum omnium contra omnes, i.e., anarchy.
It is, therefore, logical that the calculation of delay in such cases should depend on
the timing of the initial step of the request of the injured party, the plaintiff, for the
State’s protection: volenti non fit injuria. He who is not willing to fight for his interests
in court should suffer the consequences of his or her inactivity.
Yet, the matter here differs from the paradigmatic private litigation case.
First, the dispute here is between the State and the individual, not between two
private individuals. The issue of delay in this case is somewhat akin to the issue of unreasonable delay in criminal cases. In criminal matters, the litigation is between the
State and the individual. Of course, in criminal trials the stakes (liberty) are much
higher and closer to the central human rights’ concern. On the other hand, the establishment of the high probability deriving from probable cause in criminal matters
does create an assumption that the initial cause of the (criminal) trial is to be found
in the defendant’s actions, not in the act of the State accusing him of having committed an offence. But if the State were to put the defendant in pre-trial detention and
keep him imprisoned for two and a half years, without, for example, commencing
the criminal process, we would most certainly count the delay from the date of the
actual loss of liberty.
In the present case the applicants’ problem was clearly caused by the decision of
the executive branch of the State to expropriate. Had it not been for this executive
branch’s (administrative) decision the issue of proper compensation would never
have arisen in the first place. It is only proper, in my opinion, in a situation in which

13 “From a Hobbesian perspective, the basic requirement of ‘law and order’ in the State is that the individuals refrain from direct combat in order to resolve their conflicts. Understandably then, the ‘rule
of law’ is an indispensable State-sponsored conflict resolution service replacing as it does the ‘logic
of power’ with the ‘power of logic.’
If this judicial service fails – say in terms of “ justice delayed is justice denied” logic – a specific
effect emerges as in the saying “live by the gun or die by the law.” Legally, this ‘self-help’ is a criminal
act and an antechamber to anarchy.” See The Owl of Minerva, p.385. For more on rule of law, see pp.
13-42 of The Owl of Minerva.
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the executive branch of the State acto jure imperii itself causes the situation in which
private interests are harmed to arise, for the two branches of that State (the executive
branch in an administrative process, the judicial in civil proceedings), to speedily
resolve the private dispute the State itself created.
Once the legitimate right (to property) has been interfered with, the conflict of
interests is clearly established. As to when that conflict arose, there can be no doubt
in this case. In my opinion, only periods of deliberate inactivity on the part of the
injured party, clearly indicating a lack of interest in the matter, should be ignored in
assessing whether there has been unreasonable delay.
Thus, the question arises whether in the initial phase of this expropriation the
applicants did in fact fail to protest. The question, in other words, is, what could the
applicants in fact have done once the decision to expropriate had been published.
If their action was limited only to a constitutional challenge of the administrative
act itself (the decision to expropriate if it was a concrete, not an abstract act), then
the question is: should they have made such a challenge? However, since this would
not have been an ordinary private dispute, I do not think we ought to maintain, for
example, that they should have challenged the constitutionality of the decision only
in order to prove that they had an interest in receiving proper compensation for the
loss of their right to peaceful enjoyment of their property. Clearly, their chances of
success in such administrative proceedings would have been very small.
Apart from that, it would not be logical to require them to object to expropriation
as such. As good citizens they are entitled to agree to the prevalence of the public
interest in the expropriation of their real estate. They should not be legally forced to
object to expropriation as such – it may not even have been an issue for them – when
their specific interest may only have been to obtain fair compensation for the damage
incurred without delay.
This seems to imply that the applicants were legally compelled to wait for their
civil-damages claim to be processed in court – as an integral part of a total of approximately 180 cases – and properly adjudicated. If the argument here is that this
was a complex legal and factual issue authorising the court to take a long time to
decide it, then the answer is clearly that, since the initiative and the timing were all
in the State’s hands, it could have prepared in advance for such an eventuality. The
implications for the calculations of time are, I think, clear.
The question of the irrebuttable presumption has been addressed in this and other
cases and I agree that it is difficult to accept such an “inflexible approach” to the determination of damage in expropriation cases. However, it would perhaps be useful
to explore the real procedural effect of such a praesumptio juris et de jure. The effect of
irrebuttable presumptions is very similar to the effect of fictions. There were numerous jurisprudential debates – with contributions by writers such as Jeremy Bentham,
as common law used to be full of all kinds of fictions and presumptions – as to the
real effect of presumptions and fictions upon a particular legal subject matter. But
the clear effect of an irrebuttable presumption, such as the Greek presumption of
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counterbalancing benefit, is simply to block litigation over the issue the presumption
addresses.
The aggrieved party affected by the irrebuttable presumption is procedurally prevented from having a normal burden of proof since evidence affecting the damage
caused by certain aspects of expropriation is, by virtue of this presumption, deemed
inadmissible. The applicants were even precluded from showing that the effect of the
abstract presumption was fictitious in concreto, i.e., wholly in conflict with the actual
reality. This is only logical, since the intent of irrebuttable presumptions is in effect to
prevent litigation over (particularly sensitive) issues.
The question then arises whether an irrebuttable presumption, in a situation in
which it would not be possible to show that it is a proportionate means to a legitimate
aim, in fact represents a denial of access to a court on the issue covered by the presumption. Given that the majority finds the irrebuttable presumption here unacceptable anyway, I do not have to discuss the question of proportionality, etc. The issue for
me is simply what should be the effect of the clear unacceptability of the irrebuttable
presumption, in this and other cases.
If the irrebuttable presumption was a procedural violation of the right to access to
a court (on that particular substantive issue), it would seem that it is the fault of the
State Party that the question of damages was not and could not be litigated. If the case
comes before the European Court of Human Rights without the amount of damage
being clearly established, we are then faced with a situation in which the applicant’s
claim to a particular amount of compensation should by then have been specifically
refuted by the State Party. By that stage at the latest the refutation by the State Party
ought to have been fully detailed and persuasive since it was the State’s own legislature which precluded litigation over that issue before the State Party’s courts.
As regards the amount of damages, both the evidential burden and the risk of nonpersuasion before the European Court of Human Rights should have been borne by
the State, failing which the damage ought to be awarded in accordance with the applicants’ claim. I am not convinced that that should be so in every case, i.e., I am not
suggesting that this be adopted as a clear rule of evidence. But in this particular case
it cannot be said that the damage resulting from the application of the objectionable
presumption amounts only to the equivalent of the value determined by application
of the presumption of offsetting benefit (1,500 sq. m), because the issue could not
have been tried before the case came here in the first place. The reversal of the burden
of proof and the risk of non-persuasion, at least in this particular situation, would
seem to me to be the only logical answer to the fact that litigation over this aspect of
the case was precluded in the Greek courts.
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“Impartial tribunal” – plurality of functions of the French Conseil
d’Etat
Sacilor Lormines v. France
Judgment of 9 November 2006 [Third Section]
THE FACTS
The applicant is a limited company (société anonyme), which, in accordance with a
resolution of its general meeting of 3 March 2000, is in voluntary liquidation.
The company is a subsidiary of Usinor and was set up in 1978 to take over the
concessions and mining leases of the Sacilor iron-ore mines in Lorraine. It later took
over other concessions with the result that on the date when it announced that it was
to cease mining operations, it held 63 iron-ore mining concessions in Lorraine. As
demand for the applicant company’s phosphoric pig iron had slowly dwindled away,
it decided in 1991 to halt production.
With a view to the complete cessation of its activity, the applicant company
initiated the appropriate procedures for the abandonment and renunciation of its
concessions.
Numerous regulatory measures (over twenty) were taken in this connection
against the applicant company, which challenged them all in the Administrative
Courts of Strasbourg and Nancy. The applicant company also lodged numerous appeals seeking the annulment of refusals by the Minister responsible for mining to
accept its renunciation of a number of concessions; it requested that the Minister be
ordered to accept the renunciation of those concessions and sought compensation for
the loss it had sustained as a result of the refusals.
In the course of those proceedings, the Conseil d’Etat gave an advisory opinion
concerning the “work of stabilising and rehabilitating the sites of disused mines –
Powers of the authority vis-à-vis the mine operator – application of the Law of 15 July
1994”. It also delivered a number of judgments, including one of 19 May 2000 after a
deliberation of 26 April 2000.
On 31 December 1997 and 17 March 1998 the applicant company applied to the
Conseil d’Etat for a judgment declaring ultra vires and annulling the prefectoral orders and the implied decisions of 3 November 1997 and 18 January 1998 by which the
Minister had refused to withdraw those orders. The applicant company sought the
reimbursement of the expenses that it had paid out for the implementation of those
orders.
In a judgment of 19 May 2000, the Conseil d’Etat annulled the orders of the Minister for Economic Affairs, Finance and Industry in so far as they imposed on the
applicant company measures of prevention, supervision and verification and ordered
the State to reimburse the applicant company for the sums pertaining to the sites for
which the Minister’s decisions were annulled.
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By a decree of 26 May 2000, the President of the Republic appointed Mr Pêcheur,
a member of the Conseil d’Etat who had sat in the deliberation of 26 April 2000,
to the post of Secretary General of the Ministry for Economic Affairs, Finance and
Industry.
Relying on Article 6 § 1 (right to a fair hearing), the applicant company complained of the unfairness of the proceedings in the Conseil d’Etat and of the length
of the proceedings.
THE LAW
I. ALLEGED VIOLATIONS OF ARTICLE 6 § 1 OF THE CONVENTION
The applicant alleged that there had been a number of violations of Article 6 § 1 of the
Convention, which provides as follows:
“In the determination of his civil rights and obligations ..., everyone is entitled
to a fair ... hearing within a reasonable time by an independent and impartial
tribunal established by law.”

In order to establish whether a tribunal can be considered “independent” within the
meaning of Article 6 § 1, regard must be had, inter alia, to the manner of appointment
of its members and their term of office, the existence of safeguards against extraneous
pressure and the question whether the body presents an appearance of independence
(see Findlay v. the United Kingdom, judgment of 25 February 1997, § 73, Reports of
Judgments and Decisions 1997‑I, and Brudnicka and Others v. Poland, no. 54723/00,
§ 38, ECHR 2005‑II). As to the question of independence being defined as the separation of powers between the executive and the judiciary, neither Article 6 nor any
other provision of the Convention requires States to comply with any theoretical
constitutional concepts regarding the permissible limits of the powers’ interaction
(see Kleyn and Others v. the Netherlands [GC], nos. 39343/98, 39651/98, 43147/98 and
46664/99, ECHR 2003‑VI, § 193). The Court would however emphasise that the notion of the separation of powers between the political organs of government and the
judiciary has assumed growing importance in its case-law (see Stafford v. the United
Kingdom [GC], no. 46295/99, § 78, ECHR 2002-IV).
The Court notes that the applicant’s fear of a lack of structural impartiality on the
part of the Conseil d’Etat is based above all on an infringement of the principle of the
separation of powers between the executive and the judiciary.
The Court observes that the status of the members of the administrative courts
has been described in the Kress judgment (Kress v. France ([GC], no. 39594/98, ECHR
2001‑VI). The members are governed by the general rules on the civil service. They
are recruited in one of two ways: through competitive examination or directly from
outside (au tour extérieur). About one third of the members of the Conseil d’Etat are
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on release, engaged in outside activities. As regards the practice of recruiting directly
from outside, the President of the Republic is empowered to appoint one third of the
senior members (conseillers d’Etat), subject to a minimum age of forty-five (the prior
opinion of the Vice-President of the Conseil d’Etat is required in such cases). Even
though there is no written provision guaranteeing the irremovability of members of
the Conseil d’Etat, that guarantee exists in practice, in the same way as their independence is guaranteed by longstanding conventions such as internal management
by the Executive Committee (bureau) of the Conseil d’Etat, without outside interference (its members are not subject to the authority of the Minister of Justice, unlike
the members of the public prosecution service), and promotion based on seniority,
a practice which guarantees independence vis-à-vis both the political authorities
and the authorities of the Conseil d’Etat themselves (ibid., §§ 31-35). Mention should
also be made of the duty of discretion imposed on members of the Conseil d’Etat in
their action and public representations (Article L. 131-3 of the Administrative Courts
Code).
The Court notes that the particular status of the Conseil d’Etat among French institutions connects it organically to the executive. However, it is of the opinion that
this situation is not sufficient to justify the argument that the Conseil d’Etat lacks
independence. As the Court has already found in the Kress judgment, for other purposes, the specific nature of this institution does not preclude the existence of guarantees as to its members’ independence (ibid., §§ 31-37 and 71).
Furthermore, the Court reiterates that the very fact that legal officers are appointed by a member of the executive, or in some cases by Parliament, does not render
them subordinate to the authorities if, once appointed, they receive no pressure or
instructions in the performance of their judicial duties (see Campbell and Fell v. the
United Kingdom, judgment of 28 June 1984, § 79, Series A no. 80; Loyen v. France
(dec.), no. 46022/99, 27 April 2000; and Filippini v. San Marino (dec.), no. 10526/02,
26 August 2003). Similarly, whilst the irremovability of judges during their term of
office must in general be considered as a corollary of their independence, the absence
of a formal recognition of this irremovability in the law does not in itself imply lack
of independence provided that it is recognised in fact and that the other necessary
guarantees are present (see Campbell and Fell, cited above, § 80). It can be seen from
the provisions of the Administrative Courts Code and from practice that this is indeed the case.
Whilst the Court thus has no cause, in general, to call into question the manner
in which members of the Conseil d’Etat are appointed or the organisation of their
career, it nevertheless remains for it to assess whether, in the present case, the Judicial Division possessed the “appearance of independence” required by the Court’s
case-law in terms of safeguards against extraneous pressure. In this connection, the
applicant company claimed that the appointment of a senior member, who had participated in the deliberation of 26 April 2000, to the post of Secretary General of the
Ministry for Economic Affairs, Finance and Industry, was capable of casting serious
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doubt on the independence of the bench of the Conseil d’Etat which delivered the
judgment of 19 May 2000.
The Court observes that the appointment of the senior member of the Conseil
d’Etat in question was subsequent to its deliberation on 26 April 2000 in which he
had sat. However, it takes note of the Government’s statement that discussions concerning the appointment to a newly created post were already underway in April
2000 and had probably begun at least a certain time before the deliberation in view
of the importance of the vacancy to be filled. The Court finds it likely that those
discussions would have continued until a few days before the appointment decree
was signed on 26 May 2000. It is of the opinion that the impugned appointment
was capable of casting doubt on the impartiality of the Conseil d’Etat. At the time of
the deliberation in question, or even perhaps well before, one of the members of the
bench had been under consideration for appointment to a senior position in the very
ministry with which the applicant had a large number of significant disputes. The
Court thus finds that the said member could not have the appearance of neutrality
vis-à-vis the applicant company, given the lack of safeguards against possible extraneous influence, since his appointment was already envisaged at the time he sat in his
judicial capacity in April 2000. The applicant company, in the Court’s opinion, thus
had objectively justified misgivings ex post facto about the independence and impartiality of the bench on which the member in question had sat.
The Court therefore considers [by 4 votes to 3] that there has been a violation of
Article 6 § 1 of the Convention.
Secondly, as to the question whether the independence and impartiality of the
Conseil d’Etat was undermined by the fact that it exercised judicial functions concurrently with its administrative functions under the Code of Administrative Justice,
the Court considered that such a plurality of functions was not contrary to the Convention. It accordingly found that there had been no violation of Article 6 § 1.
[Editors’ note: the Court, which also held unanimously that there had been a violation of Article 6 § 1 on account of both the presence of the Government Commissioner (commissaire du gouvernement) during the delierations of the Conseil d’Etat
and the length of the proceedings, awarded the applicant company 8,000 euros in
respect of non-pecuniary damage.]
JOINT PARTLY DISSENTING OPINION OF JUDGES ZUPANČIČ, BÎRSAN AND
LONG
(Translation)
It is with great regret that we are unable to agree with the first operative paragraph
of the judgment which reads: “there has been a violation of Article 6 § 1 of the Convention, in so far as it secures the right to an independent and impartial tribunal, on
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account of the applicant company’s objectively justified misgivings about the bench
of the Conseil d’Etat which delivered the judgment of 19 May 2000”.
The applicant company argued, among other things, that the Conseil d’Etat was
not an independent and impartial14 tribunal on account, first, of the plurality of its
functions and, second, of the manner of appointment and the status of its members,
as illustrated in the present case by the appointment, on 26 May 2000, of one of the
members of the bench which delivered the impugned judgment of 19 May 2000 to
the post of Secretary General at the ministry responsible for mining, when the company’s activities, which had given rise to its litigation against the Government, fell
within the purview of that very ministry.
Whilst, on the first point, the Court arrived at the conclusion that the successive
exercise by the Conseil d’Etat of its administrative functions and judicial j urisdiction
was not capable of entailing a violation of Article 6 § 1 of the Convention, thus adhering to the Kleyn v. the Netherlands case-law – a conclusion with which we fully agree –
on the second point, by contrast, the majority in the Chamber found a violation of
that same provision.
Admittedly, on that second point, the Court, not departing from its settled caselaw in such matters, did not wish to call into question, generally speaking, the method
of appointment of members of the Conseil d’Etat or the organisation of their careers.
That being said, in so far as the applicant company had argued that the appointment
of a member of the judicial bench to the post of Secretary General of the Ministry
for Economic Affairs, Finance and Industry had been such as to cast “serious doubt”
upon the independence of the Conseil d’Etat in its decision of 19 May 2000, the
Court had to examine whether in the present case the supreme administrative court
of France had presented the “appearance of independence” required by the Court’s
case-law, having regard to the “existence of safeguards against extraneous pressure”.
In this connection, the majority in the Chamber took, as the starting-point of
their reasoning, an undeniable fact: the appointment in question post-dated the

14 Impartiality is an attitude of conceptual non-committal, hypothesis-aloofness. Such an attitude can
only be preserved in a procedural situation where two parties alternate before an inactive adjudicator, each one pressing its own hypothesis and by the same token trying to neutralize the opponent’s
one. The adjudicator’s attention shifts from one side to another – the courtroom architecture manifests this arrangement – and the very committal to one hypothesis at one moment becomes its own
negation at the next one.
This mutually attempted neutralization of the other party’s arguments, if successful, keeps the
adjudicator actively ambivalent. This active ambivalence is a product of two opposed, stubborn and
resolved attitudes neutralizing one another in the process of trying to prevail. This ambivalence will
have to be displaced since the purpose of the whole process is to ultimately render a decision. Yet
during the process the decision must be postponed, for even a tentative decision made before the parties have had their day in court would tend to severely limit and color the intake of information that
the parties consider relevant. See The Owl of Minerva, p. 78. The difference between partiality and
impartiality cannot lie in the absence of criteria, because every impartiality must eventually resolve
itself into a partiality of the final decision.
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deliberation of the Conseil d’Etat of 26 April 2000. However, they bore in mind, as
the Government had indicated, that discussions concerning the appointment were
apparently “already underway” in April 2000, and had thus begun “probably” at least
a certain time before the deliberation of the judicial bench. Accordingly, agreeing
with the applicant company, the majority were of the opinion that the impugned appointment was “likely to cast doubt on the impartiality of the Conseil d’Etat”. They
consider that, in view of the fact that during the deliberation, “or even perhaps well
before” – and we emphasise that point – one of the members of the judicial bench
had been under consideration for appointment to a senior position in the ministry
which was its opponent in a large number of major disputes, he could not appear as
a neutral figure in the eyes of the applicant company. The majority considered that
in the circumstances the company had no safeguards “against possible extraneous
influence” on account of the impugned appointment “at the time he exercised his
judicial function in April”, and that this was capable of giving rise to “objectively justified misgivings ex post facto about the independence and impartiality of the bench
on which the member in question had sat”.
In fact, the point on which we disagree with the majority concerns the application
to the situation at issue of the notions of independence and objective impartiality,
which in the circumstances of the case are closely linked. In this connection, the
Court has constantly held that the objective test consists in determining whether,
irrespective of the judge’s personal conduct, there are ascertainable facts which may
raise doubts as to his impartiality. In this respect even appearances may be of a certain importance. What is at stake is the confidence which the courts in a democratic
society must inspire in the public. Accordingly, any judge in respect of whom there is
a legitimate reason to fear a lack of impartiality must withdraw. In deciding whether
in a given case there is a legitimate reason to fear that a particular judge lacks impartiality, the standpoint of a party is important but not decisive. What is decisive is
whether this fear can be held to be objectively justified (see, among other authorities,
Castillo Algar v. Spain, judgment of 28 October 1998, § 45, Reports 1998‑VIII, and
Morel v. France, no. 34130/96, § 42, ECHR 2000‑VI). Similarly, the Court has held
with equal consistency that a judge’s final analysis in a given case is carried out when
judgment is delivered and is based on the evidence produced and argument heard
at the hearing (see, for example, Hauschildt v. Denmark, judgment of 24 May 1989,
§ 50, Series A no. 154; Nortier v. the Netherlands, judgment of 24 August 1993, § 332,
Series A no. 267; Saraiva de Carvalho v. Portugal, judgment of 22 April 1994, § 35,
Series A no. 286‑B; and Morel, cited above, § 45).
How then does this apply to the present case? First, we consider that the applicant
company did not produce any evidence to suggest that the guarantees of independ
ence of members of the supreme French administrative court, as emphasised by the
Court in Kress v. France (Kress v. France ([GC], no. 39594/98, ECHR 2001‑VI §§ 31-37
and 71), could be called into question in the present case. On the contrary, as the present judgment points out, the position of the Conseil d’Etat among French institutions
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does not preclude the existence of guarantees as to its independence. Secondly, we
consider that, appearances notwithstanding, the appointment of the member of the
Conseil d’Etat in question cannot in itself undermine the finding concerning the general judicial practice of the Conseil d’Etat for the simple reason – which is not in dispute and indeed unquestionable – that it took place after the member had exercised
his judicial function. In addition, the applicant company failed to show how that appointment could have aroused suspicion of a link between the member of the Conseil
d’Etat and the other party in the proceedings, or could have revealed the existence of
any extraneous influence on the performance of his duties. In our opinion, the factors on which the majority have based their finding of a violation of Article 6 § 1 of
the Convention in this respect – that is to say the fact that discussions concerning the
appointment were said to have begun “probably” at least a certain time before the deliberation, in view of the importance of the vacancy to be filled, “or even perhaps well
before”, and that those discussions concerned a member of the bench who was under
consideration for a senior post in the ministry against which the applicant company
had brought proceedings – appear to us to amount to pure conjecture. Appearances
have their own limits and have to be based on objective facts, which we consider not
to be the case here. In conclusion, it would have been better for the Court, in a case
where it did have the opportunity to do so, to have set limits on an extreme attachment to the theory of appearances – a theory that could result in a form of general
suspicion and, in the end, generate legal insecurity.
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“Impartial tribunal” – lack of impartiality of central investigating
judge
Vera Fernández-Huidobro v. Spain
Judgment of 6 January 2010 [Third Section]
THE FACTS
The applicant, Rafael Vera Fernández-Huidobro, is a Spanish national who was born
in 1945 and lives in Madrid. At the time of the events concerned by this case, he held
the post of State Secretary at the Ministry of the Interior.
Criminal proceedings were instituted in January 1988 by central investigating
judge no. 5 at the Audiencia Nacional against the Anti-Terrorist Liberation Groups
(Grupos Antiterroristas de Liberación – “the GAL”), which were suspected of being
behind an illegal large-scale anti-terrorism action plan. In April 1993 central investigating judge no. 5 took leave of absence for personal reasons in order to stand in
the June 1993 general election. He went on to occupy various posts within the Government. No significant investigative steps had been taken either before his leave of
absence (besides the issuing of a letter of request for judicial assistance) or during his
replacement by a temporary judge.
Among the posts occupied by the judge during his leave of absence was that of
State Secretary at the Ministry of the Interior with responsibility for coordinating
the national security forces’ efforts in combating drug trafficking and related money
laundering by criminal organisations and other connected offences. For 28 days, in
January 1994, he held a post of equal rank to that of Mr Vera Fernández-Huidobro,
who was State Secretary for Security at the Ministry of the Interior at the time (and
resigned shortly afterwards). According to the applicant, there were manifest feelings
of animosity between the two men, against a background of rivalry as to their political responsibilities, a situation that went so far as to prompt his resignation. The judge
denied that there was any such animosity.
In May 1994, a few days after his own resignation from the Government, central
investigating judge no. 5 resumed his previous duties as a judge at the Audiencia na
cional, and in that capacity took over the investigation of the GAL case. From then on
the investigation was actively pursued. In January and April 1995 central investigating judge no. 5 placed Mr Vera Fernández-Huidobro under formal investigation for
presumed offences of misappropriation of public funds and false imprisonment; he
was accused of having played a role – by financial and other means – in the organisation of the GAL. The applicant unsuccessfully challenged the judge for bias, citing
both their hostile relations and the link between the subject matter of the proceedings and the judge’s activities at the Ministry of the Interior. Mr Vera FernándezHuidobro was held in pre-trial detention from February to July 1995, when he was
released on payment of approximately 1.2 million euros as bail.
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From August 1995 the investigation was taken over at Supreme Court level by a
judge designated from that court’s Criminal Division, for reasons of jurisdiction on
account of the parliamentary immunity enjoyed by certain of the accused (in particular, the Prime Minister, the former Minister of the Interior, then serving as a
member of parliament, and other members of parliament). The newly assigned judge
conducted a fresh investigation, during which most of the investigative steps were
carried out anew. He conducted a further examination of witnesses who had given
evidence to central investigating judge no. 5 implicating the applicant, and of the applicant himself, in the presence of all the parties and their counsel. Where any statements differed from those initially given, explanations were demanded. Those giving
evidence were also cross-examined by the parties’ counsel and questions were put to
them by the designated investigating judge. Directions were also given for additional
evidence to be obtained (written evidence, witness statements and expert reports).
At the end of the investigation, the applicant was charged with the further offence of
membership of an armed organisation.
The case was set down for hearing in the Supreme Court in May 1998. A preliminary objection by the applicant alleging bias on the part of central investigating
judge no. 5 was dismissed, as the Criminal Division held that there was no proof of
the animosity alleged by the applicant. On 25 July 1998 the same division sentenced
Mr Vera Fernández-Huidobro to ten years’ imprisonment for misappropriation of
public funds and false imprisonment. The judgment was based, among other factors,
on the testimony of co-defendants and contained detailed reasons as to why that
evidence (including statements by co-defendants who had changed their version of
events in the course of the proceedings) had been taken into account. The Supreme
Court found that the evidence in question had not been guided by any feelings of
revenge or animosity, or by the desire of those concerned to exculpate themselves or
to secure advantages in the proceedings. An amparo appeal lodged by the applicant
with the Constitutional Court was dismissed on 17 March 2001, in particular on the
ground that the Supreme Court’s decision was neither arbitrary nor unreasonable.
THE LAW
Mr Vera Fernández-Huidobro complained of a lack of independence and impartiality on the part of central investigating judge no. 5 (in view of his poor relationship
with that judge and the latter’s connection to the subject matter of the proceedings in
question) and, more generally, of a violation of his right to a fair trial under Article 6
§ 1. He also alleged a violation of his right to presumption of innocence under Article
6 § 2, complaining that the investigating judge had been biased and that statements
made by co-defendants with a view to securing personal advantages had been taken
into account by the investigating judge as evidence against him.
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I.	ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
In accordance with its case-law, the Court examined this complaint by means of two
approaches: a subjective approach, attempting to ascertain a judge’s personal conviction or interest in a particular case, and an objective approach, determining whether
he offered sufficient guarantees to exclude any legitimate doubt in that respect.
Applying the objective test, the Court examined in particular whether the post
held by central investigating judge no. 5 within the Ministry of the Interior (where
he would have had dealings with the persons concerned by the GAL case) could have
raised an issue as to his impartiality once he had returned to his post as a judge and
taken over the investigation of the pending criminal case. It considered that the applicant’s concerns on that account were objectively justified. After he had left political
office to resume the investigation in the present case, central investigating judge no.
5 did not satisfy the impartiality requirement of Article 6.
Applying the subjective test, the Court reiterated that a judge’s personal impartiality was to be presumed until there was proof to the contrary. Here, it did not find sufficient evidence that central investigating judge no. 5 had demonstrated any personal
bias against the applicant. Nevertheless, it did not consider it necessary to examine
the issue any further, seeing that it had already found that the judge had not been
objectively impartial.
Beyond that finding of a lack of impartiality on the part of the first investigating
judge, however, the Court reiterated that a breach of the requirements of Article 6
§ 1 attributable to a judicial body could be redressed at a subsequent stage of the
proceedings. In the present case, the Supreme Court and, in particular, the investigating judge appointed from that court’s Criminal Division, had cured the defect in
question by conducting a fresh investigation from the outset. During that process,
most of the investigative steps had been carried out anew and many further measures
had been taken, and the parties had had the opportunity, both before the designated
investigating judge and at the trial in the Supreme Court, to confirm or contradict
the statements previously taken from them, in a procedure offering all the necessary
guarantees.
The Court concluded by four votes to three that there had been no violation of
Article 6 § 1.
II.	ALLEGED VIOLATION OF ARTICLE 6 § 2 OF THE CONVECTION
The Court noted that the Supreme Court had reached its finding as to the applicant’s
guilt on the basis of all the evidence produced against him during the investigation
(not only before the central investigating judge but also before the designated judge
of the Criminal Division of the Supreme Court) and at the trial.
It observed, in particular, that the Supreme Court had given its ruling in a fully
reasoned decision. The Court did not have jurisdiction to re-examine evidence or to
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revise the domestic courts’ interpretation or replace it with its own opinion as to the
evidence on which the conviction had been based. It therefore found that the court
concerned had not been responsible for any infringement of the applicant’s defence
rights, having afforded the benefit of adversarial proceedings. The fact that the applicant had been convicted at the end of the proceedings was not sufficient for the Court
to find a violation of the Convention provision he relied on.
The Court concluded [by four votes to three] that there had been no violation of
Article 6 § 2.
OPINION DISSIDENTE DU JUGE ZUPANČIČ
(Traduction)
1. D’autres opinions séparées dans cette intéressante affaire traiteront peut-être de
détails plus techniques concernant les particularités du déroulement de la procédure.
Il existe assurément dans l’avis de la majorité une contradiction flagrante entre la
conclusion parfaitement logique du paragraphe 114 et l’antithèse pas si dialectique
que cela figurant au paragraphe 136.
2. Je ne m’attarderai pas sur cette contradiction si ce n’est pour dire que le caractère non convaincant du paragraphe 133 pose un problème. Si ce paragraphe avait
été convaincant, ce qu’il n’est pas, j’aurais peut-être pu suivre la majorité lorsqu’elle
conclut à la non-violation de l’article 6 § 1 ou de l’article 6 § 2 de la Convention européenne des droits de l’homme. La véritable question qui se pose en l’espèce est celle
de l’impartialité du juge d’instruction. Je renvoie ici à mon opinion séparée dans
l’affaire Kyprianou c. Chypre.15 J’y ai décrit les principales exigences épistémologiques
concernant l’objectivité par rapport à des événements historiques. Je vais reprendre
brièvement ces paramètres d’impartialité pour autant qu’ils s’appliquent au juge
d’instruction. La substance de l’impartialité’ consiste pour une personne à être dans
l’état d’esprit de quelqu’un qui n’a pas pris de décision. Cette absence de décision
suppose, dans un cadre contradictoire digne de ce nom, que l’axe des informations
émanant des deux parties et parvenant à l’arbitre ne soit pas touché. En réalité, le
mot latin decisio signifie « le fait de trancher ». Par voie de conséquence, le mot praejudicium implique dans une situation donnée que la personne qui nourrit un préjugé
a arrêté une décision, au sens évoqué ci-dessus, avant que les informations émanant
des deux parties ne lui soient parvenues. En d’autres termes, une personne qui a un
préjugé est quelqu’un qui tire des conclusions hâtives ou se fondant peut-être sur des
critères dépourvus de pertinence sur le plan juridique.
3. Le point de savoir dans quelle mesure le premier juge d’instruction dans l’affaire
avait, dans le sens indiqué plus haut, des préjugés, et, partant, dans quelle mesure les

15 See p. 142 of this book.
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procédures décrites au paragraphe 133 auraient pu remédier à cet état de choses, est
une question de fait, mais là n’est pas le problème.
4. La notion même de juge d’instruction est manifestement une contradictio ad
jecto, une contradiction dans les termes. D’un point de vue épistémologique, un juge,
un arbitre, un tiers impartial, etc., est quelqu’un qui reçoit des informations des deux
côtés. Cela dit, il ne peut instruire au sens juridique du terme sans envisager d’abord
une hypothèse quant à l’événement historique qu’il instruit. Certes, son attitude visà-vis du suspect dans la cause peut être plus ou moins objective, mais on veut simplement dire par là qu’il est exempt de préjugé flagrant. Cela ne signifie pas qu’il est
impartial ; il est toujours plus ou moins partial par rapport à sa propre hypothèse.
5. L’impartialité est un idéal juridique qui est souvent atteint dans le système de la
comman law, où les éléments de preuve viciés sont soigneusement filtrés par un tiers,
à savoir le juge. Le preneur de décision dans l’affaire est le jury, qui occupe une position totalement passive puisqu’il ne doit ni ne peut, précisément pour cette raison,
poser des questions spécifiques aux parties. Qui plus est, à cette position structurelle
de totale passivité du jury vient s’ajouter sa position épistémologique qui fait que les
voies d’information des deux côtés demeurent ouvertes, c’est-à dire non tranchées
(de-cisio) aussi longtemps que possible. Si la charge de la preuve se trouve de facto
renversée, cela peut contribuer à influencer le jury. Le statut de non-professionnel de
celui‑ci constitue un avantage de ce point de vue épistémologique, parce qu’il trouve
plus difficile de se forger une hypothèse dans la matière sub judice. C’est une situation normale et souhaitable, surtout si nous considérons le fait, totalement inconnu
du droit continental, qu’il existe de nombreux obstacles sophistiqués d’irrecevabilité
régis par le droit de la preuve. Ici le juge est le dominus litis procédural, qui a strictement pour rôle d’appliquer des filtres en matière de preuves et d’exclure tous les éléments viciés, etc. sous peine d’un nouveau procès ordonné par la juridiction supérieure dans l’affaire considérée.
6. Les critères des articles 5 et 6 de la Convention représentent la réception – jamais pleinement comprise – en droit procédural continental des idéaux contradictoires (par opposition aux principes inquisitoires antérieurs) de la common law. Les
concepts mêmes du procès équitable, par exemple le contre‑interrogatoire des témoins ou les conditions nécessaires telles des « raisons plausibles de soupçonner »
quelqu’un (cause probable), en sont le signe. On peut pour s’en convaincre se reporter
aux travaux préparatoires. Tous ces critères, dont l’égalité des armes contradictoire,
étaient complètement étrangers au processus juridique continental avant la Seconde
Guerre mondiale.
Le juge d’instruction est un fossile dans les cendres figées de l’histoire volcanique
de la procédure inquisitoriale et de la torture à laquelle elle recourait. Ces anomalies
effroyables qui ne se sont jamais produites en Angleterre, si ce n’est dans le cadre de la
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procédure devant la Chambre étoilée, furent omniprésentes sur le Continent jusqu’à
la fin du XVIIIe siècle. C’est ainsi que l’on parle non seulement de l’Inquisition espagnole, mais aussi de la Constitutio Criminalis Theresiana austro-hongroise (1768), un
code qui illustrait méticuleusement les instruments de la torture espagnole. Inutile
de dire que le juge d’instruction est le successeur historique de l’infâme inquisiteur
(inquirens) qui avait le pouvoir d’utiliser ces instruments pour extorquer des aveux.
En son article 15, la Convention des Nations unies contre la torture interdit catégoriquement d’invoquer comme preuve un élément obtenu par la torture, telle que
définie à l’article 1, en vertu d’une clause d’exclusion qui doit aussi s’étendre à tous
les fruits de l’arbre empoisonné (Wong Sun c. Etats-Unis, 371 U.S. 471, 83 S. Ct. 407,
9 L. Ed. 2d 441 (1963).
7. Toutefois, la Convention contre la torture est simplement le seuil minimal qui
s’applique universellement. En Europe, cette norme minimale ne doit peut-être pas
être considérée comme suffisante. J’ai exprimé mes hésitations à ce sujet dans mon
opinion séparée jointe à l’arrêt Jalloh c. Allemagne.16
8. Nous en revenons à la question centrale, celle de savoir si quelqu’un qui se forge
une hypothèse sur un événement historique passé non reproductible peut en fait être
considéré comme impartial, au sens qu’il convient de donner à ce terme au regard de
la norme de la Convention européenne. Si l’on applique des critères épistémologiques
dans une procédure où il n’y a pas de jury, pas de droit de la preuve et pas la formation
triangulaire typique d’un véritable processus contradictoire, on peut se demander
comment un juge du fond, et encore plus un « juge » d’instruction, pourrait être
impartial.
9. Un scientifique qui est à la fois l’auteur et le vérificateur de sa propre hypothèse
ne peut jamais être impartial Son hypothèse doit donc être réfutable, c’est-à-dire
qu’elle doit pouvoir faire l’objet d’une vérification objective. Cette analogie entre le
scientifique empirique, d’une part, et le juge d’instruction, d’autre part, est manifestement trompeuse en ce que le scientifique traite d’événements non historiques
qui peuvent et doivent être répétés par des expériences scientifiques. Grâce à cette
répétition, qui est possible parce que les événements en eux-mêmes ne sont pas historiques, l’hypothèse scientifique est vérifiée; autrement dit, la réalité objective de la
question à l’examen peut se manifester.
10. Il n’en va pas de même en droit. Tous les événements juridiques sont historiques et non reproductibles. Ce qui implique qu’à l’inverse de l’investigation scientifique, en droit la réalité objective est irrémédiablement perdue dans le passé. Elle ne
peut être ressuscitée, répétée, recréée ou revérifiée. C’est précisément parce qu’il en
est ainsi qu’il est d’autant plus important qu’un processus qui a de fortes probabilités
de violer les droits procéduraux, constitutionnels et fondamentaux soit impartial. Les
erreurs judiciaires ne sont pas faciles à redresser ; si ces droits sont méconnus au stade

16 See p. 129 of this book.
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décisif, au début de l’instruction, alors tout le reste est du ressort de l’appel. Là encore,
le seul remède est d’exclure les éléments de preuve viciés. Malheureusement, cela n’a
pas été fait dans la présente cause
11. En tant qu’institution procédurale, le juge d’instruction est donc une contradiction dans les termes. Si ce péché originel de la procédure pénale dite mixte est exacerbé par des doutes supplémentaires quant à un préjugé éventuel du juge d’instruction,
ou du moins par des apparences de pareil préjugé, la seule question qui demeure est de
savoir s’il est possible ou non d’y remédier d’une manière ou d’une autre dans la procédure. C’est une illusion de la part de la majorité en l’espèce de penser que les mesures
décrites au paragraphe 133 sont de nature à supprimer les défauts réels liés au préjugé,
sans mentionner ceux liés à l’apparence qu’il y a eu pareil préjugé. Le seul remède valable aurait consisté, pour le second juge d’instruction, à effacer complètement le dossier constitué par son prédécesseur. Toutefois, même en cas d’une réouverture aussi
radicale de l’instruction, les témoignages recueillis au cours des premiers interrogatoires, et peut-être d’autres éléments de preuve, continueraient d’une certaine manière
à être entachés d’un vice que la nouvelle procédure ne pourrait éradiquer.
12. Je tiens à exprimer une nouvelle fois ma ferme conviction que la question qui
se pose dans la présente affaire relève de la Grande Chambre de la Cour et consiste à
se demander à quel point exactement l’institution du juge d’instruction est un fossile
archaïque de la procédure continentale, laquelle est encore avant tout inquisitoire. Le
temps est venu de nous ôter cette poutre des yeux.
[Editors’ Note: The judgment and separate opinion are available only in French]
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“Criminal charge” – prison disciplinary proceedings
Ezeh and Connors v. the United Kingdom
Judgment of 9 October 2003 [Grand Chamber]
THE FACTS
The first applicant, born in the United Kingdom in 1967, lived in London until he
was 4 years old. He then resided in Nigeria until he was 22 years old, after which he
returned to the United Kingdom.
In 1991 he was convicted of rape, possessing an imitation firearm and attempted
murder. He was sentenced to three concurrent terms of imprisonment, the longest
term being twelve years.
On 14 October 1996 the first applicant attended a meeting in the “C Wing interview room” with his probation officer for the preparation of his parole assessment
report. The probation officer later alleged that the first applicant had threatened to
kill her if she did not write down what he said. The first applicant was charged with
an offence contrary to Rule 47(17) of the Prison Rules 196417 (“the Prison Rules”).
The first applicant was found guilty and awarded 40 additional days’ custody.
On 22 October 1996 and 11 February 1997 the applicant unsuccessfully petitioned
the Secretary of State about the conduct of his adjudication proceedings. In a letter
dated 1 May 1997, it was confirmed that the Secretary of State had reviewed the adjudication procedure as a whole and found it to have been satisfactory.
The second applicant was born in 1954.
In January 1988 he was convicted on two counts of rape and of robbery and was
sentenced to four concurrent terms of imprisonment, the longest being eighteen years.
On 23 March 1997 the second applicant was jogging around a track in the prison
exercise yard when he collided with a prison officer. The officer alleged that the second applicant had run into him deliberately and he was charged with the offence of
assault, contrary to Rule 47(1) of the Prison Rules.18

17 Rule 47(17) of the Prison Rules provided that a prisoner was guilty of an offence against discipline if
he used threatening, abusive or insulting words or behaviour.
The Prison Discipline Manual (section 6.63) provided as follows:
“It is important that it is shown how the action was threatening, abusive or insulting, but it may not
always be necessary to establish at whom the action was aimed and it is not necessary to name an
individual in every charge.”

Section 6.64 further provided that the impugned matter could be a specific act or word or a general
pattern of behaviour; that “threatening, abusive or insulting” words should be given their ordinary
meaning and that it was only necessary to find that a reasonable person at the scene would consider
the words or behaviour threatening, abusive or insulting; and that the accused intended to be, or was
reckless as to whether he was, threatening, abusive or insulting.
18 A prisoner was guilty of an offence against discipline if he committed an assault.
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The second applicant was found guilty of assault and awarded 7 additional days’
custody (pursuant to section 42 of the 1991 Act19).
They were subsequently refused leave to apply for judicial review.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 6 § 3 (c) OF THE CONVENTION
The applicants complained under Article 6 § 3 (c) of the Convention about the lack
of legal representation and, in the alternative, of legal aid for their hearings before
a prison governor in the disciplinary proceedings brought against them under the
Prison Rules.
In its judgment of July 2002, the Chamber found that the proceedings determined
a criminal charge against the applicants within the meaning of Article 6 § 1 and that
there had been a violation of the second limb of Article 6 § 3 (c) since they had been
denied the right to be legally represented. Before the Grand Chamber, the applicants
agreed, and the Government disagreed, with both of those findings of the Chamber,
most of the submissions to the Grand Chamber being concerned with the applicability of Article 6 to the proceedings against the applicants.
The relevant parts of Article 6 §§ 1 and 3 (c) read as follows:
“1. In the determination of ... any criminal charge against him, everyone is entitled to a fair ... hearing ... by [a] ... tribunal ...
3. Everyone charged with a criminal offence has the following minimum rights:
(c) to defend himself in person or through legal assistance of his own choosing or,
if he has not sufficient means to pay for legal assistance, to be given it free when
the interests of justice so require;”

19 Section 42 of the 1991 Act provided as follows for the award of “additional days” to a prisoner found
guilty by the governor of disciplinary offences:
	“(1) Prison rules, that is to say, rules made under section 47 of the 1952 Act, may include provision
for the award of additional days –
	
(a) to short-term or long-term prisoners; or
	(b) conditionally on their subsequently becoming such prisoners, to persons on remand, who (in
either case) are guilty of disciplinary offences.
	(2) Where additional days are awarded to a short-term or long-term prisoner, or to a person on remand who subsequently becomes such a prisoner, and are not remitted in accordance with prison
rules –
	(a) any period which he must serve before becoming entitled to or eligible for release under this Part;
and
	(b) any period for which a licence granted to him under this Part remains in force, shall be extended
by the aggregate of those additional days.”
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A. Applicability of Article 6
The Court notes that the starting-point, for the assessment of the applicability of the
criminal aspect of Article 6 of the Convention to the present proceedings, is the criteria outlined in Engel and Others (Engel and Others v. the Netherlands, judgment of
8 June 1976, Series A no. 22, §§ 82-83). The Grand Chamber agrees with the Chamber
that it is correct to apply the Engel criteria to the facts of the present cases in determining where to place the dividing line between the “criminal” and the “disciplinary”.
In addition, it is the Court’s established jurisprudence that the second and third
criteria laid down in Engel are alternative and not necessarily cumulative: for Article 6 to be held applicable, it suffices that the offence in question is by its nature to
be regarded as “criminal” from the point of view of the Convention, or that the offence made the person liable to a sanction which, by its nature and degree of severity,
belongs in general to the “criminal” sphere (see Öztürk v. Germany, judgment of 21
February 1984, § 54, Series A no. 73, and Lutz v. Germany, judgment of 25 August
1987, § 55, Series A no. 123).
In the first place, the Court notes that the Government’s central submission was
that the necessity of maintaining an effective prison disciplinary regime had to weigh
heavily in determining where the dividing line between the criminal and discipli
nary lay. As in Campbell and Fell v. the United Kingdom (judgment of 28 June 1984,
§§ 68-69, Series A no. 80), the Court does not question the importance of preserving
an effective system of order and control in prison. However, it does not find compelling the Government’s argument that the loss by the governor of the power to award
“additional days” would undermine the prison disciplinary regime in England and
Wales.
In this regard, the Court notes that other sanctions were available to governors at
the relevant times (including forfeiture of privileges, exclusion from associated work
and cellular confinement) and that the range and severity of sanctions other than
additional days has been extended and increased since the applicants’ adjudication
proceedings, most recently in August 2002. The Court considers that it has not been
convincingly explained why these other sanctions would not have an impact comparable to awards of additional days in maintaining the effectiveness of the prison disciplinary system, including the authority of the prison management. In this regard, the
Government did not address how a sanction with immediate application would be
less effective than an award of additional days, which is not served until a prisoner’s
early release date (set pursuant to section 33 of the 1991 Act) and which in many
cases will be therefore served some time, even years, after the adjudication hearing.
Further, the Court does not consider that the Government have convincingly demonstrated significant material differences between the disciplinary needs in Scottish
prisons, where use of additional days was suspended almost two years ago, and those
needs in prisons in England and Wales. The Government had also not shown how the
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practical obstacles (administrative and financial burdens and delays in adjudication)
created by the new system introduced as a result of the Chamber’s judgment were not
on their own such as to render Article 6 inapplicable.
The offences with which the applicants were charged were classified by domestic
law as disciplinary. Thus, as the Chamber noted, according to national law the adjudication of such offences was treated as a disciplinary matter and was designed to
maintain order within the confines of the prison.
However, the nature of the offences was of greater importance in determining
whether Article 6 was applicable. In that respect, the offences were directed towards
a group with a special status – prisoners – and not at all citizens. However, this did
not render the nature of the offences prima facie disciplinary; it was only one of the
relevant indicators. The disciplinary charges also corresponded to offences under the
criminal law and while the charge against the second applicant involved a relatively
minor incident which might not have led to prosecution without the prison context,
the minor nature of the offence could not of itself remove it from the ambit of Article
6. The theoretical possibility of concurrent criminal and disciplinary liability was at
the very least a relevant point which tended to the classification of the nature of both
offences as mixed offences.
Furthermore, the awards of additional days were imposed after a finding of culpability, to punish the applicants for offences and to prevent further offending by them
and others, and the distinction made by the Government between punitive and deterrent aims was unconvincing, since these are not mutually exclusive and indeed are
characteristic features of criminal penalties. These factors gave the offences a certain
colouring which did not entirely coincide with that of a purely disciplinary matter
and it was therefore necessary to turn to the third criterion, namely the nature and
severity of the potential penalty.
The nature and severity of the penalty which was “liable to be imposed” on the
applicants (see Engel and Others, cited above, § 82) are determined by reference to the
maximum potential penalty for which the relevant law provides (see Campbell and
Fell, cited above, § 72; Weber v. Switzerland, judgment of 22 May 1990, § 34, Series A
no. 177; Demicoli v. Malta, judgment of 27 August 1991, § 34, Series A no. 210; Ben
ham v. the United Kingdom, judgment of 10 June 1996, § 56; and Garyfallou AEB, v.
Greece, judgment of 24 September 1997, § 33, Reports 1997-V, §§ 33-34).
The actual penalty imposed is relevant to the determination (see Campbell and
Fell, cited above, § 73, and Bendenoun v. France, judgment of 24 February 1994, § 47)
but it cannot diminish the importance of what was initially at stake (see Engel and
Others, cited above, § 85, together with Demicoli, Garyfallou AEB and Weber, loc.
cit.).
Turning therefore to the nature of the penalties in question in the present case, the
Court notes that the parties did not dispute the Chamber’s observations concerning
the effect in domestic law of the award of additional days under the 1991 Act.
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The Chamber found in this connection that remission of part of a prisoner’s sentence was initially considered in domestic law to be a privilege which could be granted and taken away at the discretion of the authorities, and to which the prisoner
had no legal entitlement. However, prior to the 1991 Act, the domestic courts had
already come to reject the notion that remission was a privilege and that prisoners
who had lost remission had not lost anything to which they were entitled. The courts
considered that, if remission was not a legal “right”, prisoners had at least a legitimate expectation of release on the expiry of the relevant period. In Campbell and Fell
(§ 72), the Court accepted that the practice of granting remission, as it existed at that
time, was such that it created in the prisoner a legitimate expectation that he or she
would recover his or her liberty before the end of the term of imprisonment and that
forfeiture of remission had the effect of causing the detention to continue beyond the
period corresponding to that expectation. The Court found support for that view in
the judgment of Lord Justice Waller in R. v. Hull Prison Board of Visitors, ex parte
St Germain and Others [1979] 1 All England Law Reports 701, and Livingstone and
Owen, Prison Law (second edition, 1999)).
The Court does not see any reason to depart from this analysis made by the Chamber of domestic law prior to the 1991 Act.
The Court therefore considers, as did the Chamber, that the effect of the 1991 Act
was to introduce more transparency into what was already inherent in the system
of grants of remission. While it abandoned the term “loss of remission” in favour
of “awards of additional days”, the 1991 Act embodied in law what had already been
the reality in practice. Accordingly, any right to release did not arise until the expiry
of any additional days awarded under section 42 of the 1991 Act. The legal basis for
detention during those additional days continued therefore to be the original conviction and sentence.
As noted by Lord Chief Justice Woolf in R. v. the Secretary of State for the Home
Department, ex parte Carroll, Al-Hasan and Greenfield, the award of additional days
did not increase a prisoner’s sentence as a matter of domestic law. The applicants’ custody during the additional days awarded was thus clearly lawful under domestic law.
Nevertheless, the Court does not consider that this goes to the heart of the question
of the precise nature of the penalty of additional days. As recently demonstrated by
the Court in Stafford v. the United Kingdom ([GC], no. 46295/99, §§ 64 and 79, ECHR
2002-IV), the Court’s case-law indicates that it may be necessary to look beyond the
appearances and the language used and concentrate on the realities of the situation.
The reality of awards of additional days was that prisoners were detained in prison
beyond the date on which they would otherwise have been released, as a consequence
of separate disciplinary proceedings which were legally unconnected to the original
conviction and sentence.
Accordingly, the Court finds that awards of additional days by the governor
constitute fresh deprivations of liberty imposed for punitive reasons after a finding of culpability. The Court finds further support for this view in the provisions
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of Rule 54(1)20 of the Prison Rules which allow for the imposition of additional days
during a prisoner’s detention on remand and, therefore, prior to any conviction, although such days would not be served in the event of acquittal.
This being so, the mere fact, emphasised by the Government, that at the time of the
governor’s decision the applicants were prisoners serving a lawfully imposed prison
sentence does not, in the view of the Court, serve to distinguish their case from that
of civilians or military personnel at liberty. It is, moreover, for this reason that the
question of the procedural protections to be accorded to prison adjudication proceedings is one properly considered under Article 6 and not, as the Government suggest, under the provisions of Article 5 of the Convention.
It is true that in Campbell and Fell the Court concluded that the penalty imposed
“came close to, even if it did not technically constitute” a deprivation of liberty. However, the Court was constrained to so frame its finding since it was examining a “loss
of remission” as opposed to an “award of additional days” for which the later 1991
Act provided.
The Court observes that in Engel and Others (§ 82) it found as follows:
“In a society subscribing to the rule of law, there belong to the ‘criminal’ sphere
deprivations of liberty liable to be imposed as a punishment, except those which
by their nature, duration or manner of execution cannot be appreciably detrimental. The seriousness of what is at stake, the traditions of the Contracting
States and the importance attached by the Convention to respect for the physical
liberty of the person all require that this should be so.”

Accordingly, given the deprivations of liberty liable to be and actually imposed on
the present applicants, there is a presumption that the charges against them were
criminal within the meaning of Article 6, a presumption which could be rebutted
entirely exceptionally, and only if those deprivations of liberty could not be considered “appreciably detrimental” given their nature, duration or manner of execution.
As to whether the presumption can be rebutted in the present case, the Chamber
could not find much guidance from the Court’s judgment in Campbell and Fell, and
the Grand Chamber agrees. In that judgment the Court concluded that the level of
“remission lost” by Mr Campbell (570 days) involved “such serious consequences as
regards the length of his detention” that that penalty had to be regarded as “criminal” for the purposes of Article 6 of the Convention. It was not therefore relevant, in
Campbell and Fell, to apply the “appreciably detrimental” test.

20 Rule 54(1) of the Prison Rules provided:
“Subject to paragraph (2), where an offence against discipline is committed by a prisoner who is detained only on remand, additional days may be awarded notwithstanding that the prisoner has not
(or had not at the time of the offence) been sentenced.”
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In the present case, it is observed that the maximum number of additional days
which could be awarded to each applicant by the governor was 42 for each offence
(Rule 50 of the Prison Rules21). The first applicant was awarded 40 additional days
and this was to be his twenty-second offence against discipline and his seventh offence involving violent threats. The second applicant was awarded 7 additional days’
detention and this was to be his thirty-seventh offence against discipline. The Court
also observes that there was nothing before the Chamber, and nothing was submitted to the Grand Chamber, to suggest that awards of additional days would be served
other than in prison.
In these circumstances, the Court finds that the deprivations of liberty which were
liable to be, and which actually were, imposed on the applicants cannot be regarded
as sufficiently unimportant or inconsequential as to displace the presumed criminal
nature of the charges against them.
In such circumstances, the Court concludes [by 11 votes to 6], as did the Chamber,
that the nature of the charges, together with the nature and severity of the penalties,
were such that the charges against the applicants constituted criminal charges within
the meaning of Article 6 of the Convention, which Article applies to their adjudication hearings.

21 Rule 50 of the Prison Rules provided as follows:
“(1) If he finds a prisoner guilty of an offence against discipline the Governor may ... impose one or
more of the following punishments:
(a) caution;
(b) forfeiture for a period not exceeding 42 days of any of the privileges under Rule 4 of these Rules;
(c) exclusion from associated work for a period not exceeding 21 days;
(d) stoppage of or deduction from earnings for a period not exceeding 84 days and of an amount not
exceeding 42 days’ earnings;
(e) cellular confinement for a period not exceeding 14 days;
(f) in the case of a short-term or long-term prisoner, an award of additional days not exceeding 42
days;
(g) in the case of a prisoner otherwise entitled to them, forfeiture for any period of the right, under
Rule 41(1) of these Rules, to have the articles there mentioned.
(2) If a prisoner is found guilty of more than one charge arising out of an incident, punishments
under this rule may be ordered to run consecutively but, in the case of an award of additional days,
the total period added shall not exceed 42 days.”
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B. Compliance with Article 6 § 3 (c)
1. The second limb of Article 6 § 3 (c)
The Court does not find any material difference between the parties’ positions before
the Chamber and Grand Chamber and sees no reason to depart from the Chamber’s
findings as to a violation of the second limb of Article 6 § 3 (c) of the Convention in
the present case. It therefore concludes [by 11 votes to 6] that, for the reasons indicated by the Chamber in its judgment and set out above, there has been a violation
of this provision.
[Editor’s note: the Court held that the finding of a violation constituted in itself sufficient just satisfaction for any non-pecuniary damage sustained by the applicants.]
DISSENTING OPINION OF JUDGES ZUPANČIČ AND MARUSTE
A. Introduction
We regret that we cannot join the majority in finding a violation in this case.
Principally, to put into operation the full powers of Article 6, including the right to
legal representation under Article 6 § 3 (c), in the context of post-conviction remedies
(parole), presupposes a premise concerning the legal nature of the original sentence.
With this premise we cannot wholly agree. On the other hand, if the situation were
reversed, that is, if a member State were to introduce full formalisation of the in-prison disciplinary procedures, we would perhaps question the wisdom of such a solution
– but we could not a priori maintain that this violates any aspect of the Convention.
That is, unless dire consequences were to derive from such formalism – as they in fact
did in Mastromatteo v. Italy ([GC], no. 37703/97, ECHR 2002-VIII).
If it were true that hard cases make bad law, we feel this is one of those situations.
1. In what we consider the key paragraphs … of the Grand Chamber judgment,
it is said:
“123. As noted by Lord Chief Justice Woolf in R. v. the Secretary of State for the
Home Department, ex parte Carroll, Al-Hasan and Greenfield ..., the award of additional days did not increase a prisoner’s sentence as a matter of domestic law.
The applicants’ custody during the additional days awarded was thus clearly lawful under domestic law. Nevertheless, the Court does not consider that this goes
to the heart of the question of the precise nature of the penalty of additional days.
... [T]he Court’s case-law indicates that it may be necessary to look beyond the
appearances and the language used and concentrate on the realities of the situation. The reality of awards of additional days was that prisoners were detained
in prison beyond the date on which they would otherwise have been released, as
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a consequence of separate disciplinary proceedings which were legally unconnected to the original conviction and sentence.
124. Accordingly, the Court finds that awards of additional days by the governor
constitute fresh deprivations of liberty imposed for punitive reasons after a finding of culpability ...” (emphasis added)

2. We do not concur with the purported realism of the majority judgment – basically
relying on the distinction between the so-called “realities of the situation” as opposed
to mere “appearances” – especially since it is contradicted by the very last sentence of
the next paragraph, where it is said:
“It is true that in Campbell and Fell the Court concluded that the penalty imposed
‘came close to, even if it did not technically constitute’ a deprivation of liberty.
However, the Court was constrained to so frame its finding since it was examining a ‘loss of remission’ as opposed to an ‘award of additional days’ for which the
later 1991 Act provided.”

Either the distinction is only apparent or it is real. Its authenticity, as we shall demonstrate, cannot depend just on semantic modifications in the domestic law.
3. Our dissenting opinion thus turns on the legal nature of the three or respectively four concurrent original sentences: for rape, possession of an imitation firearm
and attempted murder in the case of the first applicant, and for rape and robbery in
the case of the second. Before we grow sentimental about the human rights of the
two gentlemen, let it be noted that these are not traffic offences. Formalistic assessment of the risk personified by unreformed and potentially recidivist prisoners may
grievously endanger the human rights of other people. This is just what we saw in
Mastromatteo, cited above, where we examined the other side of the coin, namely the
positive obligations of the State under Article 2.
4. With reference to the Chamber judgment, and more specifically to section 33(2)
of the 1991 Criminal Justice Act, the real question is whether, under this legal regime,
the “original sentence” – at least in the established criminal-law sense (and in its
entirety) – is stricto sensu still a sentence. Has a final judgment which ex lege entails
the automatic right to be released, after only two-thirds of it have been served and in
so far as the remaining third is concerned, become a superfluous legal fiction? Moreover, since the execution of a final penal judgment necessitates an exchange between
the two branches of power (the judiciary and the executive branch), does this not
raise a fundamental constitutional issue?
With reference the Grand Chamber’s judgment, it is clear that it has applied the
Engel criteria – despite the Government showing how different these situations are
and that no direct comparison is possible. We agree with the Government. We would
like to point out, however, that the main difference between the situations does not lie
in the fact that someone who is in the course of fulfilment of his civic duty is under a
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certain (military) discipline. We consider as essential the fact that military service is
not served as a consequence of a final criminal conviction by a court of law – whereas
a prison sentence is. In principle, the final criminal conviction and sentence are, at
least in the theory of penal and penitentiary law, res judicata. Consequently, what
happens within the context of this conviction and sentence (in the course of serving the sentence) is related to the original penal judgment. Were there no original
conviction, neither would there have been any disciplinary proceedings against the
applicants. It is thus not accurate to argue, as the Grand Chamber does …, that disciplinary proceedings are “unrelated to the original conviction”.
B. Constitutional implications
5. The constitutional-law aspect arises indirectly as it did for Lord Woolf in R. v. the
Secretary of State for the Home Department, ex parte Carroll, Al-Hasan and Green
field (judgment of the Court of Appeal of 19 July 2001). There, the appellants argued
that Article 6 of the Convention should apply to prison disciplinary proceedings, referring, inter alia, to the changes brought about by the 1991 Act. Lord Woolf, in order
to resolve the issue, cogently reverted to the crucial preliminary question concerning
the true legal nature of the “original sentence”.
“Section 42(1) of the 1991 Act provided a power to make prison rules which included provision for the award of additional days but section 42(2) makes it clear
that where additional days are awarded to a prisoner the additional days are aggregated with the period which would otherwise have to be served before the prisoner is released on licence. ...
The new statutory framework properly understood is not fatal to the cases advanced by the appellants. Section 42 merely gives their case its proper perspective. The awards of additional days to be served by each of the appellants did not
have the effect of adding to their sentence. It was not a fresh sentence of imprisonment. Their effect was to postpone the appellant’s release on licence. The awards
clearly had a practical effect so far as the appellants were concerned and that
practical effect was to postpone their release. But there was no question of their
sentence being increased as a matter of law. Additional days could not be imposed
so that they extended the actual sentence, which the appellants were serving, and
the sentence passed by the court was the justification for the appellant’s detention
for the purposes of Article 5(1) [of the European Convention on Human Rights].”
(emphasis added)

We do not know how much clearer one can be. Taking such a view, with which we
fully agree, on the “original sentence”, of course implies that the early release, the remission, the conditional release, the parole or whatever one chooses to call it, cannot
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be a prisoner’s right. It may be a factual “expectation”, even a reasonable one, but at
bottom it is still a privilege.22 The privilege may or may not be granted.
6. The accepted meaning of the res judicata doctrine in criminal law implies
that the final judgment pronounced by the judicial branch is to be executed by the
executive branch. In criminal law, the doctrine entails the finality of the sentence
pronounced by the trial judge. The judicial branch of power, while applying the substantive criminal-law norm, finally determines the required term of imprisonment.
When taking into account the retributive, the preventative, the reformative and other
decisive factors for his legally binding sentencing decision, the judge, and especially
so in the Anglo-Saxon legal tradition, enjoys a certain margin of discretion (teleologically, in terms of comparative justice etc.). The resulting pronouncement of a
criminal sentence to a particular defendant is therefore a final act of an independent
judicial power.
7. The execution of the judgment in criminal law may not be a single event. The
due execution of the sentence of imprisonment may take many years. It requires the
unremitting involvement of the executive branch (the prison authorities). At the end
of the trial, the retributive element of the sentence may be finally determined but it
is impossible for the trial judge to foresee the evolution of the desired improvement
in the prisoner’s personality (re-socialisation). On a day-to-day basis, it is hence the
executive branch (the prison authorities) who must deal with the prisoner.
In consequence, for example, two-thirds of the sentence continues to depend on
the retributive, reformative, preventative, etc., criteria contemplated at the outset by
the sentencing judge, whereas the latter two criteria are now, through the monitoring of the behaviour of the prisoner, under the discretionary power of the prison
authorities. The secondary nature of this assessment derives from the fact that the
“just desert” and other determinate aspects of punishment have been unyieldingly
fixed in the original sentence. The early release is therefore by its very legal nature
a less determinate matter of the prospective in-prison assessment of the prisoner’s
response to re-socialisation endeavours by the prison authorities and of mercy, clemency, leniency, etc.

22 The distinction between penalties and rewards is not always easy to establish. Yet, once perceived,
this distinction often becomes – or ought to become – decisive. The state may grant certain privileges
(rewards) to a certain class of people. On the international plane, the position of the European Court
of Human Rights (ECHR) has been that the granting, vel non, of privileges is in itself not litigable.
They are not litigable presumably because – although this has never been said but amounts to the
same thing – privileges are not rights....The consequences of our taking such or other position on the
question whether something is a privilege (subject to discretion) or a right (subject to litigation) are
momentous. If the boundary between penalty and reward, between a right and a privilege, is unclear,
particular legal processes risk becoming hostage to the exercise of misleading labels. See The Owl
of Minerva, pp. 413-14. For more on the distinction between rights and privileges, see The Owl of
Minerva, pp. 413-28. Also see Letsas, The Truth in Autonomous Concepts: How to Interpret the ECHR,
at p. 288 (discussing Engel and Others v. The Netherlands (1976) Series A no. 22.)
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8. Into this constitutional division of labour between the branches of power falls
the judicial proviso that, for example, one-third of it may at the discretion of the
executive branch possibly be subtracted from the original sentence if and only if the
prisoner has demonstrated a real and personal capacity to be re-socialised. The import of parole (prospective conditional release), or the release earlier than foreseen in
the final judicial sentence, is simply that it provides (a) for the required flexibility in
the application of a certain fraction of punishment and (b) for the prisoner’s direct
motivation to improve his attitude vis-à-vis society.
9. This does not mean that the judicial branch of power, fully governed by the “fair
trial” requirements of Article 6 as it should be, has thus surrendered its sovereignty
(the finality of its judgment) to the executive branch. Judicial discretion and the power it implies have, as it were, already been exhausted. The final result, however, is the
full original sentence.
A “window of opportunity” has been left open in case the prisoner serving his
full original sentence behaves well. This should be seen as an exception to the rule
implying the prisoner’s duty to serve the full original sentence. The prison authorities
are therefore assessing the situation within the legally binding context of the original
sentence. It is that sentence and that sentence alone which empowers them to use
their own discretion as to whether they will fully (or only partially) execute it.
10. In terms of constitutional law, therefore, the judicial discretion is primary,
whereas the executive branch’s discretion is secondary and derivative.
11. However, under the current English regime, what was formerly a judicial proviso is now mandated by the legislature. In terms of comparative law this is not at all
unusual. Most national criminal laws provide for the prospect of parole after twothirds of the sentence has been served. The idiosyncrasy of the English legal system
is the prisoner’s automatic “right”, unless he breaches the prison rules, to be released
earlier than foreseen by the original sentence.
This “automatic right” represents a further legislative incursion into the definiteness of the judicial decision. Certain legislative mandatory sentencing schemes were
for this reason found to be unconstitutional by the various national supreme and
constitutional courts – mostly on the grounds of the checks and balances doctrine.
All such legislative intercession takes place in the context of a binding original sentence. The legislature cannot constitutionally set up a system in which every prisoner
would automatically acquire the right to be released once he has served two-thirds
of his sentence.
12. It is thus logically compelling that the denial of early release cannot be interpreted as a “fresh deprivation of liberty”.
C. The right and the privilege
13. The “proper perspective” (or, in the language of the majority judgment, “the pre
cise nature of the penalty of additional days”) Lord Woolf is referring to stems from
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the clear jurisprudential distinction between a “right” and a “privilege”.23 This differentiation has many decisive legal implications. Rights, especially in criminal law, require restrictive substantive criteria (lex certa, lex clara, principle of legality, etc.) and
strict procedural formalism – whereas privileges (clemency, rewards, awards, prizes,
honours, etc.) do not.24 Rights and duties lend themselves to legal remedies and regulation, whereas privileges do not.25 To confuse the two, in other words to say that the
prisoner now has ex lege the right (or the enforceable “legitimate expectation“)26 to
be released, rather than a privilege resulting from his morally desirable “good behaviour”, makes the law defeat precisely what it is intended to defend, namely the accepted wisdom of parole. If the law makes the conditional release a right rather than
a privilege, it effectively deprives the prisoner of his motivation to improve.
14. We suspect that the established custom of awarding early release led the English legislature pragmatically to enshrine the status quo into law. It thus suddenly
made a prisoner’s release appear as a right – unless he breached the prison rules. It
was this pragmatic “nomotechnical” approach which created the present mystification in the first place.
D. The philosophy of parole
15. One should keep in mind that probation and parole in criminal law have, ever
since their inception in the nineteenth century, been predicated upon the positive and flexible – that is, non-rigid and non-formalistic – prospect of rewarding
prisoners’ good behaviour. The historic success of both parole (conditional release)
and probation (conditional sentence) is explained by this positive and lasting influence the rewarding of good behaviour has on the personality of the convicted
criminal.27
16. Early release in England is now semi-automatic and mandated by law. The
prison governor may prolong the imprisonment for 42 days (for each breach of the
prison rules). Yet, in comparison with the classic early release systems, this is simply
the reversal of the method. Grosso modo and in advance, this regime promises to reward the prisoner’s “good behaviour” unless he breaches the prison rules. In the classical parole system, the duty to serve the full sentence comes first, while the privilege

23 The distinction derives from the fundamental dissimilarity between the morality of duty and the
morality of aspiration as elucidated by Lon L. Fuller in The Morality of Law (1965).
24 This should not be interpreted to mean that the privilege of early, temporary, conditional, etc., release may be granted arbitrarily, in a discriminatory fashion, etc. (see paragraph 9 above).
25 If these are rights, they must be litigable; if they are privileges, they should not. See The Owl of Mi
nerva pp. 415.
26 The term “legitimate expectation” (in French, espérance légitime) is what might be called the legiti
matio ad causam activa relevant in terms of the first paragraph of Article 1 of Protocol No. 1. We find
its use in the present context misleading.
27 See, for example, <www.appa-net.org/media2003/parolehistory.htm>.
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of the reward of early release is secondary. Here, the privilege is promised beforehand
and the original duty to serve a longer fraction of the sentence ensues only if there is
a breach of the prison rules. This should dispel the false impression that reverting to
the initial duty to serve a larger portion of the original sentence constitutes the new
“reality of the situation” and that “awards of additional days by the governor constitute
fresh deprivations of liberty imposed for punitive reasons after a finding of culpabil
ity” (see … the Grand Chamber judgment). The denial of a conditionally promised
privilege (reward) cannot be construed as a new punishment. That the refusal of the
provisional reward may now appear to be a (new) punishment does not at bottom
change the nature of the parole system. The “new reality” of the situation, in other
words, is simply the mirror image of the old reality.
17. To be clearer, let us take this one step further. Were the legislature minutely
to regulate – say, in various “prison rules” – all the preconditions for early release,
surely it would include in this regulation (since this is the principal purpose of parole, conditional release, etc.) the criterion of “good behaviour”. The assessment of
what constitutes “good behaviour,” even if “bad behaviour” were to be exhaustively
itemised in the prison rules, would inevitably require some discretionary judgment
on the part of somebody, say, prison authorities. It should not perplex us that the
situation here is reversed – since the question becomes whether the prison governor
has the right to impose up to another 42 days for each instance of “bad behaviour”
(breach of prison rules).
18. In addition, it would be illogical to infer from this alone that the prisoner’s
privilege to be released has for this reason become a right. Of course, once a privilege
is granted, it does become a right. But the decision whether it should be granted is a
decision about privilege, not about a right. This misunderstanding, we think, is part
of the perplexity of this case.
19. Another pragmatic discrepancy (with fundamental procedural consequences)
between judicial sentencing, on the one hand, and the early release assessment by
the prison authorities, on the other hand, stems from the two very different kinds of
reasoning required by the two different appraisals.
The sentencing phase of the criminal trial is wholly retrospective, whereas the
monitoring of the prisoner by the prison authorities with a prospect of early release is
mostly prospective. The retrospective assessment performed by the sentencing judge
derives from the facts established beyond reasonable doubt during the main trial. The
prospective assessment, however, since it deals with the probabilistic imponderables
of the prisoner’s future dangerousness – we have seen the tragic consequences of this
in Mastromatteo, cited above, where the assessment was perfunctorily performed by
the Milan giudice delle pene – simply does not lend itself to the same “fair trial“ requirements as do the hard facts in the retrospective criminal trial.
The speculative imponderables concerning the future probability that the particular prisoner will, upon (conditional or early) release, relapse into criminal conduct,
make unfeasible the regular adversarial (“fair trial“) give and take based on hard
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facts proved beyond reasonable doubt. A measure of exploratory and provisional “arbitrariness”, it being a prognostic exercise, is unavoidable in this prospective assessment procedure.
Are we really prepared to make the early release procedure a mini “fair trial“, this
being consequent to calling an early release a “right” requiring the application of Article 6 procedural minimal standards, if the formalistic prospective assessment will
result in such appalling consequences?
20. Yet herein precisely lay the ingeniousness of the whole idea of parole. It let the
judicial branch pronounce the full “original” sentence – with the proviso that the
potential early release be subject only to the anticipated, because unavoidable, uncertainty of the subsequent decision by the executive branch.
As Lord Woolf saw it, the “original sentence” legally covers the prisoner’s duty to
serve his term until the last day of mandated imprisonment. Should he behave well
and thus justify a benevolent expectation concerning his future civility, this cannot
mean that the conditional release has become his right, his “legitimate expectation”,
etc. A higher form of pragmatism tells us that the conditional release of a prisoner
can only be a privilege authorised by the judge or the legislature and bestowed upon
him by the executive branch of power (the prison authorities).
21. Are the 42 days, which at a maximum the prison governor may impose, part
of this prospective assessment, or are they simply a retrospective punishment for the
breach of prison rules? If they are a punishment, do they not require a separate trial?
If they do not, are they not somehow connected to the original sentence? If they are
justified as an extrapolation from the original sentence, are they not so because they
imply the prospective assessment we described above? If they do not, that is, if they
are a fresh punishment for the breach of the prison rules, then they require a separate
and “fair trial” – not just certain elements of it.
The Grand Chamber judgment either goes too far, or it does not go far enough.
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Fair trial – absence of accused from appeal hearing
Hermi v. Italy
Judgment of 18 October 2006 [Grand Chamber]
THE FACTS
On 28 November 1999 the applicant was discovered in possession of a package containing 485 grams of heroin and was arrested by the Rome carabinieri. Proceedings
were instituted against him for drug trafficking. On 23 December 1999 the applicant
appointed two lawyers of his own choosing, Mr M. Marini and Mrs D. Puccinelli.
The proceedings against the applicant for drug trafficking were conducted, at his
request, under the summary procedure28 provided for in Articles 438 to 443 of the
Code of Criminal Procedure (“the CCP”). The record of the hearing shows that there
was no interpreter present. The applicant stated that he had understood the content
of the charge and the evidence against him and could speak Italian. He was convicted
following adversarial hearings held in private. In the proceedings at first instance, he
participated in the hearings with his lawyers.
The applicant appealed against the judgment. On 1 September 2000, the applicant,
who was in Rome Prison, was given notice of the appeal hearing.29 Between 1 September 2000 and the day of the hearing, the applicant had no contact with his lawyers.
At the hearing on 3 November 2000, Mr Marini objected to the continuation of
the proceedings in the absence of his client and requested that the latter be brought

28 The summary procedure is governed by Articles 438 and 441 to 443 of the CCP. It is based on the
assumption that the case can be decided at the preliminary hearing on the basis of the case file as it
stands (allo stato degli atti). When the summary procedure is adopted, the hearing takes place in private and is devoted to hearing the arguments of the parties. As a rule, with the exception of cases in
which the defendant requests the admission of fresh evidence (integrazione probatoria), the parties
must base their arguments on the documents contained in the file held by the Public Prosecutor’s Office. If the judge decides to convict the defendant, the sentence is reduced by one-third. The judgment
is delivered in private.
29 The applicant, who was in Rome Prison, received a letter entitled “Notice to appear in appeal proceedings before the court sitting in private” (decreto di citazione per il giudizio di appello davanti la
Corte in camera di consiglio), the relevant parts of which read:
“The President ... of the Court of Appeal ... in view of the notice of appeal lodged by (1) Basilaran
Pacilyanathan, born [in] Sri Lanka on 1 November 1964, who is [in] Vasto Prison and (2) Fauzi [sic]
Hermi, born [in] Tunisia on 27 January 1969, who is [in] Regina Coeli Prison ... against the judgment
of the Rome preliminary hearings judge of 24 March 2000 convicting them as [set out] in the official
record[;] whereas in the appeal proceedings the court must sit in private as the circumstances are
those provided for in Articles 443 § 4 [and] 599 § 1 of the CCP ... ; having regard to Article 601 of
the aforementioned Code of Criminal Procedure; gives notice to the above‑mentioned [persons] to
appear at the hearing which the Court of Appeal ... is to hold in private on 3 November 2000, at 9
a.m., to rule on the above appeal. The appellants may, up to five days before the hearing and through
the intermediary of [their] lawyers, examine at the registry the records and documents and ... make
a copy of and consult them...”
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from the prison to the hearing room. The Rome Court of Appeal dismissed his request, observing that the applicant had not informed the authorities in advance that
he wished to participate in the appeal proceedings.
In a judgment of 3 November 2000 the Court of Appeal upheld the judgment at
first instance.
The applicant appealed on points of law. He alleged, inter alia, that the appeal
judges had not allowed him to attend his trial and that the notice to appear at the appeal hearing had not been translated into Arabic.
In a judgment of 24 January 2002, the Court of Cassation dismissed the applicant’s
appeal. It observed that neither the Convention nor the CCP required procedural
documents to be translated into the language of a non-national defendant in Italy.
As to the other complaints, the Court of Cassation observed that the presence of the
defendant was not required under the summary procedure, the adoption of which
had been requested by the applicant himself of his own volition. Furthermore, the
applicant had not made clear his wish to participate in the appeal hearing.
THE LAW
The applicant, who had been assisted by two lawyers of his own choosing, had been in
a position to understand the implications of his request for adoption of the summary
procedure, in particular the fact that the hearings before the trial and appeal courts
would be held in private. Given that the summary procedure was aimed at speeding
up criminal proceedings, the fact that hearings were held in private was not contrary
to the Convention.
Under Italian law, the applicant had an indisputable right to attend the appeal
hearing, on condition that he made a request to be brought to the hearing room.
That is not contested by the Government and, moreover, is made clear by the domestic provisions concerning private hearings. In particular, Article 127 § 3 of the CCP
stipulates that “evidence shall be heard from ... the other recipients of the notice [of
the date of the hearing]” – a category which included the defendant – “if they appear
at the hearing”. Article 599 § 2 of the CCP states that the proceedings are to be adjourned if “a defendant who has expressed a wish to appear” has a legitimate reason
for not attending. It is hard to see how this would be possible if the legislation did not
confer on the defendant the right to take part in the appeal hearing.
That does not necessarily imply, however, that the presence of the applicant at the
appeal hearing is required by Article 6 § 1 of the Convention, as the requirements of
that provision are autonomous in relation to those of national legislation.
In the instant case, the Court deems it appropriate to proceed on the basis of the
following facts. The Rome Court of Appeal, as is readily understandable, was empowered to rule solely on those aspects of the decision referred to in the grounds of appeal
(see Article 597 § 1 of the CCP). In the grounds of appeal, the applicant confined
himself to reiterating the arguments adduced in his defence before the preliminary
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hearings judge, namely that the drugs in his possession had been for his own personal use. He also alleged that the way in which the legislation on drugs had been
interpreted was unconstitutional. In addition, in the pleadings which they filed on
23 October 2000, the applicant’s lawyers argued that the expert chemical analysis of
the drugs was null and void owing to procedural defects.
In the Court’s view these grounds related essentially to the legal characterisation
of the offence and to the interpretation of the domestic legislation on drugs and the
validity of expert reports. On the other hand, the fact that the applicant had been in
possession of the drugs was not disputed at the appeal stage (see, mutatis mutandis,
see Fejde v. Sweden, judgment of 29 October 1991, § 33). The applicant had been arrested in flagrante delicto and at no stage in the proceedings attempted to deny the
factual basis of the charges against him. In particular, insofar as the applicant continued to maintain at the appeal stage, despite all appearances to the contrary, that
the drugs found in his possession had been intended for his own personal use and not
for sale, even though the quantity concerned, according to the preliminary hearings
judge, was equivalent to more than twenty years’ average consumption, the Court
fails to see how in the present case the physical presence of the applicant at the appeal
hearing could in any way have influenced the characterisation of the offence of drug
trafficking which had formed the basis for his conviction.
The Court also notes that, as the prosecution could not appeal against a decision
to convict which did not alter the characterisation of the offence, the Rome Court of
Appeal had no power to increase the applicant’s sentence. The court could uphold the
sentence imposed at first instance, reduce it or acquit the applicant. In that respect
the present case differs from that of Kremzow v. Austria (judgment of 21 September
1993, Series A no. 268‑B).
Lastly, the Court notes that, under the summary procedure, which was requested
by the applicant, the production of fresh evidence is ruled out in principle, as the
decision must be taken on the basis of the documents contained in the file held by
the Public Prosecutor’s Office (see, in particular, Articles 438 § 1 and 442 § 1a of
the CCP). It is true that, under the terms of paragraph 5 of Article 438, the defendant
may make his request for adoption of the summary procedure subject to the admission of fresh evidence necessary for the court to reach a decision. However, that did
not occur in this case, as the applicant had consented to a decision being given on the
sole basis of the evidence obtained by the authorities during the preliminary investigation. Accordingly, he knew or should have known through his lawyers that the appeal hearing would be confined in principle to hearing the arguments of the parties,
without any evidence being produced or witnesses examined.
In the light of the above, and having taken into account all the specific circumstances of the present case, the Court considers that, regard being had to the fact that
the applicant participated in the first-instance hearings and that those proceedings
were of an adversarial nature, the requirements of a fair trial, as defined by the Convention, did not necessitate the presence of the applicant at the appeal hearing.
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That finding is sufficient basis for concluding that there has not been a violation of
Article 6 § 1 of the Convention. In any event, the Court observes that, even assuming
that the applicant had a right under the Convention to appear at the hearing of 3 November 2000, he was duly informed of the date of that hearing and waived his right
to appear. With regard to the last point, the Grand Chamber considers that it is clear
from the case file that the applicant had sufficient command of Italian to grasp the
meaning of the notice informing him of the date of the appeal court hearing.
It is regrettable that the notice did not indicate that it was for the applicant to request, at least five days before the date of the hearing, that he be brought to the hearing room. However, the State cannot be made responsible for spelling out in detail,
at each step in the procedure, the defendant’s rights and entitlements. It is for the
legal counsel of the accused to inform his client as to the progress of the proceedings
against him and the steps to be taken in order to assert his rights. The Court points
out that it is clear from the wording of Article 599 § 230 of the CCP and the case-law
of the Court of Cassation (see judgment no. 6665 of 1995) that a prisoner wishing to
attend the appeal hearing in the context of a summary procedure must make known
his wish to be brought to the hearing at least five days in advance. That would have
been known to the lawyers appointed by the applicant.
In the present case, the applicant at no point alerted the authorities to any difficulties encountered in preparing his defence. Furthermore, in the Court’s view, the
shortcomings of the applicant’s counsel were not manifest. The domestic authorities
were therefore not obliged to intervene or take steps to ensure that the defendant was
adequately represented and defended (see, conversely, Sannino v. Italy, no. 30961/03,
27 April 2006, § 51).
It should also be pointed out that there were further indications lending weight
to the conclusion that the applicant did not wish to take part in the appeal hearing.
Firstly, there is nothing in the case file to indicate that, on the day of the hearing,
when he realised that he was not going to be taken to the hearing room, the applicant
protested to the prison authorities. Secondly, in their pleadings of 23 October 2000,
filed with the registry of the Court of Appeal a mere eleven days before the date of

30 When an appeal is lodged under the summary procedure, the second-instance proceedings are conducted in accordance with the provisions of Article 599 of the CCP. The relevant parts of Article 599
read as follows:
		“1. When an appeal relates solely to the type or severity of the sentence, ... the court shall sit in
private in accordance with the arrangements set forth in Article 127.
		2. The hearing shall be adjourned if a defendant who has expressed a wish to appear has a
legitimate reason for not attending.
		3. In cases where the investigation is reopened after the appeal proceedings have begun, the
judge shall take the evidence in private, in accordance with Article 603. The prosecution and
defence counsel must be present. If the latter is not present when the reopening of the investigation is ordered, the judge shall set down a further hearing and shall order a copy of his decision to be forwarded to the prosecuting authorities and served on counsel for the defence”.
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the hearing, the applicant’s lawyers did not request that Mr Hermi be brought to the
hearing room.
It is true that, at the appeal hearing, Mr Marini objected to the proceedings being
continued in his client’s absence. However, in the Court’s view, that objection, made
at a late stage and unsupported by any statement from the defendant himself, could
not outweigh the attitude adopted by the applicant.
In the light of the above, and taking account in particular of the conduct of the
applicant’s lawyers, the Court considers that the Italian judicial authorities were entitled to conclude that the applicant had waived, tacitly but unequivocally, his right
to appear at the hearing of 3 November 2000 before the Rome Court of Appeal.
Moreover, the applicant could have asserted that right without the need for excessive
formalities.
It follows that there has been no violation of Article 6 of the Convention [12 votes
to 5].
JOINT DISSENTING OPINION OF JUDGES ROZAKIS, SPIELMANN, MYJER
AND ZIEMELE
(Translation)
1. Notwithstanding the fact that we agree with the majority’s reiteration of the general principles which apply regarding the right of the defendant to take part in the
hearing and to be informed of the charges against him, and the waiver of the right
to appear, we cannot subscribe to the manner in which the judgment applies these
principles to the instant case.
2. Let us recall the facts.
First of all, the applicant was informed that the appeal hearing had been set down
for 3 November 2000. However, at no point was he informed of any requirement to
state his intention of taking part in the hearing. The letter entitled “Notice to appear
in appeal proceedings before the court sitting in private” simply stated that “appellants may, up to five days before the hearing and through the intermediary of [their]
lawyers, examine at the registry the records and documents and ... make a copy of
and consult them...”
3. The rule requiring the defendant to expressly request that evidence be heard
from him in person actually results from an interpretation of Italian case-law. In its
judgment no. 6665 of 24 April 1995 (Visciano), the Court of Cassation articulated the
following legal principle: “A defendant who is in prison or under house arrest must
also be given a hearing ... in appeal proceedings against a judgment given [following]
summary proceedings in accordance with Article 442 of the CCP, but only if he or
she so requests within the time-limit laid down by Article 127 (2) of the CCP (that is,
at least five days before the hearing), in accordance with the reference in the last paragraph of Article 443 of the CCP to Article 590, the first paragraph of which refers,
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in turn, to the ‘formalities provided for in Article 127’ for proceedings conducted in
private.”
4. We would point out that, at the hearing of 3 November 2000, one of the lawyers
objected to the proceedings being continued in his client’s absence and requested that
the latter be brought from the prison to the hearing room.
5. Next, it should be stressed that the hearing before the Court of Appeal was devoted to establishing whether the drugs found in the applicant’s possession had been
intended for his own personal use and whether the first‑instance court had interpreted the relevant legislation in a manner which penalised drug users not involved
in trafficking. The appeal court had full jurisdiction and was free to examine the case
as to the facts and the law.
6. Finally, the applicant was a foreign national with only a limited knowledge of
the Italian legal system. His command of Italian was probably not sufficient to enable him to familiarise himself with the finer points of Italian criminal procedure. In
any event, we consider it largely irrelevant whether the applicant had the necessary
language skills to grasp the meaning of the notice informing him of the date of the
appeal court hearing, since the notice made no mention of the steps to be taken in
order to attend the hearing.
7. Granted, the conduct of the applicant’s lawyers was not above reproach. We can
readily subscribe to the reasoning of the majority in criticising the lawyers’ lack of
diligence. If communication between the lawyers and the applicant had been better
and the lawyers had taken steps to ensure that the applicant attended the appeal hearing, no issue would have arisen under the Convention.
8. However, the conduct and shortcomings of the lawyers do not absolve the authorities of their responsibilities.
While the “summary procedure” which was applied in the instant case has certain
exceptional features, it has to be said that it does not expressly restrict participation
in any stage of the proceedings. It is sometimes said in jest, rightly or wrongly, that
prisoners know their rights and the rules of criminal procedure better than many
lawyers. However, that does not exempt the authorities from the obligation to inform
prisoners of their basic rights.
9. Our Court’s case-law is clear.
As the judgment rightly points out: “In the interests of a fair and just criminal
process it is of capital importance that the accused should appear at his trial (see Lala
v. the Netherlands, judgment of 22 September 1994, § 33, Series A no. 297‑A; Poitrimol
v. France, judgment of 23 November 1993, § 35, Series A no. 277‑A; and De Lorenzo
v. Italy (dec.), no. 69264/01, 12 February 2004), and the duty to guarantee the right
of a criminal defendant to be present in the courtroom – either during the original
proceedings or in a retrial – ranks as one of the essential requirements of Article 6
(see Stoichkov v. Bulgaria, no. 9808/02, 24 March 2005, § 56).”
These principles accord with the text of Article 6 of the Convention. As the Court
recalls in the judgment: “Although this is not expressly mentioned in paragraph 1 of
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Article 6, the object and purpose of the Article taken as a whole show that a person
‘charged with a criminal offence’ is entitled to take part in the hearing. Moreover,
sub-paragraphs I, (d) and (e) of paragraph 3 guarantee to ‘everyone charged with a
criminal offence’ the right ‘to defend himself in person’, ‘to examine or have examined witnesses’ and ‘to have the free assistance of an interpreter if he cannot understand or speak the language used in court’, and it is difficult to see how he could exercise these rights without being present (see Colozza v. Italy, judgment of 12 February
1985, § 27, Series A no. 89, and Sejdovic v. Italy, (no. 56581/00, 1 March 2006, § 81).”
10. In the judgment, the Court reiterates: “Where an appellate court has to examine a case as to the facts and the law and make a full assessment of the issue of guilt or
innocence, it cannot determine the issue without a direct assessment of the evidence
given in person by the accused for the purpose of proving that he did not commit
the act allegedly constituting a criminal offence (see Dondarini v. San Marino, no.
50545/99, 6 July 2004, § 27).” The judgment continues: “Applying these principles in
the Ekbatani case ([judgment of 26 May 1988, Series A no. 134], § 32), the Court took
the view that the presence of the defendant at the appeal hearing was required, as the
case could not be properly determined without a direct assessment of the evidence
given in person by the applicant and by the complainant, since the defendant’s guilt
or innocence was the main issue for determination before the appellate court. That
finding was not altered by the fact that the appeal court could not increase the sentence imposed at first instance (see, mutatis mutandis, Dondarini, cited above, § 28,
and De Biagi v. San Marino, no. 36451/97, 15 July 2003, § 23).”
11. In the present case, the appellate court was called upon precisely to examine
the case as to the facts and the law and to make a full assessment of the applicant’s
guilt or innocence. In addition – as our colleague Judge Zupančič points out in his
dissenting opinion – it is not easy to separate the “law” from the “facts”.
12. As regards the waiver of the right to appear, the Court has always required
any such waiver to be “unequivocal”. Moreover, it reiterates this principle as follows:
“In view of the prominent place held in a democratic society by the right to a
fair trial (see, among many other authorities, Delcourt v. Belgium, judgment of
17 January 1970, § 25 in fine, Series A no. 11), Article 6 of the Convention imposes
on every national court an obligation to check whether the defendant has had the
opportunity to apprise himself of the date of the hearing and the steps to be taken
in order to take part where, as in the instant case, this is disputed on a ground that
does not immediately appear to be manifestly devoid of merit (see, mutatis mu
tandis, Somogyi v. Italy, no. 67972/01, § 72, ECHR 2004-IV). This applies equally
in the context of simplified procedures such as the summary procedure, where the
accused has waived a number of his or her rights.”31

31 Our italics.
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13. We are therefore of the opinion that the applicant had the right to take part in
the proceedings before the court of appeal. That right, which existed in Italian law, is
guaranteed, moreover, by Article 6 of the Convention. The general principles of our
case-law should have been applied in full, it being clear that this case bears closer
resemblance to Dondarini v. San Marino than to Kamasinski v. Austria.
14. The applicant had not waived his right to appear in an unequivocal manner.
While the Rome Court of Appeal observed that the applicant had not informed the
authorities in advance that he wished to take part in the appeal proceedings, and the
Court of Cassation simply reiterated that the defendant had not expressed a wish to attend the hearing, neither of these courts made any reference to a waiver on the part of
the applicant of his right to appear. For an explicit waiver to exist, the authorities would
at least have had to inform the applicant officially that if he did not contact them within
a certain period he would be deemed to have explicitly waived his right to appear.
15. The present case concerned a serious matter, in terms of both the nature of
the offence and the potential sentence. In such circumstances, domestic courts have
a duty to be particularly vigilant in ensuring that all the procedural guarantees are
complied with. This was all the more necessary in the instant case since the applicant, who was in detention pending trial, was dependent on the public service for his
transport from the prison to the hearing room.
16. Furthermore, the request to postpone the hearing would not have presented
any insurmountable problems in the instant case. In that regard, it should be borne
in mind that the hearing room where the appeal was to be examined was situated in
Rome, the same city in which the applicant was in prison. Postponing the hearing
would have enabled the applicant to be brought from the prison to the hearing room
without difficulty. Given that the two locations were close together, he could have
been brought there at very short notice.
17. In conclusion, we believe that there has been a violation of Article 6 of the
Convention.
DISSENTING OPINION OF JUDGE ZUPANČIČ
I agree with the joint dissenting opinion of Judges Rozakis, Spielmann, Myjer and
Ziemele. However, to the extent that the decision in this case hinges on the distinction between facts and law32 – that is, to the extent that the Rome Court of Appeal

32 The distinction between the facts and law has been discussed by various authors in different ways:
“As Jerome Hall has pointed out, the relationship between the abstract norm and the concrete case
seems analogous to the relationship between concept and reality. Alchourron and Bulyigin, as well
as J.Horowitz, have attempted to show that indeed the rule of law, as opposed to the rule of man,
depends on the level of conceptualization and the proper use of formal logic. Kelsen, on the other
hand, maintains that there will always be a discrepancy between the abstract norm and the concrete
one – that the concrete norm is always created anew and relatively independent of the abstract one.
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would have been justified in dispensing with the presence of the defendant on the
assumption that only legal issues were to be decided – I would like to contribute my
own opinion concerning the relative nature of the distinction between factual and
legal issues.33
Legal issues cannot easily be separated from factual considerations either in ab
stracto or in concreto.
The reason for this is very simple. In abstracto it may be said that the choice of the
norm (la qualification du cas) in relation to which the fact pattern is to be considered – clearly determines which facts are going to be considered as legally relevant
and which are not.34 A different choice of legal characterisation brings different facts
to the fore, or at least a different interpretation of the same facts. Even an extreme
Hobbesian position is tenable in this respect, that is, that there simply are no legally
relevant facts unless there is a prior legal norm (of criminal law) under which these
facts become legally relevant.35 To cite one example, the killing of the pawnbroker
woman described by Dostoyevsky in his novel Crime and Punishment can only be

Engisch and André-Vincent, however, argue that the process of “Konkretisierung,” in which the abstract command is translated into concrete reality, is law, because law lives in its concrete decisions,
not in general and abstract norms.” For more this subject, see The Owl of Minerva, p. 260.
33 Arguing that separating the facts from the law is an outdated practice, The Owl of Minerva talks
about the “unrealistic ‘Cartesian’ separation line between the abstract and the concrete” and notes
that such “reasoning by logical subsumption of concrete facts under a major premise presupposes a
strict vertical distinction between the abstract and the concrete.” See p. 370. For more on the relationship between the norm and the facts, see See Owl of Minerva pp. 260-84.
34 Judge Zupančič elaborates at length on the question of ‘legally relevant facts’ in The Owl of Minerva,
where he says: “The perception of facts in a criminal case is influenced by the various possible hypotheses and their legal relevance...A fact is really a fact only because of the special prism that the
criminal law super-imposes on the reality of human behaviour.” (p. 70). As all raw data can be perceived through a variety of different combinations of legal concepts, he argues, “Facts change their
nature when seen through different major premises, hypotheses etc. The same basic object-event
has innumerable identities. In law, a person is insane, in society he is a nuisance, in psychiatry he
is psychotic, in religion he is possessed – so what is the ‘basic fact’ then? Is there objective truth per
se?...Wittgenstein has conclusively shown that all systems of reference in the last analysis are nothing
but ‘modes of life’ defined by purposes and interests that stand behind them.” See Owl of Minerva,
p. 319-320. Further, “The judge sees a certain combination of facts, and because he is a lawyer spots
the legally relevant aspects of the fact pattern. He breaks down the event and subsumes its dimensions under the different provisions of the code. Thus, what takes place is a recombination of the
basic elements given in the criminal code, a reordering of legal concepts to fit the actual combination of facts in the purported offence on trial.” See Owl of Minerva, p. 335. Thus, “Every day brings a
new case and new combinations of ‘facts.’ Even if law does reduce life to a handful of legal concepts
which make certain aspects of real life legally relevant, it is nevertheless true that even that handful
of legally relevant elements still provides for the immense richness of combinations.” (p. 321)
35 “From this relation of sin to the law, and of crime to the civil law, may be inferred, … secondly, that
the civil law ceasing, crimes cease: for there being no other law remaining but that of nature, there is
no place for accusation; every man being his own judge, and accused only by his own conscience, and
cleared by the uprightness of his own intention. … Thirdly, that when the sovereign power ceaseth,
crime also ceaseth: for where there is no such power, there is no protection to be had from the law;
and therefore every one may protect himself by his own power” (Hobbes, Levithan, Ch.XXVII (3), Of
Crimes, Excuses, and Extenuations).
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called “murder” because there was a pre-existing norm of substantive criminal law
that described and punished such conduct as “murder”.
In Continental jurisdictions, under the formula iura novit curia, criminal courts
are not usually bound by the legal characterisation of the facts put forward by the
prosecutor. The prosecution advances its evidence of a certain fact pattern (a past
event) and proposes the legal characterisation which in its opinion best describes it.
The defence will normally attempt to have that legal characterisation rejected. The
court will settle for one of the two – or find its own.
It is thus fair to say that this dialectic operates through the mutual conversion of
the facts into normative choice and normative choice into the selection of the relevant
facts. Thus, which norm will initially be selected depends on the primary perception of the facts. Thereafter and conversely, the perception of the relevant facts may
in turn determine the choice of (a different) norm. This mental loop will often be
repeated several times in order to arrive at the optimal characterisation of the fact
pattern. This mental process is silent, that is to say, it is not usually reflected in the
final reasoning (grounds) of the judgment. It is nevertheless real and decisive. A first
tentative legal characterisation is put forward by the police; it is then corrected by the
prosecution, reacted to by the defence and adopted, or rejected, by the trial and appellate courts according to the principle iura novit curia.
Thus, all three parties attempt to find the legal characterisation that most adequately describes the fact pattern at hand. This can even be generalised in so far as we
can say that in all legal reasoning – no matter at what instance of judicial decisionmaking – the winner is the one who most persuasively advances the most concise
and otherwise appropriate legal characterisation. Inasmuch as it can be said that the
outcome of this mental exercise is objectively predetermined and not subject to arbitrary preferences on the part of the judges, it makes sense to speak of the rule of law
(as opposed to the supremacy of the judges).
In any event, legal reasoning at the appellate level – just as much as in the firstinstance court – deals with the subsuming of the ascertained facts into the chosen
legal norm. A different legal characterisation at the appellate level, in other words,
will mean that facts other than those which were hitherto decisive will become legally relevant.
True, at the appellate level these “facts” are more likely to be various procedural
violations. Here at the European Court of Human Rights we continue to make the
point that we are not a fourth‑instance court and that we do not wish to deal with any
facts which are subject to the guiding principle of immediacy in a trial. Nevertheless,
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a new major premise36 in legal terms will always call for new elements making up the
minor premise,37 that is, some kind of facts.
This dialectical interaction between the choice of the major premise (the norm)
and the perception of the minor premise, that is, the determination of certain facts
as legally (ir)relevant, is an antinomy. The norms are created to govern conduct. They
must therefore be different and separate from the facts. The antinomy stems from
the fact that the choice of facts which are to become legally relevant depends on the
choice of legal norm, and vice versa. In other words, because there simply are no independent facts out there waiting for the legal norm to be applied to them, the result is
a merger of the facts and the law. In the end, it cannot be said that the norms and the
facts are different and separate. Out of the millions of “facts” which were necessary

36 The Owl of Minerva details the innumerable combinations possible due to the application of different
legal rules to different facts: “In the International Encyclopedia of Social Sciences, Professor Berman
discusses the question of legal reasoning. However useful syllogistic logic may be in testing the validity of conclusions drawn from given premises, it is inadequate as a method of reasoning in practical
sciences such as law, where the premises are not given but must be created. The legal rules, viewed as
major premises, are always subject to qualification in the light of particular circumstances; it is a rule
of English and American law, for example, that a person who intentionally strikes another is civilly
liable for battery, but such a rule is subject, in practice, to infinite modification in the light of possible
defenses (for example, self-defense, defense of property, parental privilege, immunity from suit, lack
of jurisdiction, insufficiency of evidence, etc.). In addition, life continually presents new situations
to which no [single] existing rule is applicable; we simply do not know the legal limits of freedom
of speech, for example, since the social context in which words are spoken is continually changing.
Thus, the rules are continually being made and remade.
Also the “minor premises” – the facts of particular cases or the terms of particular legal problems – are not simply “there” but must be characterized, and this, too, requires interpretation and
evaluation. Indeed, the legal facts of a case are not raw data but rather those facts that have been
selected and classified in terms of legal categories.
A syllogism, legal or not, is a subsumption of a minor premise under the major premise. According to Professor Berman neither the major premise nor the minor premise is ever given in law;
rather they are both subject to “infinite modification, interpretation and evaluation.” See The Owl of
Minerva, p. 316. For more on major and minor premises and the principle of legality, see The Owl of
Minerva, pp. 315-321.
37 “The existence of things can be given only within a certain function, purpose or frame of reference.
This can only be a product of someone’s need and the resulting purpose. Without this, things will
still be there, perhaps, but they will be part of no one’s system of reference.
Facts, in other words, change their nature when seen through different ‘major premises,’ hypotheses, etc. The same ‘basic’ object-event has innumerable identities anyway. In law a person is
‘insane,’ in society he is a ‘nuisance,’ in psychiatry he is ‘psychotic,’ in religion he is ‘possessed’ – so
what is the ‘basic fact’ then? Is there objective truth per se? If it does not exist elsewhere, why should
law be less logical if it sees the ‘raw data’ through a variety of different combinations of legal concepts?” See The Owl of Minerva, p. 319.
“Of course, ideally, to every factual pattern that occurs in criminal law, there will be a single correct legal answer. The principle of legality would thus eliminate any ‘freedom’ and consequently any
arbitrary use of power that underlies criminal law. However, given that there are billions and billions
of combinations, it is difficult to say that this is true. Every day brings a new case and new combinations of ‘facts.’ Even if law, criminal law in our case, does reduce life to a handful of legal concepts ... it
is nevertheless true that even that handful of legally relevant elements still provides for the immense
richness of combinations.” See The Owl of Minerva, p. 321.
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conditions for the occurrence of the event in question, only a few will come to the fore
and be retained as legally relevant. However, they come to the fore and are retained
only because we have chosen a particular legal norm into which we wish to subsume
them.
An additional complication arises in this mental exercise. The chosen norm (characterisation of the case) is not simply one paragraph of one article in the criminal
code. A combination of several norms is needed in order adequately to cover the fact
pattern.38 Issues such as criminal culpability (from the general part of the criminal
code) combine with the choice of the specific charges (in the special part of the criminal code) – to say nothing of the requisite absence of affirmative defences (insanity,
necessity, errors of fact and so forth).
In other words, the major premise is always a combination of different provisions
of the criminal code. This makes it all the more patent that the rigour of the principle
of legality is not, as it is usually understood to be, a one‑dimensional subsuming of
an obvious fact pattern into an obvious, single and exclusive norm. The choice of the
combination of norms that best describes the fact pattern is in itself a complex mental
exercise in which, like in a chess game, different combinations are considered before
a final choice is settled upon.
In this context it is simply untenable to maintain that the “facts“ can easily be
separated from the “law”.
The question, however, whether in this particular case the Court of Appeal could
have decided the case without the defendant’s input concerning the facts is somewhat
superfluous. In abstracto, Italian law itself provides the possibility for the defendant
to participate precisely because it is sensitive to the complexity spelled out above.
In concreto, the second criminal division of the Court of Appeal decided that it
could dispense with the defendant’s presence. I would dare to assume that, even in
terms of domestic procedural norms, this decision – to dispense with the presence

38 In The Owl of Minerva, the major premise in law is shown to be not just a legal concept, but a combination of several legal concepts: “The legal ‘major premises’ are not directly the legal concepts
themselves, but are composed of combinations of those legal concepts. Most criminal theorists either
maintain or imply that definitions of particular crimes, such as murder and robbery, represent the
automatic major premises from which the prosecutor has only to choose before he presses his accusation. If, on the other hand, it can be shown that the criminal law or code operates not from an
absolutely predetermined set of given mechanic hypotheses, but from, at best, an indirectly determined, vast number of combinations of ‘elements,’ then clearly the protective nature of the principle
of legality loses much of its credibility.
Consider, for example, a criminal code with 263 articles out of which 99 are found in the general
part and the rest in the specific part, there are fifty billion combinations between such articles if one
only takes the combinations of two, three, four and five and if one further assumes not only, that
every article represents one single concept, but also that every single combination of two, three, four
and five articles represents a single variation and therefore a single logical solution. Thus, even under
such a simplified model there are innumerable combinations. In other words, ‘major premises’ in
law are not merely the explicitly announced and promulgated legal concepts such as ‘battery,’ ‘selfdefense,’ ‘murder,’ etc. Major premises of law are combinations of those concepts.” (p. 317).
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of the defendant despite the absence of an express and unequivocal waiver resulting
from his informed consent – ran counter to the spirit of the applicable Article 599(2)
of the Italian Codice di procedura penale. In my view, the fact that the notice did not
provide either for an express waiver or for the automatic transfer of the defendant to
the Court of Appeal was a simple clerical oversight caused by careless drafting of the
printed form.
The consequence of that, however, is that we do not know whether the applicant’s
absence from the hearing before the Rome Court of Appeal was the result of his informed consent, his lawyers’ omission or some other factor. Given both the spirit of
Article 599(2) of the Italian Codice di procedura penale and our own case-law, I would
hold that the onus was on the Italian Government to convince us that the waiver was
express and unequivocal.
Since the Government did not succeed in so doing, I feel that I was justified in voting for, rather than against, a violation of Article 6 of the Convention.
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Fair trial – non-disclosure of material held by the prosecution
Jasper v. the United Kingdom
Judgment of 16 February 2000 [Grand Chamber]
THE FACTS
The case concerns a British national who is in Maidstone Prison for fraudulent evasion of the prohibitions on importing cannabis in 1993.
On 1 July 1993 Customs and Excise officers were keeping the applicant under observation. The applicant was followed from his home in Walthamstow, East London,
to West Kent Cold Storage, where he loaded a consignment of meat imported into the
United Kingdom onto a lorry, and then drove on to a lock-up garage in Leytonstone,
East London. The applicant was arrested just as he was leaving the garage. Four of the
ten pallets of meat were found to be containing a large quantity of cannabis resin. The
applicant told Customs officers that he worked as a haulage contractor and had not
known that the meat contained cannabis.
On 14 January 1994, shortly before the commencement of the trial, the prosecution made an ex parte application to the trial judge to withhold material in its possession on the grounds of public interest immunity. The defence were notified that an
application was to be made, but were not informed of the category of material which
the prosecution sought to withhold. They were given the opportunity to outline the
defence case to the trial judge, namely that the applicant had collected the consignment of meat pursuant to instructions received by telephone the previous night, and
had not been aware that the meat contained cannabis, and to request the judge to
order disclosure of any evidence relating to these alleged facts. The trial judge examined the material in question and ruled that it should not be disclosed. The defence
were not informed of the reasons for the judge’s decision.
On 31 January 1994, the applicant was convicted of the offence charged and on
21 March 1994, he was sentenced to ten years’ imprisonment.
On 28 March 1995, the Court of Appeal dismissed the applicant’s appeal. The first
ground of appeal, namely the non-disclosure of relevant evidence, was rejected in the
following terms:
“The first [ground of appeal] ... related to matters to which the label ‘unused material’ is commonly given in these courts. It concerned the natural and proper
desire of those instructed on behalf of the appellant to make sure, in so far as
they could, that no documents or leads of any other sort existed which the Crown
ought, as a matter of duty, to disclose to the defence if there was a real or a possible
or more than a fanciful chance that disclosure of those documents or those leads
might assist the defence. ...
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There is no suggestion, nor any ground for a suggestion, that the Crown were
in any way in dereliction of their duty of good faith in making disclosure of anything that ought properly to be disclosed.”

THE LAW
The applicant alleged that the proceedings before the Crown Court and the Court of
Appeal, taken together, violated his rights under Article 6 §§ 1 and 3(b) and (d) of the
Convention, which state as relevant:
“1. In the determination of ... any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. ...
3. Everyone charged with a criminal offence has the following minimum rights:
...
(b) to have adequate time and facilities for the preparation of his defence; ...
(d) to examine or have examined witnesses against him and to obtain the attend
ance and examination of witnesses on his behalf under the same conditions as
witnesses against him; ...”

The [European] Commission [of Human Rights] was satisfied that the criminal proceedings brought against the applicant were fair, since the trial judge, who decided
on the question of disclosure of evidence, was aware of both the contents of the withheld evidence and the nature of the applicant’s case, and was thus able to weigh the
applicant’s interest in disclosure against the public interest in concealment. It did not
consider that the non-disclosure of intercepted material rendered the proceedings
unfair, since it was not established that there was any such material, since the principle of equality of arms was respected because neither side could adduce interception
evidence, and since the applicant could have given evidence as to the fact and content
of the telephone calls which he alleged took place, but chose not to.
The Court recalls that the guarantees in paragraph 3 of Article 6 are specific aspects
of the right to a fair trial set out in paragraph 1 (see the Edwards v. the United King
dom judgment of 16 December 1992, § 33, Series A no. 247-B). In the circumstances
of the case it finds it unnecessary to examine the applicant’s allegations separately
from the standpoint of paragraph 3(b) and (d), since they amount to a complaint that
the applicant did not receive a fair trial. It will therefore confine its examination to
the question whether the proceedings in their entirety were fair (ibid., § 34).
It is a fundamental aspect of the right to a fair trial that criminal proceedings, including the elements of such proceedings which relate to procedure, should be adversarial and that there should be equality of arms between the prosecution and defence.
The right to an adversarial trial means, in a criminal case, that both prosecution and
defence must be given the opportunity to have knowledge of and comment on the
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observations filed and the evidence adduced by the other party (see the Brandstetter
v. Austria judgment of 28 August 1991, §§ 66, 67, Series A no. 211). In addition Article
6 § 1 requires, as indeed does English law, that the prosecution authorities should
disclose to the defence all material evidence in their possession for or against the accused (see the above-mentioned Edwards judgment, § 36).
However, the entitlement to disclosure of relevant evidence is not an absolute right.
In any criminal proceedings there may be competing interests, such as national security or the need to protect witnesses at risk of reprisals or keep secret police methods
of investigation of crime, which must be weighed against the rights of the accused
(see, for example, the Doorson v. the Netherlands judgment of 26 March 1996, § 70,
Reports of Judgments and Decisions 1996-II). In some cases it may be necessary to
withhold certain evidence from the defence so as to preserve the fundamental rights
of another individual or to safeguard an important public interest. However, only
such measures restricting the rights of the defence which are strictly necessary are
permissible under Article 6 § 1 (see the Van Mechelen and Others v. the Netherlands
judgment of 23 April 1997, § 58, Reports 1997-III). Moreover, in order to ensure that
the accused receives a fair trial, any difficulties caused to the defence by a limitation
on its rights must be sufficiently counterbalanced by the procedures followed by the
judicial authorities (see the above-mentioned Doorson judgment, § 72 and the abovementioned Van Mechelen and Others judgment, § 54).
In cases where evidence has been withheld from the defence on public interest
grounds, it is not the role of this Court to decide whether or not such non-disclosure
was strictly necessary since, as a general rule, it is for the national courts to assess the
evidence before them (see the above-mentioned Edwards judgment, § 34). In any event,
in many cases, such as the present, where the evidence in question has never been
revealed, it would not be possible for the Court to attempt to weigh the public interest
in non-disclosure against that of the accused in having sight of the material. It must
therefore scrutinise the decision-making procedure to ensure that, as far as possible,
it complied with the requirements to provide adversarial proceedings and equality of
arms and incorporated adequate safeguards to protect the interests of the accused.
On 14 January 1994, shortly before the commencement of the applicant’s trial,
the prosecution made an ex parte application to the trial judge to withhold material
in its possession on the grounds of public interest immunity. The defence were notified that an application was to be made, but were not told of the category of material which the prosecution sought to withhold. They were given the opportunity to
outline the defence case to the trial judge, namely that the applicant had not known
that the consignment of meat contained cannabis and had collected it pursuant to instructions received by telephone the previous night, and to request the judge to order
disclosure of any evidence relating to these alleged facts. The trial judge examined the
material in question and ruled that it should not be disclosed. The defence were not
informed of the reasons for the judge’s decision.
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The Court is satisfied that the defence were kept informed and permitted to make
submissions and participate in the above decision-making process as far as was possible without revealing to them the material which the prosecution sought to keep
secret on public interest grounds.
The fact that the need for disclosure was at all times under assessment by the trial
judge provided a further, important, safeguard in that it was his duty to monitor
throughout the trial the fairness or otherwise of the evidence being withheld. It has
not been suggested that the judge was not independent and impartial within the
meaning of Article 6 § 1. He was fully versed in all the evidence and issues in the case
and in a position to monitor the relevance to the defence of the withheld information
both before and during the trial.
In addition, the applicant alleged that his trial had been unfair because the product of a telephone intercept had been withheld from the defence without being placed
before the trial judge. However, the Court notes that it is not established that any
such material existed at the time of the trial. Moreover, since under section 9 of the
1985 Act39 both the prosecution and the defence were prohibited from adducing any
evidence which might tend to suggest that calls had been intercepted by the State
authorities, the principle of equality of arms was respected. It would, further, have
been open to the applicant himself to testify, or to call evidence from other sources,
as to the fact and contents of the instructions he allegedly received by telephone the
day before his arrest.
In conclusion, therefore, the Court finds that, as far as possible, the decisionmaking procedure complied with the requirements of adversarial proceedings and
equality of arms and incorporated adequate safeguards to protect the interests of the
accused. It follows that there has been no violation of Article 6 § 1 in the present case
[9 votes to 8].
DISSENTING OPINION OF JUDGE ZUPANČIČ
In my opinion this case is the tip of a much larger iceberg than imagined either by
the majority or by other dissenters. Non-disclosure, that is, secrecy concerning some
aspects of prosecution’s case, is of course a problem in itself. However, compared to

39 The Interception of Communications Act 1985 (“the 1985 Act”) came into force on 10 April 1986
following the Court’s judgment in Malone v. the United Kingdom (2 August 1984, Series A no. 82).
Its objective, as outlined in the Home Office White Paper which preceded it, was to provide a clear
statutory framework within which the interception of communications on public systems would
be authorised and controlled in a manner commanding public confidence (Interception of Communications in the United Kingdom (February 1985) Her Majesty’s Stationary Office, Cmnd. 9438).
Section 9 provides that no evidence shall be adduced by any party, in any proceedings before a court
or tribunal, which tends to suggest either that an offence under section 1 of the 1985 Act has been
committed by a public servant or that a warrant has been issued to such a person under section 2 of
the 1985 Act.
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the preponderantly inquisitorial Continental systems of criminal procedure in which
the ex officio investigation used to be entirely secret, the partial non-disclosure in an
adversarial system cannot be seen as a breach of a fundamental procedural standard.
Still, for me this is not a minor technical consideration because it affects the whole
philosophy of criminal procedure. I have written about that in an article entitled The
Crown and the Criminal: The Privilege against Self-Incrimination.40
Here I should like to raise a preliminary issue which, to the best of my knowledge,
has not been considered by the national courts. For the State to acquire the right to
intrude on someone’s privacy there must be probable cause, that is, a suspicion sufficiently fortified by specific, articulable and antecedent evidence to be called reasonable. Clearly, if the citizen is to have the right to be left alone by the Government any
exception to this must be justified in advance of the intrusion itself. The ex post facto
discovery of tons of cannabis cannot justify the previous breach of the fundamental
human right to be left alone. Further, such antecedent evidence must not be tainted
by violations of someone’s constitutional and human rights. If it is, it (and all evidence which would not be obtained were it not for the breach) should be subject to
the exclusionary rule.41
It is permissible to speculate in this case that there was telephone interception
leading to arrest. The legitimacy of this intrusion into privacy has never been subject to adversarial scrutiny as regards the issue of privacy nor regarding the question
whether it in fact crossed the threshold of probable cause. Unless it did, the question
remains open as to the legitimacy of subsequent arrest and search leading to ultimate
conviction.
The non-disclosure of these preliminary procedures of course precludes the proper examination of the basic probable cause safeguard.
[Editors’ note: an identical separate opinion was annexed to the judgment in the similar case of Fitt v. the United Kingdom, also of 16 February 2000.]

40 Zupančič, ‘The Crown and the Criminal: The Privilege against Self-Incrimination – Towards the
General Principles of Criminal Procedure’, 9 European Review of Public Law 11(1997).
41 The concept of the exclusionary rule is explained in great detail in The Owl of Minerva: “When the
judges speak of privacy in cases concerning criminal procedure, they refer to the right of the defendant to be left alone by the Government, i.e. by the police... But since they do not understand the
cardinal centrality of the privilege in a broader jurisprudential context, the courts tend to treat it as a
minor procedural rule, accidentally perhaps, of constitutional relevance.” (p. 93). “If the defendant’s
privilege is violated, there must be a procedural sanctioning (through the exclusionary rule) which
would reverse the disadvantage done to the defendant’s case due to the police’s blunder.” (p. 125). For
more on the exclusionary rule, see The Owl of Minerva, pp. 125-136.
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Fair trial – admissibility of evidence obtained by coercion
Jalloh v. Germany
Judgment of 11 July 2006 [Grand Chamber]
THE FACTS
In October 1993, plain-clothes police officers observed the applicant on several occasions taking tiny plastic bags out of his mouth and handing them over for money.
Suspecting that the bags contained drugs, the police officers went over to arrest the
applicant. While they were doing so, he swallowed another tiny bag he still had in
his mouth. As no drugs were found on him, the competent public prosecutor ordered that he be given an emetic to force him to regurgitate the bag. The applicant
was taken to hospital, where he saw a doctor. As he refused to take medication to
induce vomiting, four police officers held him down while the doctor inserted a tube
through his nose and administered a salt solution and Ipecacuanha syrup by force.
The doctor also injected him with apomorphine, a morphine derivative which acts as
an emetic. As a result, the applicant regurgitated a small bag of cocaine. A short while
later, he was examined by a doctor who declared him fit for detention. When police
officers arrived to question the applicant about two hours after he had been given the
emetics, he told them in broken English – it then becoming apparent that he could
not speak German – that he was too tired to make a statement.
The following day, the applicant was charged with drug trafficking and placed
in detention on remand. His lawyer alleged that the evidence against him had been
obtained illegally and so could not be used in the criminal proceedings. He further
contended that the police officers and the doctor who had participated in the operation were guilty of causing bodily harm in the exercise of official duties. Finally, he
argued that the administration of toxic substances was prohibited by the Code of
Criminal Procedure and that the measure was also disproportionate under the Code,
as it would have been possible to obtain the same result by waiting until the bag had
been excreted naturally.
In March 1994, the District Court convicted the applicant of drug trafficking and
gave him a one-year suspended prison sentence. His appeal against conviction was
unsuccessful, but his suspended prison sentence was reduced to six months. An appeal on points of law was also dismissed. The Federal Constitutional Court declared
the applicant’s constitutional complaint inadmissible, finding that he had not made
use of all available remedies before the German criminal courts. It further stated that
the administration of emetics did not give rise to any constitutional objections of
principle either with respect to human dignity protected by Article 1 § 1 of the Basic
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Law42 or the principle against self-incrimination guaranteed by Article 2 § 1, read in
conjunction with Article 1 § 1 of the Basic Law.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION
The applicant claimed that he had been subjected to inhuman and degrading treatment as a result of having been forcibly administered emetics. He relied on Article 3
of the Convention, which provides:
“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

The Government contested this allegation.
1. Relevant principles
According to the Court’s well-established case-law, ill-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3. The assessment of this
minimum level of severity is relative; it depends on all the circumstances of the case,
such as the duration of the treatment, its physical and mental effects and, in some
cases, the sex, age and state of health of the victim (see, inter alia, Price v. the United
Kingdom, no. 33394/96, § 24, ECHR 2001-VII; Mouisel v. France, no. 67263/01, § 37,
ECHR 2002-IX; Gennadi Naoumenko v. Ukraine, no. 42023/98, § 108, 10 February
2004).
Furthermore, in considering whether treatment is “degrading” within the meaning of Article 3, one of the factors which the Court will take into account is the question whether its object was to humiliate and debase the person concerned, although
the absence of any such purpose cannot conclusively rule out a finding of violation
of Article 3 (see Raninen v. Finland, judgment of 16 December 1997, § 55, Reports
of Judgments and Decisions 1997‑VIII; Peers v. Greece, no. 28524/95, §§ 68 and 74,
ECHR 2001-III; Price, cited above, § 24).
With respect to medical interventions to which a detained person is subjected
against his or her will, Article 3 of the Convention imposes an obligation on the State

42 Article 1 § 1 of the Basic Law reads as follows:
“Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority.”
Article 2 of the Convention, in so far as relevant, provides:
“(1) Every person shall have the right to free development of his personality in so far as he does not
violate the rights of others or offend against the constitutional order or the moral law.
(2) Every person shall have the right to life and physical integrity. ...”
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to protect the physical well-being of persons deprived of their liberty, for example by
providing them with the requisite medical assistance. A measure which is of therapeutic necessity from the point of view of established principles of medicine cannot
in principle be regarded as inhuman and degrading (see, in particular, Herczegfalvy
v. Austria, judgment of 24 September 1992, § 82, Series A no. 244; Gennadi Naou
menko, cited above, § 112). This can be said, for instance, about force‑feeding that is
aimed at saving the life of a particular detainee who consciously refuses to take food.
The Court must nevertheless satisfy itself that a medical necessity has been convincingly shown to exist and that procedural guarantees for the decision, for example
to force-feed, exist and are complied with (Nevmerzhitsky v. Ukraine, no. 54825/00,
5 April 2005, § 94).
Even where it is not motivated by reasons of medical necessity, Articles 3 and 8 of
the Convention do not as such prohibit recourse to a medical procedure in defiance
of the will of a suspect in order to obtain from him evidence of his involvement in the
commission of a criminal offence. Thus, the Convention institutions have found on
several occasions that the taking of blood or saliva samples against a suspect’s will in
order to investigate an offence did not breach these Articles in the circumstances of
the cases examined by them (see, inter alia, X. v. the Netherlands, no. 8239/78, Commission decision of 4 December 1978, Decisions and Reports (DR) 16, pp. 187-189;
Schmidt v. Germany (dec.), no. 32352/02, 5 January 2006).
However, any recourse to a forcible medical intervention in order to obtain evidence of a crime must be convincingly justified on the facts of a particular case. This
is especially true where the procedure is intended to retrieve from inside the individual’s body real evidence of the very crime of which he is suspected. The particularly intrusive nature of such an act requires a strict scrutiny of all the surrounding
circumstances. In this connection, due regard must be had to the seriousness of the
offence at issue. The authorities must also demonstrate that they took into consideration alternative methods of recovering the evidence. Furthermore, the procedure
must not entail any risk of lasting detriment to a suspect’s health (see, mutatis mu
tandis, Nevmerzhitsky, cited above, §§ 94, 97; Schmidt, cited above).
Moreover, as with interventions carried out for therapeutic purposes, the manner
in which a person is subjected to a forcible medical procedure in order to retrieve
evidence from his body must not exceed the minimum level of severity prescribed
by the Court’s case-law on Article 3 of the Convention. In particular, account has to
be taken of whether the person concerned experienced serious physical pain or suffering as a result of the forcible medical intervention (see Peters v. the Netherlands,
no. 21132/93, Commission decision of 6 April 1994; Schmidt, cited above; Nevmer
zhitsky, cited above, §§ 94, 97).
2. Application of those principles to the present case
The Court has found on several occasions that the Convention does not, in principle,
prohibit recourse to a forcible medical intervention that will assist in the investiga192
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tion of an offence. However, any interference with a person’s physical integrity carried out with the aim of obtaining evidence must be the subject of rigorous scrutiny,
with the following factors being of particular importance: the extent to which for
cible medical intervention was necessary to obtain the evidence, the health risks for
the suspect, the manner in which the procedure was carried out and the physical pain
and mental suffering it caused, the degree of medical supervision available and the
effects on the suspect’s health (compare and contrast also the criteria established by
the US courts in similar cases). In the light of all the circumstances of the individual
case, the intervention must not attain the minimum level of severity that would bring
it within the scope of Article 3. The Court will now examine each of these elements
in turn.
As regards the extent to which the forcible medical intervention was necessary to
obtain the evidence, the Court notes that drug-trafficking is a serious offence. It is
acutely aware of the problem confronting Contracting States in their efforts to combat the harm caused to their societies through the supply of drugs (see, in particular,
D. v. the United Kingdom, judgment of 2 May 1997, § 46, Reports 1997-III). However,
in the present case it was clear before the impugned measure was ordered and implemented that the street dealer on whom it was imposed had been storing the drugs in
his mouth and could not, therefore, have been offering drugs for sale on a large scale.
It is not satisfied that the forcible administration of emetics was indispensable in the
instant case to obtain the evidence. The prosecuting authorities could simply have
waited for the drugs to pass out of the system naturally. It is significant in this connection that many other member States of the Council of Europe use this method to
investigate drugs offences.
As regards the health risks attendant on the forcible medical intervention, the
Court notes that it is a matter of dispute between the parties whether and to what
extent the administration of Ipecacuanha syrup through a tube introduced into the
applicant’s nose and the injection of apomorphine posed a risk to his health. Whether or not such measures are dangerous is also a matter of dispute among medical
experts. While some consider it to be entirely harmless and in the suspect’s best interest, others argue that in particular the use of a nasogastric tube to administer emetics
by force entails serious risks to life and limb and should therefore be prohibited. The
Court is not satisfied that the forcible administration of emetics, a procedure that has
to date resulted in the deaths of two people in the respondent State, entails merely
negligible health risks.
As to the manner in which the emetics were administered, the Court notes that,
after refusing to take the emetics voluntarily, the applicant was pinned down by four
police officers, which shows that force verging on brutality was used against him. A
tube was then fed through his nose into his stomach to overcome his physical and
mental resistance. This must have caused him pain and anxiety. He was subjected to
a further bodily intrusion against his will through the injection of another emetic.
Account must also be taken of the applicant’s mental suffering while he waited for the
emetics to take effect. During this time he was restrained and kept under observation
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by police officers and a doctor. Being forced to regurgitate under these conditions
must have been humiliating for him.
As regards the medical supervision of the administration of the emetics, the Court
notes that the impugned measure was carried out by a doctor in a hospital. In addition, after the measure was executed the applicant was examined by a doctor and declared fit for detention. However, it is a matter of dispute between the parties whether
an anamnesis of the applicant was obtained prior to the execution of the measure in
order to ascertain whether his health might be at risk if emetics were administered to
him against his will. Since the applicant violently resisted the administration of the
emetics and spoke no German and only broken English, the assumption must be that
he was either unable or unwilling to answer any questions that were put by the doctor or to submit to a prior medical examination. The Government have not submitted
any documentary or other evidence to show otherwise.
As to the effects of the impugned measure on the suspect’s health, the Court notes
that the parties disagree about whether the applicant has suffered any lasting damage to his health, notably to his stomach. Having regard to the material before it, it
finds that it has not been established that either his treatment for stomach troubles in
the prison hospital two and a half months after his arrest or any subsequent medical
treatment he received was caused by the forcible administration of the emetics. This
conclusion does not, of course, call into question the Court’s above finding that the
forcible medical intervention was not without possible risk to the applicant’s health.
Having regard to all the circumstances of the case, the Court finds that the impugned measure attained the minimum level of severity required to bring it within
the scope of Article 3. He therefore has been subjected to inhuman and degrading
treatment contrary to Article 3.
Accordingly, the Court concludes [by 10 votes to 7] that there has been a violation
of Article 3 of the Convention.
II.	ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTION
The applicant further considered that his right to a fair trial guaranteed by Article 6
of the Convention had been infringed by the use at his trial of the evidence obtained
by the administration of the emetics. He claimed in particular that his right not to
incriminate himself had been violated. Article 6, in so far as relevant, provides:
“In the determination of ... any criminal charge against him, everyone is entitled
to a fair ... hearing ... by [a] ... tribunal...”

The Government contested this view.
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1. General principles established under the Court’s case-law
In determining whether the proceedings as a whole were fair, regard must also be
had to whether the rights of the defence have been respected. It must be examined
in particular whether the applicant was given the opportunity of challenging the
authenticity of the evidence and of opposing its use.
As regards, in particular, the examination of the nature of the Convention violation found the Court recalls that notably in the cases of Khan v. the United Kingdom,
no. 35394/97, § 34, ECHR 2000-V, §§ 25-28 and P.G. and J.H. v. the United Kingdom,
no. 44787/98, § 76, ECHR 2001-IX, §§ 37-38 it has found the use of covert listening
devices to be in breach of Article 8 since recourse to such devices lacked a legal basis in domestic law and the interferences with those applicants’ right to respect for
private life were not “in accordance with the law”. Nonetheless, the admission in
evidence of information obtained thereby did not in the circumstances of the cases
conflict with the requirements of fairness guaranteed by Article 6 § 1.
However, different considerations apply to evidence recovered by a measure
found to violate Article 3. An issue may arise under Article 6 § 1 in respect of evidence obtained in violation of Article 3 of the Convention, even if the admission of
such evidence was not decisive in securing the conviction (see İçöz v. Turkey (dec.),
no. 54919/00, 9 January 2003; and Koç v. Turkey (dec.), no. 32580/96, 23 September
2003). The Court reiterates in this connection that Article 3 enshrines one of the
most fundamental values of democratic societies. Even in the most difficult circumstances, such as the fight against terrorism and organised crime, the Convention prohibits in absolute terms torture and inhuman or degrading treatment or punishment,
irrespective of the victim’s conduct. Unlike most of the substantive clauses of the
Convention, Article 3 makes no provision for exceptions and no derogation from it
is permissible under Article 15 § 2 even in the event of a public emergency threatening the life of the nation (see, inter alia, Chahal v. the United Kingdom, judgment of
15 November 1996, § 79, Reports 1996-V; and Selmouni v. France [GC], no. 25803/94,
§ 95, ECHR 1999-V).
As regards the use of evidence obtained in breach of the right to silence and the privilege against self-incrimination, the Court recalls that these are generally recognised
international standards which lie at the heart of the notion of a fair procedure under
Article 6. The right not to incriminate oneself, in particular, presupposes that the prosecution in a criminal case seek to prove their case against the accused without resort to
evidence obtained through methods of coercion or oppression in defiance of the will of
the accused (see, inter alia, Saunders v. the United Kingdom, judgment of 17 December
1996, § 68, Reports 1996-VI; Heaney and McGuinness v. Ireland, no. 34720/97, §§ 57-58,
ECHR 2000-XII, § 40; J.B. v. Switzerland, no. 31827/96, § 64, ECHR 2001-III; and Allan
v. the United Kingdom, no. 48539/99, § 42, ECHR 2002-IX, § 44).
In examining whether a procedure has extinguished the very essence of the privilege
against self-incrimination, the Court will have regard, in particular, to the following
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elements: the nature and degree of the compulsion, the existence of any relevant safeguards in the procedures and the use to which any material so obtained is put (see, for
example, Tirado Ortiz and Lozano Martin v. Spain (dec.), no. 43486/98, ECHR 1999‑V;
Heaney and McGuinness, cited above, §§ 51-55; and Allan, cited above, § 44).
The Court has consistently held, however, that the right not to incriminate oneself
is primarily concerned with respecting the will of an accused person to remain silent.
As commonly understood in the legal systems of the Contracting Parties to the Convention and elsewhere, it does not extend to the use in criminal proceedings of material which may be obtained from the accused through the use of compulsory powers
but which has an existence independent of the will of the suspect such as, inter alia,
documents acquired pursuant to a warrant, breath, blood, urine, hair or voice samples
and bodily tissue for the purpose of DNA testing (see Saunders, cited above, § 69;
Choudhary v. the United Kingdom (dec.), no. 40084/98, 4 May 1999; J.B. v. Switzerland,
cited above, § 68; and P.G. and J.H. v. the United Kingdom, cited above, § 80).
2. Application of those principles to the present case
The Court held above that the applicant was subjected to inhuman and degrading
treatment contrary to the substantive provisions of Article 3 when emetics were administered to him in order to force him to regurgitate the drugs he had swallowed.
The evidence used in the criminal proceedings against the applicant was thus obtained as a direct result of a violation of one of the core rights guaranteed by the
Convention.
As noted above, the use of evidence obtained in violation of Article 3 in criminal
proceedings raises serious issues as to the fairness of such proceedings. In its view,
incriminating evidence – whether in the form of a confession or real evidence – obtained as a result of acts of violence or brutality or other forms of treatment which
can be characterised as torture – should never be relied on as proof of the victim’s
guilt, irrespective of its probative value. Any other conclusion would only serve to
legitimate indirectly the sort of morally reprehensible conduct which the authors of
Article 3 of the Convention sought to proscribe or, as it was so well put in the US
Supreme Court’s judgment in the Rochin43 case, to “afford brutality the cloak of law”.

43 In Rochin v. California (342 U.S. 165 (1952)), the United States Supreme Court reversed the petitioner’s conviction for unlawful possession of drugs. On the basis of information that the petitioner was
selling narcotics three state officers entered his home and forced their way into his bedroom. They
unsuccessfully attempted to extract by force drug capsules, which the petitioner had been observed
to put into his mouth. The officers then took him to a hospital, where an emetic was forced through
a tube into his stomach against his will. He regurgitated two capsules which were found to contain
morphine. These were admitted in evidence in the face of his objection. The U.S. Supreme Court held
on 2 January 1952 that the conviction had been obtained by methods in violation of the Due Process
Clause of the Fourteenth Amendment.
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It notes in this connection that Article 15 of the UN Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment provides that statements which are established to have been made as a result of torture shall not be used
in evidence in proceedings against the victim of torture.
Although the treatment to which the applicant was subjected did not attract the
special stigma reserved to acts of torture, it did attain in the circumstances the minimum level of severity covered by the ambit of the Article 3 prohibition. The Court
notes that, even if it was not the intention of the authorities to inflict pain and suffering on the applicant, the evidence was obtained by a measure which breached one of
the core rights guaranteed by the Convention.
Furthermore, it was common ground between the parties that the drugs obtained
by the impugned measure were the decisive element in securing the applicant’s conviction. It is true that, as was equally uncontested, the applicant was given the opportunity, which he took, of challenging the use of the drugs obtained by the impugned
measure.
In these circumstances, the Court finds that the use in evidence of the drugs obtained by the forcible administration of emetics to the applicant rendered his trial as
a whole unfair. This finding is of itself a sufficient basis on which to conclude that the
applicant was denied a fair trial in breach of Article 6.
However, it considers it appropriate to address also the applicant’s argument that
the manner in which the evidence was obtained and the use made of it undermined
his right not to incriminate himself. To that end, it will examine, firstly, whether this

Mr Justice Frankfurter, delivering the opinion of the Court, found:

“ Applying these general considerations to the circumstances of the present case, we are compelled
to conclude that the proceedings by which this conviction was obtained do more than offend some
fastidious squeamishness or private sentimentalism about combating crime too energetically. This
is conduct that shocks the conscience. Illegally breaking into the privacy of the petitioner, the
struggle to open his mouth and remove what was there, the forcible extraction of his stomach’s
contents – this course of proceeding by agents of government to obtain evidence is bound to offend even hardened sensibilities. They are methods too close to the rack and the screw to permit of
constitutional differentiation.
It has long since ceased to be true that due process of law is heedless of the means by which
otherwise relevant and credible evidence is obtained. This was not true even before the series of
recent cases enforced the constitutional principle that the States may not base convictions upon
confessions, however much verified, obtained by coercion. ... It would be a stultification of the responsibility which the course of constitutional history has cast upon this Court to hold that in
order to convict a man the police cannot extract by force what is in his mind but can extract what
is in his stomach.
To attempt in this case to distinguish what lawyers call ‘real evidence’ from verbal evidence is
to ignore the reasons for excluding coerced confessions. Use of involuntary verbal confessions in
State criminal trials is constitutionally obnoxious not only because of their unreliability. They are
inadmissible under the Due Process Clause even though statements contained in them may be
independently established as true. Coerced confessions offend the community’s sense of fair play
and decency. So here, to sanction the brutal conduct which naturally enough was condemned by
the court whose judgment is before us, would be to afford brutality the cloak of law. Nothing would
be more calculated to discredit law and thereby to brutalize the temper of a society.”
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particular right was relevant to the circumstances of the applicant’s case and, in the
affirmative, whether it has been breached.
As regards the applicability of the principle against self‑incrimination in this case,
the Court observes that the use at the trial of “real” evidence – as opposed to a confession – obtained by forcible interference with the applicant’s bodily integrity is at
issue. It notes that the privilege against self-incrimination is commonly understood
in the Contracting States and elsewhere to be primarily concerned with respecting
the will of the defendant to remain silent in the face of questioning and not to be
compelled to provide a statement.
However, the Court has on occasion given the principle of self‑incrimination as
protected under Article 6 § 1 a broader meaning so as to encompass cases in which
coercion to hand over real evidence to the authorities was at issue. In the Funke case
(cited above, § 44), for instance, the Court found that an attempt to compel the applicant to disclose documents, and thereby to provide evidence of offences he had
allegedly committed, violated his right not to incriminate himself. Similarly, in J.B.
v. Switzerland (cited above, §§ 63-71) the Court considered the State authorities’ attempt to compel the applicant to submit documents which might have provided information about tax evasion to be in breach of the principle against self-incrimination (in its broader sense).
In the Saunders case, the Court considered that the principle against self-incrimination did not cover “material which may be obtained from the accused through
the use of compulsory powers but which has an existence independent of the will of
the suspect such as, inter alia, documents acquired pursuant to a warrant, breath,
blood and urine samples and bodily tissue for the purpose of DNA testing” (cited
above, § 69).
In the Court’s view, the evidence at issue in the present case, namely, drugs hidden in the applicant’s body which were obtained by the forcible administration of
emetics, could be considered to fall into the category of material having an existence
independent of the will of the suspect, the use of which is generally not prohibited
in criminal proceedings. However, there are several elements which distinguish the
present case from the examples listed in Saunders. Firstly, as with the impugned
measures in the Funke and J.B. v. Switzerland cases, the administration of emetics
was used to retrieve real evidence in defiance of the applicant’s will. Conversely, the
bodily material listed in the Saunders case concerned material obtained by coercion
for forensic examination with a view to detecting, for example, the presence of alcohol or drugs.
Secondly, the degree of force used in the present case differs significantly from
the degree of compulsion normally required to obtain the types of material referred
to in the Saunders case. To obtain such material, a defendant is requested to endure
passively a minor interference with his physical integrity (for example when blood or
hair samples or bodily tissue are taken). Even if the defendant’s active participation
is required, it can be seen from Saunders that this concerns material produced by the
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normal functioning of the body (such as, for example, breath, urine or voice samples).
In contrast, compelling the applicant in the instant case to regurgitate the evidence
sought required the forcible introduction of a tube through his nose and the administration of a substance so as to provoke a pathological reaction in his body. As noted
earlier, this procedure was not without risk to the applicant’s health.
Thirdly, the evidence in the present case was obtained by means of a procedure
which violated Article 3. The procedure used in the applicant’s case is in striking
contrast to procedures for obtaining, for example, a breath test or a blood sample.
Procedures of the latter kind do not, unless in exceptional circumstances, attain the
minimum level of severity so as to contravene Article 3. Moreover, though constituting an interference with the suspect’s right to respect for private life, these procedures
are, in general, justified under Article 8 § 2 as being necessary for the prevention of
criminal offences (see, inter alia, Tirado Ortiz and Lozano Martin, cited above).
Consequently, the principle against self-incrimination is applicable to the present
proceedings.
As to the use to which the evidence obtained was put, the Court reiterates that
the drugs obtained following the administration of the emetics were the decisive
evidence in his conviction for drug-trafficking. Having regard to the foregoing, the
Court would also have been prepared to find that allowing the use at the applicant’s
trial of evidence obtained by the forcible administration of emetics infringed his
right not to incriminate himself and therefore rendered his trial as a whole unfair.
Accordingly, there has been a violation of Article 6 § 1 of the Convention [11 votes
to 6].
[Editors’ note: the Court awarded the applicant 10,000 euros in respect of non-pecuniary damage.]
CONCURRING OPINION OF JUDGE ZUPANČIČ
Although I am in agreement with the result reached in this important case, so far as
it goes, I believe (1) that this indeed is a classical case concerning torture stricto sen
su, (2) that contaminated evidence obtained via this “shocking” behaviour of police
should be strictly excluded, and (3) that the reasons for excluding the contaminated
evidence do not derive from the torture per se. Because legal process is a civilised
replacement of the resolution of conflicts by uncivilised physical prevalence, the
abandonment of violence is its foremost purpose. Indeed, it is its constitutive component. It is no accident that under different similar dictions the formula “nemo tenetur
seipsum prodere” goes back to the very origins of Western legal tradition.
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In Selmouni v. France we integrated Article 1 of the United Nations Convention
against Torture44 (hereinafter: U.N. C.A.T.) into our own case‑law. Because in the
case before us the meaning of “severe pain and suffering” determines everything else,
the excellent definition of torture, in Article 1 of the U.N. C.A.T., which the European
Convention45 does not contain, bears reiterating:
[T]he term “torture” means any act by which [1] severe pain or suffering, whether
physical or mental, is [2] intentionally inflicted on a person for such purposes as
[a] obtaining from him or a third person information or a confession, [b] punishing him for an act he or a third person has committed or is suspected of having
committed, or [c] intimidating or coercing him or a third person, or [d] for any
reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a [3] public
official or other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions.

Torture,46 in other words, is (1) a delictum proprium; it can only be committed by a
public official or other person acting in an official capacity. (2) It requires specific

44 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
G.A. res. 39/46, [annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)], entered into
force June 26, 1987. The U.N. Committee against Torture has urged Germany to adopt article 1 of
U.N.C.A.T. as a definition of the offence of torture in its own substantive criminal law. Germany was
urged, too, to apply strictly the rule excluding all evidence derived from torture from the cognizance
of the deciding judges. The failure to follow these early warnings of the U.N. monitoring body contributed to the emergence of the practice that is the subject matter of this case. See, Concluding obser
vations of the Committee against Torture: Germany. 11/05/98., A/53/44, paras.179-195. (Concluding
Observations/Comments), paras. 185 and 193.
In the context of the case at hand it may also be indicative that the International Covenant on
Civil and Political Rights, 1966, in its Article 7 treats torture on a par with medical or scientific
experimentation: “No one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment. In particular, no one shall be subjected without his free consent to medical or scientific
experimentation.”
45 The Convention requires each State Party to incorporate the crime of torture into its own extant
Criminal Code – assuming, however, that it does contain all the relevant principles, doctrines and
rules of substantive criminal law. What follows is simply a short analytical elaboration deriving from
the definition itself:
“Each State Party shall ensure that all acts of torture are offences under its criminal law” (Article.4(1))

This implies that the State Parties are free to integrate the definition of the criminal act of torture
into their domestic criminal law. They may expand the zone of incrimination foreseen by the Convention but they may not constrict it. See The Owl of Minerva, p. 142.
46 As per the CAT,
1. Torture is an act:
This would be the regular situation in which the actor would “inflict severe mental or physical pain
or suffering on another person”. The verb “to inflict” implies that there must be (1) a physical bodily
movement on his part; (2) a mental or physical pain or suffering on the part of the person (so tortured); and, (3) there must be a causal link between (1) and (2).
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intent (dolus specialis), i.e. conduct must be intended or acquiesced in not only to
inflict severe pain or suffering, but also (a) to obtain from the person tortured or
from a third person information or a confession, (b) to punish him for an act he or a
third person has committed or is suspected of having committed, (c) to intimidate or
coerce him or a third person, or (d) to so act for any reason based on discrimination
of any kind.
Because acquiescence on the part of the public official suffices, the above dolus
specialis may at a minimum also be dolus eventualis in cases where, for example,
the public official in charge at the police station knowingly acquiesces in torture

The act of torture could also be one of omission or a commission by omission (commission par omis
sion).
Moreover, an act of torture must be a manifested effort of the will of the actor. The act (of torture)
must be a clear manifestation of the actor’s criminal will, of his being a torturer. If the causal nexus
between the actor’s being and the act is broken by either the circumstances on the part of the actor
(excuse) or the objective circumstances (justification) we may have the case of an excuse, insanity,
mistake of fact (error facti), mistake of law (error juris), intoxication. However, we cannot have the
case of (as per Art. 3(1) of the Convention): an order from the superior officer, an order from a public
authority, using prevention of greater evil or self-defense or defense of another as a justification.
2. An attempt of torture is an act (Art. 4(1))
Article 1, subsection 1 of the Convention specifically provides: “Each State Party shall ensure that
[all attempts to commit torture] are offences under its criminal law.”
Note the words “under its criminal law.” This implies that the State Party is permitted the latitude of its own definition of attempt as it may occur in the general part of its criminal code. However,
note that torture as an act is not complete unless severe pain or suffering in fact occurs on the part of
the victim. The general part definitions of the criminal attempt will vary from jurisdiction to jurisdiction according to the definition as such of the attempt; the punishability of the attempt up from
a certain severity of the sanction foreseen for it; the (non)criminality of the voluntary abandonment
of the attempt.
3. There must be a causal link between the act of torture and its consequence (the severe mental or
physical pain or suffering)
The doctrine of sine qua non causation will usually apply, i.e. the act of torture must only be the
necessary preceding condition of the severe pain or suffering. This will usually be a medical or a
psychological question to be advised upon by the experts.
4. There must be the consequence of torture (severe pain or suffering)
There are four combinations here: severe mental pain, severe mental suffering, severe physical pain,
severe physical suffering.
5. Torture must be intentionally inflicted
This comprises the whole mens rea doctrine (and some of the defenses mentioned above), but it is
important to take into account that under “intentionally” will fall: direct special intent where one
has full cognition or full volition.
6. Torture is inflicted with specific intent
Torture must be inflicted with specific intent for such purposes as “to obtain from him or a third
person information or a confession;” or to “punish him for an act he or a third person has committed
or is suspected of having committed”.
7. Torture can only be inflicted by a public official or other person acting in official capacity
Torture is a delictum proprium and cannot be committed by a person who is not an official, or acting in official capacity. Very complicated legal problems can arise out of the possible, if paradoxical,
defense that a person cannot be acting in official capacity if he is not only transgressing the official
powers of his official capacity but is thereby committing the crime (of torture). For more on torture,
see The Owl of Minerva, pp. 144-146.
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perpetrated by his subordinates. Moreover, the phrase defining the specific intent is
open-ended (“for such purposes as”), i.e. it permits the use of analogia inter legem.
Finally, torture is a result crime, i.e. there is no crime of torture unless there is, (3) as
a consequence of the conduct of the public officials, (4) severe physical or mental pain
or suffering.
Therefore, the key question in the case before us, and increasingly so in other similar considerations, is whether a particular conduct causes “severe pain and suffering”
– or something less than that.47 Torture, in other words, is an aggravated form of
inhuman and degrading treatment.48 Whether in a particular case the pain or suffering of the victim of inhuman and degrading treatment was severe, is a question of
fact to be determined by the criminal court in which the offence of torture is being
prosecuted. According to medical science, the subjective threshold of pain may vary
a great deal from one person to another. Moreover, the physical invasiveness of the
procedure is not decisive. Letting the water drop for hours on the shaved head of the
person, as in well-known Japanese form of torture during World War II, may not
seem very invasive, yet it clearly caused severe suffering. Concerning the practice of
forced feeding at Guantanamo, the U.N. Special Reporter on Torture, Mr. Manfred
Nowak, carefully stated: “If these allegations are true then this definitely amounts to an
additional cruel treatment”.49 If, in the considered opinion of one of the world’s leading experts on human rights forced feeding amounts to “cruel treatment” then forced
vomiting, at a minimum, is also “cruel”. The crucial difference, of course, is that
forced feeding is presumably in the interest of the person subjected to it, whereas, de-

47 “To require a threshold showing of an ‘objective’ injury, the sort of thing that might reveal itself on
an x-ray, or in missing teeth, or in a bruised and battered physical appearance, would confer immunity from claims of deliberate indifference on sadistic guards, since it is possible to inflict substantial
and prolonged pain without leaving any ‘objective’ traces on the body of the victim” (Judge Posner
in Cooper v. Casey, 97 F.3d 914, 917 (7th Cir. 1996) (citations omitted)). Furthermore, substantial and
prolonged pain can be psychological as well as physical. “[M]ental torture is not an oxymoron, and
has been held or assumed in a number of prisoner cases . . . to be actionable as cruel and unusual
punishment” (Judge Posner in Thomas v. Farley, 31 F.3d 557, 559 (7th Cir. 1994)). In a case involving
cross-gender body searches it has been held that “severe psychological injury and emotional pain
and suffering” counted as “infliction of pain” under the Eighth Amendment (Judge O’Scannlain in
Jordan v. Gardner, 986 F.2d 1521, 1525, 1528 (9th Cir. 1992)). “Many things – beating with a rubber
truncheon, water torture, electric shock, incessant noise, reruns of ‘Space 1999’ – may cause agony as
they occur yet leave no enduring injury. The state is not free to inflict such pains without cause just
so long as it is careful to leave no marks” (Judge Easterbrook in Williams v. Boles, 841 F.2d 181, 183
(7th Cir. 1988)). At <www.yale.edu/lawweb/avalon/diana/harris/110998-2.htm>.
48 U.N. C.A.T, Article 16 : “1. Each State Party shall undertake to prevent in any territory under its
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do not amount
to torture as defined in article 1, when such acts are committed by or at the instigation of or with
the consent or acquiescence of a public official or other person acting in an official capacity. In particular, the obligations contained in articles 10, 11, 12 and 13 shall apply with the substitution for
references to torture of references to other forms of cruel, inhuman or degrading treatment or punishment.” [Emphasis added.]
49 At <news.bbc.co.uk/2/hi/americas/4569626.stm>.
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spite feeble allegations to the contrary, forced vomiting is not. The purpose of forced
vomiting is to obtain evidence. Forced feeding introduces nourishment, whereas
the forced insertion of the tube in our case introduces an emetic. The consequence
of forced feeding is the nutritional restoration of the starved individual, the consequence of forced vomiting is convulsive involuntary vomiting and sometimes death.
The forced feeding may be accompanied by anxiety due to the physical insertion of
the tube but not as to the consequences of its insertion. In the case of forced vomiting,
especially if the person subjected to this procedure is aware of preceding instances
of concomitant death, the anxiety is subjectively more severe and objectively, at that,
well-founded. Forced feeding lacks the specific intent necessary for the perpetrated
conduct to amount to torture yet it can nevertheless be “inhuman and degrading”.
The specific intent in cases of forced vomiting fits the definition of torture as regards
the required subjective motivation of the perpetrator of this conduct, which in the
language of Justice Frankfurter, shocks the conscience.
Nevertheless, except in extreme cases of mistreatment (electroshocks, Palestinian
hanging, bastonade etc.), it is impossible to generalize. The U.N. Convention against
Torture is predicated on the idea that the State parties will incriminate torture precisely as defined in the above cited Article 1, which Germany has not done although
it has repeatedly been urged to do so by the U.N. Committee against Torture. Once
prosecuted, the consequences of mistreatment can become a question of fact at the
trial of the alleged torturer. This question of fact may be determined e.g. by questioning the victim. In other words, the definition of torture in U.N. C.A.T. is not predicated on the possibility that the State Signatory to the Convention will introduce and
perpetuate a practice of obtaining evidence that not only results in its refraining from
prosecuting the perpetrators but also gives official endorsement for such abhorrent
conduct. The applicant, Mr. Jalloh, has not been treated as a victim in any German
criminal proceedings and has thus never been given the possibility to testify. In other
words, Mr. Jalloh could not claim that his pain and suffering were severe and the German courts have never been given the opportunity to examine this non‑prosecuted
issue.
The issue comes totally unexplored before this Court. However, as in other analogous situations, the burden would clearly be on the State to show that Mr. Jalloh,
despite the fact that he had to be restrained by several policemen during this traumatizing invasive procedure, possessed a sufficiently elevated threshold of pain and
a sufficiently stable nervous system for the procedure of forced vomiting not to cause
him severe anxiety, anguish, fear, and physical pain – not to mention the medical
sequellae. For this reason, I maintain that the issue is not only whether in general
forced vomiting produces severe pain and suffering but whether in this particular
case such pain and suffering did in fact occur.
The burden is on the Government. In the absence of proof to the contrary and
given the principle that everyone is presumed to know the natural consequences of
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their acts, I am constrained to maintain that the pain and the suffering in this particular case were severe. Thus, we ought to speak of torture.
II
The second question concerns the use, by the German Courts, of the extracted cocaine packages as evidence instrumental in obtaining Mr. Jalloh’s conviction.
In Rochin v. California50 Justice Douglas stated: “[I] think that words taken from
[the suspect’s] lips, capsules taken from his stomach, blood taken from his veins are
all inadmissible provided they are taken from him without his consent. They are in
admissible because of the command of the Fifth Amendment.”51 There are seemingly
pragmatic reasons for this prescriptive position to have been weakened by subsequent
case-law to the contrary.
Essentially, however, the problem was that the rationale for the prescriptive norm
treated as such by Justice Douglas is too elemental – see infra the quote from Wigmore – to be immediately discernible. As a consequence, the exclusionary rule,
which is simply the preventive remedy and the alter ego of the privilege against selfincrimination,52 has been reduced, mostly through the consistent commitment of
Justice Rehnquist,53 to a manipulable instrumental rule deriving from the need to

50 Rochin v. California, 342 U.S. 165 (1952) at <http://caselaw.lp.findlaw.com/cgi‑bin/getcase.pl?navby=
case&court=us&vol=342&invol=165>.
51 Fifth Amendment to the United States Constitution: “No person shall be […] compelled in any crimi
nal case to be a witness against himself.”
52 The Owl of Minerva explores the idea of the exclusionary rule as the alter ego of the privilege against
self-incrimination in detail. “The privilege against self-incrimination alone cannot prevent the incriminating admission from transpiring. It is possible to imagine that those who cause the illegal
emergence of incriminating information could be punished. But that would not enforce the privilege, since the punishment of Cardozo’s ‘blundering constable’ seems to be no remedy for the violation of the defendant’s privilege: he would still be ‘incriminating’ himself. Thus, if the defendant’s
privilege is violated, there must be a procedural sanctioning (through the exclusionary rule) which
would reverse the disadvantage done to the defendant’s case due to the police’s blunder.
The separation of investigation and adjudication means that the incriminating information is
produced in the first instance when out of the reach of the adjudicator’s ear. This means that it is
possible to effectively preclude the taking of the illegally obtained information into account when
considering the defendant’s guilt. The privilege against self-incrimination could thus be seen as the
privilege to exclude the respective information. Thus, there can be no privilege against self-incrimi
nation without the exclusionary rule. Not to incriminate oneself really means that a certain type of
evidence is not admissible in the court deciding one’s criminal guilt. Thus, the privilege against selfincrimination, simply is the exclusion of such evidence. Without this exclusion there is no privilege.
Giving the police this privileged information is self-incrimination only insofar as that same
information ever reaches the ears of the adjudicator. If such information could not be excluded from
reaching the adjudicator’s ears, there would be no privilege against self-incrimination. Therefore,
it is only when one is within the adjudicative context that he or she needs the exclusionary rule to
prevent self-incrimination.” (pp. 125-126).
53 “If the privilege as well as the exclusionary rule were given due importance, they would be established as the most fundamental, prescriptive rules under the Fourteenth Amendment’s Due Process

204

Owlets of Minerva.indd 204

26-10-2011 9:50:41

The Owlets Of Minerva
deter police misconduct. As such it was yet interpreted, absurdly, in terms of its marginal utility.
A different kind of misunderstanding is apparent in Saunders v. United Kingdom,
judgment of 17/12/1996, Reports 1996-VI – our own leading case on the exclusion of
contaminated evidence:
[68.] The Court recalls that, although not specifically mentioned in Article 6 of
the Convention, the right to silence and the right not to incriminate oneself are
generally recognised international standards which lie at the heart of the notion
of a fair procedure under Article 6. Their rationale lies, inter alia, in the protection
of the accused against improper compulsion by the authorities thereby contributing to the avoidance of miscarriages of justice and to the fulfillment of the aims of
Article 6 [...]. The right not to incriminate oneself, in particular, presupposes that
the prosecution in a criminal case seek to prove their case against the accused
without resort to evidence obtained through methods of coercion or oppression
in defiance of the will of the accused. In this sense the right is closely linked to
the presumption of innocence contained in Article 6 para. 2 of the Convention.
[...] [69.] The right not to incriminate oneself is primarily concerned, however,
with respecting the will of an accused person to remain silent. As commonly
understood in the legal systems of the Contracting Parties to the Convention and
elsewhere, it does not extend to the use in criminal proceedings of material which
may be obtained from the accused through the use of compulsory powers but
which has an existence independent of the will of the suspect such as, inter alia,
documents acquired pursuant to a warrant, breath, blood and urine samples and
bodily tissue for the purpose of DNA testing.

Thus in Saunders our Court, presumably because it derived both the privilege against
self-incrimination and the exclusionary rule from the presumption of innocence,
came to the suggestion that only audible words extracted from the mouth of the suspect are inadmissible in evidence. Moreover, by the same token evidence extracted
by the cruelest torture – imagine that the suspect in our case was intentionally tormented in order to make him cough-up the packages – is admissible as long as “it has
an existence independent of the will of the suspect.”

clause. Moreover, Rehnquist could not have reduced it to an instrumental rule. In order to limit the
impact of the exclusionary rule, he first had to separate it from the privilege against-self incrimination and then make it look as a simple prophylactic educational device to discourage police misbehavior. This he could not have done if it were established, first, that the exclusionary rule is an alter
ego of the privilege and, more fundamentally, that the privilege is not simply a constitutional right
of the defendant but a fundamental precondition of a legitimate legal procedure, the quintessence of
Due Process and Fair Trial.” See The Owl of Minerva, pp. 124-125.
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This is in clear contradiction with Article 15 of the U.N. Convention against Torture. That provision mandates the strict exclusion of all evidence from the direct or
indirect cognizance of the judges if it is obtained through torture. No insubstantial
distinction is made here between verbal and non‑verbal evidence.54 In other words,
while Saunders is an important case especially because it inextricably connects the
two features of the same principle – the privilege against self-incrimination and the
exclusionary rule – its rationale is not likely to withstand the test of time.
Yet the true raison d’être for the privilege against self-incrimination is very simple.
The reasons must be sought in the rudimentary rationale of the whole legal process as the civilized alternative to the resolution of conflict by combat. This very
rationale was put succinctly by John Henry Wigmore, the foremost authority on the
law of evidence:
“to comply with the prevailing ethic that the individual is sovereign and that
proper rules of battle between government and individual require that the individual not be bothered for less than good reason and not be conscripted by his
opponent to defeat himself....”55

Wigmore’s reference to the “proper rules of battle” may have been so understood, but
it is certainly not a metaphor. In the context of a legal process as a civilised alternative
to barbaric combat, “proper rules of battle” most certainly do not contain a licence to
use force, any force. The purpose of the “legal battle” is precisely to replace the logic of
the real combat, i.e. to replace the logic of power with the power of logic. In legal process, most fundamentally, the use of force as a means of conflict resolution is replaced
with logical compulsion.56 The mere fact that the battle happens between “government and individual”, as in criminal law, cannot change this most basic implication.

54 U.N. C.A.T., Article 15: Each State Party shall ensure that any statement which is established to have
been made as a result of torture shall not be invoked as evidence in any proceedings, except against a
person accused of torture as evidence that the statement was made. [Emphasis added.]
55 Wigmore on Evidence (McNaughton rev. 1961) Vol. 8, p. 318.
56 The logic behind the exclusionary rules is explained in The Owl of Minerva in these terms: “The
essence of the sentence ‘shall not be compelled to testify against himself’ clearly does not lie in the
general proscription of self-incriminating evidence. The defendant may at any time volunteer selfincriminating statements and other evidence and guile may be used to make him testify against
himself either by police or by the prosecutor on cross-examination. The issue, therefore, is not the
self-incrimination as such. The point is that he must not be physically compelled to incriminate himself.” See The Owl of Minerva, p. 93. “If legal process is essentially a surrogate conflict-resolution
service both offered and required by the state – the latter having forbidden the war of everybody
against everybody – then physical violence by one of the parties to the controversy has no place in
the legal process. Mutatis mutandis, the same applies to procedures in which the State is a plaintiff
(criminal procedure) or defendant (administrative law, etc.) Thus, in any legal procedure the resort
to physical self-help (within the procedure itself) is tantamount to the collapse of the whole purpose
of law. Clearly, if the purpose of law is to prevent self-help, i.e. the resort to physical prevalence as a
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If force is nevertheless used to obtain evidence whose unwilling source is Wigmore’s individual facing the powerful state police apparatus it is fair to say there has
been a regression to combat and that the whole criminal process in its principal intention is subverted and deprived of legitimacy. The executive branch of the state, in
other words, has relapsed into pre‑rule‑of-law routine. To paraphrase Justice Frankfurter, these are barbaric methods too close to war of everybody against everybody to
permit of legalistic differentiation.
The courts that admit such evidence, because at a minimum they acquiesce in
such cruel practices, are ex post facto accomplices to such cruel practices.
The issue, therefore, is not only whether Mr. Jalloh had been tortured or treated
inhumanly and degradingly. The whole system of law enforcement was exposed to
degradation that was far more critical and perilous.
III
Most worrisome in all of this, however, is the already apparent change in the Zeitgeist
and the consequent degradation of minimal standards. What in 1952 was patently
“conduct that shocked the conscience”57 has in 2006 become an issue that must be
extensively – and not just in this case – pondered, argued and debated. Despite their
apparent evolution, this transmutation has little to do with the scholarly differentiation of juristic standards as, for example, between “inhuman and degrading treatment“ on the one hand and “torture” on the other. Particular conduct on the part of
the police will or will not shock the conscience of those appointed to consider it and
to assess it. If it does they will condemn it as torture. If it does not they will deem it
tolerable.
This assessment derives from a certain hierarchy of values – assimilated by everyone from the policeman holding down the person in whom a tube is to be inserted
and through which an emetic will be administered, to the medical doctor administering the tube and the emetic, to the judge admitting evidence so cruelly obtained.
These hierarchies of values are the real origin of all the secondary ratiocination and,
more worrisome, often the apparent lack of sensibility and interest.
In other words, human rights are not only a matter of pedantic legal reasoning. They are also a subject matter of a value judgment. True, only when this value

means of winning in the conflict, then self-help within the procedure effectively subverts the whole
idea.” (p. 95).
57 See, Rochin v. California, 342 U.S. 165 at 172 (1952): “[W]e are compelled to conclude that the proceedings by which this conviction was obtained do more than offend some fastidious squeamishness
or private sentimentalism about combating crime too energetically. This is conduct that shocks the
conscience. Illegally breaking into the privacy of the petitioner, the struggle to open his mouth and
remove what was there, the forcible extraction of his stomach’s contents – this course of proceeding
by agents of government to obtain evidence is bound to offend even hardened sensibilities. They are
methods too close to the rack and the screw to permit of constitutional differentiation.”
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judgment is converted into a verbally articulate legal standard can it sustain the rule
of law. It is a mistake, however, to forget that at bottom – at the origin of the very legal
standard to be subsequently applied – lies a moral resolution of those who not only
have opinions or even convictions – but also the courage of those conviction.

208

Owlets of Minerva.indd 208

26-10-2011 9:50:41

The Owlets Of Minerva
“Impartial tribunal” – contempt of court
Kyprianou v. Cyprus
Judgment of 15 December 2005 [Grand Chamber]
THE FACTS
The applicant, acting as defence counsel during a murder trial before an Assize Court,
was interrupted by the court while cross-examining a prosecution witness. He felt
aggrieved and sought leave to withdraw from the case, but as leave was not granted,
he responded by alleging that during the cross-examination, members of the court
had been talking to each other and sending each other notes (“ravasakia” – which can
mean, among other things, short and secret letters/notes, or love letters, or messages
with unpleasant contents).
The judges stated that, “We...believe that what Mr Kyprianou said, the content, the
manner and the tone of his voice, constitute a contempt of court as provided for in
section 44(1)(a) of the Courts of Justice Law (no. 14/1960)58 ... that is showing disrespect to the court by way of words and conduct.”
Furthermore, the judges stated they had been “deeply insulted” “as persons”; they
could not “conceive of another occasion of such a manifest and unacceptable contempt of court by any person, let alone an advocate”; and that “if the court’s reaction
is not immediate and drastic, … justice will have suffered a disastrous blow”.
They gave the applicant the choice, either to maintain what he had said and to
give reasons why a sentence should not be imposed on him, or to retract. As the applicant did neither, the court found him in contempt of court and sentenced him to
five days’ imprisonment, to be enforced immediately, which the court deemed to be
the “only adequate response”, as “an inadequate reaction on the part of the lawful and
civilised order, as expressed by the courts would mean accepting that the authority of
the courts be demeaned”. The applicant served the prison sentence, although he was
released early, in accordance with the relevant legislation. His appeal was dismissed
by the Supreme Court.

58 The relevant parts of section 44(1) read as follows:

“Any person who –
(a) on the premises where any judicial proceedings are being held or taken, or within the precincts
of the same, shows disrespect, in speech or manner, of or with reference to such proceedings or any
person before whom such proceedings are being held or taken;
... is guilty of a misdemeanour and is liable to imprisonment for six months or to a fine not exceeding one hundred pounds, or to both imprisonment and a fine.”

The relevant parts of section 44(2) provide as follows:

“When any offence against paragraph (a) ... of subsection (1) is committed in full view of the court,
the court may cause the offender to be detained in custody and, at any time before the rising of the
court on the same day, may take cognisance of the offence and sentence the offender to a fine of
seventy-five pounds or to imprisonment of up to one month, or to both imprisonment and a fine.”
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THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
The applicant argued that he had not received a hearing by an impartial tribunal
within the meaning of Article 6 § 1 of the Convention, the relevant parts of which
provide:
“In the determination of ... any criminal charge against him, everyone is entitled
to a fair ... hearing ... by an independent and impartial tribunal established by
law.”

1. General principles
The Court reiterates at the outset that it is of fundamental importance in a democratic society that the courts inspire confidence in the public and above all, as far as
criminal proceedings are concerned, in the accused (see Padovani v. Italy, judgment
of 26 February 1993, § 27, Series A no. 257-B). To that end Article 6 requires a tribunal
falling within its scope to be impartial.
An analysis of the Court’s case-law discloses two possible situations in which the
question of a lack of judicial impartiality arises. The first is functional in nature:
where the judge’s personal conduct is not at all impugned, but where, for instance,
the exercise of different functions within the judicial process by the same person (see
Piersack v. Belgium, judgment of 1 October 1982, § 30, Series A no. 53), or hierarchical or other links with another actor in the proceedings (see court martial cases, for
example, Grieves v. the United Kingdom [GC], no. 57067/00, 16 December 2003, § 69,
and Miller and Others v. the United Kingdom, nos. 45825/99, 45826/99 and 45827/99,
26 October 2004), objectively justify misgivings as to the impartiality of the tribunal,
which thus fails to meet the Convention standard under the objective test. The second
is of a personal character and derives from the conduct of the judges in a given case.
In terms of the objective test, such conduct may be sufficient to ground legitimate and objectively justified apprehensions as in Buscemi v. Italy, no. 29569/95, § 67,
ECHR 1999‑VI, but it may also be of such a nature as to raise an issue under the
subjective test (see, for example, Lavents v. Latvia, no. 58442/00, 28 November 2002,
§§ 118-19) and even disclose personal bias. In this context, therefore, whether a case
falls to be dealt with under one test or the other, or both, will depend on the particular facts of the contested conduct.
2. Application of the above principles to the instant case
The applicant expressed his grievance as being that the judges of the Limassol Assize
Court had failed to satisfy the requirement of impartiality under both the objective
and subjective tests. The Court proposes to examine this complaint by following the
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objective and subjective approaches with reference to the considerations of functional and personal partiality set out above.
(i) Objective test
The applicant claimed that, in the particular circumstances of his case, the fact that
the same judges of the court in respect of which he had allegedly committed contempt tried, convicted and sentenced him, raised objectively justified doubts as to the
impartiality of that court.
The Court observes that this complaint is directed at a functional defect in the
relevant proceedings. The Court recalls that, both in relation to Article 6 § 1 of the
Convention and in the context of Article 5 § 3, it has found doubts as to whether
impartiality can be objectively justified where there is some confusion between the
functions of prosecutor and judge (see, with regard to Article 6 § 1, mutatis mutandis,
Daktaras v. Lithuania, no. 42095/98, §§ 35-38, ECHR 2000-X, and, regarding Article
5 § 3, Brincat v. Italy, judgment of 26 November 1992, §§ 20-22, Series A no. 249‑A;
Huber v. Switzerland, judgment of 23 October 1990, §§ 41-43, Series A no. 188; and
Assenov and Others v. Bulgaria, judgment of 28 October 1998, §§ 146-50, Reports
1998‑VIII).
The present case relates to contempt in the face of the court, aimed at the judges
personally. They had been the direct object of the applicant’s criticisms as to the manner in which they had been conducting the proceedings. The same judges then took
the decision to prosecute, tried the issues arising from the applicant’s conduct, determined his guilt and imposed the sanction, in this case a term of imprisonment.
In such a situation, the confusion of roles between complainant, witness, prosecutor
and judge could self-evidently prompt objectively justified fears as to the conformity
of the proceedings with the time-honoured principle that no one should be a judge
in his or her own cause and, consequently, as to the impartiality of the bench (see
Demicoli v. Malta, judgment of 27 August 1991, §§ 41‑42, Series A no. 210).
The Court therefore finds that, on the facts of the case and considering the functional defect which it has identified, the impartiality of the Assize Court was capable
of appearing open to doubt. The applicant’s fears in this respect can thus be considered to have been objectively justified and the Assize Court accordingly failed to meet
the required Convention standard under the objective test.
(ii) Subjective test
The applicant further alleged that the judges concerned had acted with personal bias.
This limb of the applicant’s complaint was therefore directed at the judges’ personal conduct. The Court will accordingly examine a number of aspects of the judges’
conduct capable of raising an issue under the subjective test.
Firstly, the judges, in their decision sentencing the applicant, acknowledged that
they had been “deeply insulted” “as persons” by the applicant. Even though the
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judges proceeded to say that this had been the least of their concerns, in the Court’s
view this statement in itself shows that the judges had been personally offended by
the applicant’s words and conduct and indicates personal involvement on their part.
Secondly, the emphatic language used by the judges throughout their decision conveyed a sense of indignation and shock, which runs counter to the detached approach
expected of judicial pronouncements. In particular, the judges stated that they could
not “conceive of another occasion of such a manifest and unacceptable contempt of
court by any person, let alone an advocate” and that “if the court’s reaction is not immediate and drastic, we feel that justice will have suffered a disastrous blow”.
Thirdly, they then proceeded to impose a sentence of five days’ imprisonment,
enforced immediately, which they deemed to be the “only adequate response”. In the
judges’ opinion, “an inadequate reaction on the part of the lawful and civilised order,
as expressed by the courts would mean accepting that the authority of the courts be
demeaned”.
Fourthly, the judges expressed the opinion early on in their discussion with the
applicant that they considered him guilty of the criminal offence of contempt of
court. After deciding that the applicant had committed the above offence they gave
the applicant the choice either to maintain what he had said and to give reasons why
a sentence should not be imposed on him, or to retract. He was, therefore, in fact
asked to mitigate “the damage he had caused by his behaviour” rather than defend
himself.
The Court finds, in view of the above considerations, that they did not succeed in
detaching themselves sufficiently from the situation. Against this background and
having regard in particular to the different elements of the judges’ personal conduct
taken together, the Court finds that the misgivings of Mr Kyprianou about the impartiality of the Limassol Assize Court were also justified under the subjective test.
(iii) The review by the Supreme Court
Finally, the Court observes that the Supreme Court did not remedy the defect in
question. In the present case, the Supreme Court had the power to quash the decision on the ground that the Limassol Assize Court had not been impartial. However,
it declined to do so and upheld the conviction and sentence. As a consequence, it
did not cure the failing in question (see Findlay v. the United Kingdom, judgment of
25 February 1997, Reports of Judgments and Decisions 1997‑I, §§ 78-79, De Haan v. the
Netherlands, judgment of 26 August 1997, §§ 52-55, Reports 1997-IV).
In the light of the foregoing and having examined the facts of the case under both
the objective and subjective tests enshrined in its case-law, the Court finds [unanimously] that the Limassol Assize Court was not impartial within the meaning of
Article 6 § 1 of the Convention.
[Editors’ note: the Court awarded the applicant 15,000 euros in respect of non-pecuniary damage.]
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CONCURRING OPINION OF JUDGE ZUPANČIČ
This is a case concerning impartiality.59 In the Grand Chamber judgment, especially
in the key paragraph, we refer in turn to “personal partiality”, “personal involvement
on the part of the judges” and their “sense of indignation and shock, which runs
counter to the detached approach expected of judicial pronouncement”. These are
the elements of the so-called “subjective partiality”, which the European Court of
Human Rights detected in this case. My intention here is simply to contribute an additional elucidation as to why, for example, a “personal involvement” should be seen
as a negation of impartiality.
I do not think that “impartiality” in law is different from any other impartiality
as for example in science, in historiography, etc. However, the Court’s different formulas concerning “objective” and “subjective” impartiality, in my opinion, do not
have a great explanatory value. In other words, if someone were to ask: “What, in the
end, is impartiality?”, I do not think he or she could derive a clear answer from our
jurisprudence. Yet it would be useful to give a clear definition providing some further
guidance.
Impartiality is clearly a mental attitude. That this attitude must be without prejudice and bias60 seems to be clear. Rational law-finding and adjudication require, on

59 “Impartiality is a quality that the adjudicator must have in order to be an adjudicator. It refers to the
absence of overt bias whereby the case would be decided in reference not to law but to criteria extrinsic to the legal definition of the issue to be adjudicated, e.g. in reference to the friendship between one
of the litigants and the judge.” For more on impartiality, see The Owl of Minerva, p. 80-81.
60 “Partiality refers to the timing of the decision. If the latter is made before all the information is in, it
limits consideration of the rest of the information and tends to become a self-fulfilling prophecy. A
biased adjudication, on the other hand, applies unacceptable criteria of decision-making. Whereas
a biased judge decides on the basis of friendship, race, religion and other extrinsic criteria, a partial
judge merrily jumps to conclusions.
Assume that a particular judge dislikes blacks and decides in a particular case to convict the
black defendant immediately after the trial has begun. Because in effect there was no trial, it would
be wrong to say that this trial was “partial.” The decision has been made beforehand and on the basis
of extrinsic criteria. If the trial was not partial, because there was no trial, and if the decision was
not partial in the pejorative sense of the word, since all decisions are partial, what then went wrong?
The decision in such a case is made by the unacceptable criterion of race. It was made imme
diately after the trial began and that made the whole trial a sham, because the application of the
unacceptable criterion of race precluded the influx of information relevant according to the acceptable substantive criminal law criteria of guilt. Since, however, the criminal trials are structured not
to enable the adjudicator to ascertain the race of the defendant, but to consider all the information
legally, a trial of that kind is a pretense. It does not serve a purpose.
Imagine, moreover, a judge who finds it difficult to suspend judgment and decides a case im
mediately after hearing the first piece of information in the case. This judge is partial. Yet if the same
decision is made at the end of the case, when all the evidence has been presented, then the judge’s
decision-making is to be granted the attribute of impartiality.
It seems, then, that a properly reached decision in a controversy must have these two qualities:
(1) it must be reached only through application of acceptable legal criteria; and (2) it must be reached
only after all the essential information is presented.
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the part of the adjudicator, certain objectivity. This is why the objective rule of law
is distinguishable from the subjective rule of the judges. The premise is that it is the
judges personally who discover and interpret and apply the law – but that law nevertheless exists objectively and independently from the judges. In a very real sense, the
complex meaning of “fair trial” is wholly about the impartial attitude of the judges.
The adversary nature of legal proceedings, too, serves the idea of impartiality. In
law it is the conflict61 (adversariness) that both requires and produces impartiality. In
a monocentric adjudicatory setting, judicial impartiality is a by-product of the two
expected and accepted partialities of the two opposing parties. This may be the specificity of the judicial impartiality as distinguished, for example, from the scientific objectivity62 where, through scientific experiment, the objective reality itself is permitted
to confirm or disconfirm the hypothesis advanced in the experiment.
Yet empirical scientists, because they are interested in the underlying perennial
laws of nature, deal with repeatable events.63 The concrete and transient events are

In this sense, impartiality presents a problem of timing: how to make the adjudicator continually receptive to all the data presented by the parties. Impartiality, thus, is a state of indecision, vacillation, and suspension of judgment.” See The Owl of Minerva, p. 81-82.
61 Impartiality is the central question of adjudication. Both adjudication and the notion of impartiality
are social responses to the problem of conflict. Without conflict there is no adjudication, and without the two partialities of the dispute there is no impartiality of the adjudicator. Thus, the elements
required for impartiality are as follows:
– The controversy must be decided entirely on the basis of the information presented by the parties
because the adjudicator must remain passive and cannot engage in independent truth finding;
– the conflict has to be monocentrically organized;
– the case has to be presented as a dynamic alternation of two mutually incompatible hypotheses.
The claims of the parties in conflict must be so structured that one is necessarily a winner and
the other necessarily a loser. There is a good reason for such a monocentric organization of issues.
Monocentric organization of issues makes the passive ambivalence, and therefore impartiality of the
adjudication, more probable. It was Professor Fuller’s genius to see this aspect of the organic connection between conflict and impartiality. Fuller recognized that the monocentric organization of
the subject matter enables the adjudicator to remain uninvolved and passive on the one hand, and
actively ambivalent on the other. The adjudicator remains passive because the presentation of all the
information is done by the procedural opponents and because the nature of the process is such that
they seek to carry their respective burdens of proof in direct proportion to the persuasiveness of the
other party’s arguments. Thus, an automatic negative feedback is built into this process, allowing the
adjudicator to remain a mere non-participating observer.” See The Owl of Minerva, p. 76-78.
62 In The Owl of Minerva, impartiality and scientific objectivity are distinguished in the following terms:
“The latter concept simply implies the willingness to accept the data contradictory to the scientific
hypothesis when the latter is tested in an experiment. Judicial impartiality, however, serves a process
where no definitive feedback of an experiment is really available, but in which the issue must nevertheless be finally decided on the basis of information made available during the process of adjudication. Since this is the only information that will ever be available – unlike in natural sciences where
such information supplies only the beginning of the hypothesis-formation process – it is essential that
the opinion formation in the process of adjudication be postponed for as long as possible.” (p. 80).
63 “In purely empirical, scientific environment, the objective verification of a hypothesis is accomplished with the aid of the scientific experiment, in which all variables, except for the one tested, are
kept constant. The event tested is repeatedly subjected to this experiment. The underlying hypothesis
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experimentally tested as mere “symptoms” of the underlying constant and continuing (in time) scientific law – the only real focus of scientific exploration.
In law, however, the events cannot be reiterated. We usually say that the legally
relevant happenings are “historical.”64 The idiom “historical events” derives from
historiography because there, too, the object of a historian’s scholarship cannot be
replicated. Historical events thus cannot be experimentally tested as to their objective veracity. In short, the epistemology of historical events is lacking compared to
the scientific-empirical epistemology. We say that it lacks objectivity.
Yet, even in scientific epistemology it is the correctness of experimental procedure
that guarantees its repeatability by other scientists. The confirmation of the underlying scientific principle depends on its falsifiability, in other words, on the possibility
to disprove it in an unlimited number of further experiments. The legitimacy of the
scientific hypothesis depends on the correctness of this procedure.
How much more so in judicial procedures where the historical event cannot be
reproduced!
This is why the legitimacy of legal truth-finding depends completely and totally on
the legitimacy of the procedure followed by the courts. A procedure flawed as to any
element of the fairness of the trial, equality of arms, etc., cannot lead to a legitimate
result. In legal matters, because it is impossible to ascertain a past historical event,
the so-called “truth” can easily, as it did in witch trials, become a self-referential and
non-falsifiable myth. These anomalies, at the time, were a direct consequence of the
epistemologically flawed inquisitorial structure of legal procedure. In other words, a
fair trial is not just an individual entitlement and a human right. A fair trial, with all
its complex guarantees, is an intellectual, if not directly scientific, necessity. A fair
trial is thus a key to the legitimacy of all adjudication.
This brings us to one of the elements of a fair trial, namely, to impartiality. Impartiality, to put it simply, is an open-minded mental attitude characterised by

is thus verified vis-à-vis objective reality. However, this procedure is workable only if the event so
tested lends itself to innumerable replications.” See The Owl of Minerva, p. 62.
64 “The so-called ‘legally relevant’ events, in our case ‘crimes,’ are not repeatable. The process of adjudication deals with unique events, or epistemologically speaking, with ‘historical events.’ We cannot
submit the hypothesis of a historical event to an experiment. Historians, for example, may describe
the event and depict all kinds of indirect proofs for its existence but they cannot in real time – for the
historical event is consigned to the past and cannot be replicated – demonstrate its continuous existence. The universal laws of physics, chemistry, etc, however, subsist in time. Through their particular
manifestations, they lend themselves to continuous verification vis-à-vis objective reality.
The arbitrary human laws are not necessarily ephemeral, but while they may last, they do not
express an objective reality. The purpose of a scientific experiment is to demonstrate the existence of
a universally valid objective law through a particular event. The purpose of legal truth finding is to
demonstrate that there has occurred a particular event whose characteristics correspond to the law.”
See The Owl of Minerva, p. 62.
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indecision.65 In a monocentric adjudicatory setting, an undecided judicial mind remains open to the influx of contradictory data coming from the two opposing parties. Impartiality means that the relevant channels of communications are not cut,
in other words, that these data continue to be admitted. Article 6 of the European
Convention on Human Rights, and more specifically §§ 2 and 3 (b), (c) and (d), can,
for example, be seen not as human rights but as epistemological minimal standards.
The opposite of impartiality is pre-judice. As the etymology of the word “pre-ju
dicium” illustrates, “having a prejudice” denotes having a decision in mind before all
the data are in. A pre-judiced judge does not listen to one or to both parties.
This prejudice may be exacerbated if the judge subscribes to criteria of premature
decision that are extrinsic to the case at hand or to law in general. If, for example, we
speak of “racial prejudice”, we are referring to the employment of the legally extrinsic
racial criterion where it has nothing to do with the legal substance of the case. If the
judge dislikes one of the parties, he is deciding on the basis of an extrinsic, legally
irrelevant and forbidden criterion. Needless to say, an impartial, objective, etc., attitude requires wisdom and experience in order that the judge may maintain the requisite distance from the evolving process before him. The institution of the lay jury,
wholly passive and more receptive to the shifting burden of proof, too, may serve the
enhancement of impartiality in the judicial process.
The word “decision”, too, is appropriate. Its etymology indicates cutting off. Indeed, a decision, while it may be the end result of an impartial decision-making process (fair trial), is by definition partial. One is decided once he or she has cut off the
influx of data that are contrary to the content of his or her decision.
The issue is therefore, firstly, the timing of the decision and, secondly, the absence
of extrinsic decision-making criteria.
It follows logically that maintaining the channels of information open as long as
possible during an adversary legal procedure is what impartiality is all about. The
adversary nature of the trial in which the judge is not required to form a hypothesis as
to the guilt of the accused66 – as is, for example, the Continental investigatory judge

65 “Taking into account everything presented by the parties is an essential element of the idea of impartiality in an adversary structure of decision-making. The system of adversary impartial decisionmaking must strive towards the ideal situation, which makes the postponement of final decisionformation in adjudication more probable.” See The Owl of Minerva, p. 80. “In this sense, impartiality presents a problem of timing: how to make the adjudicator continually receptive to all the data
presented by the parties. Impartiality, thus, is a state of indecision, vacillation and suspension of
judgment.” See The Owl of Minerva, p.82.
66 “If a person is asked to investigate a problem, he must first of necessity form a hypothesis, no matter
how broad and diffused it be. The person may not even be aware of the fact that he is making assumptions which have yet to be proved. Such assumptions, prejudices, anticipations and hypotheses are
inevitable with every investigator because an investigator is not just an abstract perceiver of reality,
but is by the task required to distinguish between what is essential and what is not. For this, there
must be more or less definite criteria”. See The Owl of Minerva, p. 69. “I can confirm this from my
own personal experience at the Circuit Court of Ljubljana, Yugoslavia where I clerked for several
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in the inquisitorial model of procedure67 – and in which he may maintain a receptive
passivity, is conducive to impartiality. Moreover, if the burden of proof de facto shifts
due to the persuasive effect obtained by one of the opposing parties, this contributes
to the result that the judge will be of two minds and thus ambivalent. To be ambivalent also means to remain undecided.
In various codes of criminal procedure there are provisions as to what the trial
court may do if the criminal event takes place before the very eyes of the judges during the same trial in the same courtroom. Often, the relevant provision permits the
“eyewitness” court to adjudicate directly and pronounce the sanction forthwith.
Yet, resolution of the instant situation obtains from the tacit assumption that the
court’s role is limited to truth-finding. In such immediate situations the truth of the
incriminated event seems so obvious. The assumption is, therefore, that the eyewitness judges themselves are in an ideal truth-finding situation.
Still, the role of any adjudicatory body is not only in truth-finding. The objective
and impartial ascertainment of truth is merely an instrument to the resolution of the
conflict. Judicial truth-finding is not an end in itself. Once the truth has been established to the best of their abilities, the judges must apply the law.68
As is clear in the case before us, the application of the law, too, may be biased. This
probability of bias, if the judge is a judex in causa sua, persists despite the fact that the
incriminated event, called here the “contempt of court”, is palpably obvious, true, etc.

investigating magistrates. One cannot start from the presumption of innocence in such matters. If
one opens a file in which there is only a police report and the prosecutor’s subsequent request for
investigation and develops one’s thought processes from this departing point – one cannot but be
partial. A clear hypothesis is established as to somebody’s guilt, and the investigating magistrate’s
job is to verify it. But just as a scientist cannot start from the premise that his hypothesis is wrong, so
the investigating magistrate cannot start from the premise that the defendant is innocent. Epistemologically this is not a question of probability of prosecutorial bias; the latter is certain.” See footnote
in The Owl of Minerva, p. 69.
67 The investigating magistrate must of necessity form a hypothesis of guilt. Without it the investigation would make no sense. Little, therefore, remains of the postulated presumption of innocence in
a setting that is not adversarial but inquisitorial. It may not be too far-fetched to say that Mr Kyprianou was in fact tried in an inquisitorial setting.
68 For the sake of simplifying the argument, I say “apply the law”. But the subsequent “application of
law”, in turn, is epistemologically as complex, and more so, as the antecedent “truth-finding”. In
fact, the two mental processes can only artificially be separated one from the other. The choice of
the norm to be applied (la qualification du cas) determines the selective apperception of the “legally
relevant” facts. The “discovery” of those and additional “facts” (éléments) in turn modifies the choice
of the norm as the major premise of legal syllogism. This is a two-way street. The choice of the applicable norm determines which facts are legally relevant. The choice of the applicable norm largely
determines what the selective legal “truth-finding” will focus on in the first place. The fact that the
accused, to paraphrase Camus, did not cry at his mother’s funeral may suddenly become a pivotal
element of the absurd legal “truth”. Unaddressed and left non-explicit, this two-step sequence of the
unexplored aspects of legal reasoning almost invariably generates in the mind of the unsophisticated
something akin to a “belief ”. Due to the self-referential nature of such “application of the law”, the
inquisitorial witch-hunts may come to be seen as referring to an established “truth”.

217

Owlets of Minerva.indd 217

26-10-2011 9:50:42

Boštjan M. Zupančič
This case is an excellent illustration of just how absurd the legal interpretation of
the factual trivia may become.
In view of historical considerations since the Magna Carta of 15 June 1215, concerning the greater independence of the judiciary within the common-law jurisdictions, I would be the first to extend the indulgence of the margins of appreciation to
the adversary model of criminal procedure. As I have pointed out elsewhere,69 this
independence had been the source of much liberty and political stability.
It was truly an inspiration to the rest of the world.
So, many centuries later, it is therefore ironic that the common-law jurisdictions
should be inclined to defend this patent anomaly in a case which flies in the face
of every precept derived from the above two legal sources. “Contempt of court” is
nothing other than an inquisitorial anomaly within an adversary model of criminal
procedure. The very same model, which was the true legal and moral source both of
the general fair-trial doctrine and of the European Convention’s Articles 5 and 6.

69 “There can be no public law without the strict separation of powers. Only if the state itself can be
reduced to an equally powerless party to a conflict can one speak of conflict and controversy, and
therefore of legal adjudication. To the extent there is separation of power there is law, otherwise it
becomes a simple command. Criminal law amply demonstrates this truth. The relationship between
the individual accused of a crime and the state will be a conflict of two approximate equals only if
and when both parties are (artificially) reduced to an equally powerless legal status before the courts.
It is then possible to say that the level of adversariness and the level of formal legality in criminal
law depend on the power of the judiciary. In turn, of course, the power given to this branch manifests
the respect for the individual when confronted with the State. In societies which believe that the individual is the ultimate repository of existential values, his status vis-à-vis the majority will remain
uncontested even when he is accused of crime. He will not be an object of purposes and policies, but
an equal partner in a legal dispute. Hegel understood the problem in the following terms:
What is involved in the action is not only the concept of crime, the rational aspect present in
crime such as whether the individual wills it or not, the aspect which the state has to vindicate, but
also the abstract rationality of the individual’s volition. Since that is so, punishment is regarded as
containing the criminal’s right and hence by being punished he is honored as a rational being. He
does not receive this due of honor unless the concept and measure of his punishment are derived
from his own act. Still less does he receive it if he is treated either as a harmful animal who has to be
made harmless, or with a view to deterring and reforming him.
In an intensely ideological society, on the other hand, where right and wrong are rigidly differentiated and believed to be known, little respect will be paid to the technicalities of legality and
adversariness – in which both are derived from the emphasis upon the conflict-resolution, not social
policy. After all, the very concept of a conflict presupposes uncertainty as to which one of the parties
is right.
Ultimately, then, the intensity of legal formalism in procedural and substantive criminal law
will depend on whether we want to honor the individual as a rational being. If the individual is to be
honored, he can demand that the society keep its promises (the principle of legality) as well as that
the dispute over the promise be decided before a third party (adversariness). The extent to which
the State will indeed relinquish its power is, in the end, a value choice. More important, it is a value
choice that determines whether in the future members of the society will regard themselves as autonomous and rational beings.” See The Owl of Minerva, p. 85-86.
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ARTICLE 7 – NO PUNISHMENT
WITHOUT LAW

Foreseeability of conviction for acts committed in the former
German Democratic Republic
Streletz, Kessler and Krentz v. Germany
Judgment of 22 March 2001 [Grand Chamber]
THE FACTS
All three applicants are German nationals and were senior officials of the German
Democratic Republic (GDR): Fritz Streletz, who was born in 1926, was a Deputy
Minister of Defence; Heinz Kessler, who was born in 1920, was a Minister of Defence;
Egon Krenz, who was born in 1937, was President of the Council of State.
After their conviction by the German courts, the first two applicants (Mr Fritz
Streletz and Mr Heinz Kessler) were imprisoned under a semi-custodial regime (of
fener Strafvollzug) and then released after serving approximately two-thirds of their
sentences. They now live in Strausberg (Germany) and Berlin (Germany) respectively. The third applicant (Mr Egon Krenz) has been serving a semi-custodial sentence
at Plötzensee Prison, Berlin, since January 2000.
Between 1949 and 1961 approximately two and a half million Germans fled from
the German Democratic Republic (GDR) to the Federal Republic of Germany (FRG).
In order to staunch the endless flow of fugitives, the GDR built the Berlin Wall on
13 August 1961 and reinforced all the security measures along the border between
the two German States, in particular by installing anti-personnel mines and automatic-fire systems (Selbstschussanlagen). Many people who tried to cross the border
to reach the West subsequently lost their lives, either after triggering anti-personnel
mines or automatic-fire systems or after being shot by East German border guards.
The official death toll, according to the FRG’s prosecuting authorities, was 264.
The Council of State (Staatsrat) of the GDR laid down the principles to be followed
in matters of national defence and security and organised defence with the assistance
of the GDR’s National Defence Council (Nationaler Verteidigungsrat; Article 73 of
the GDR’s Constitution). The presidents of both these bodies and the president of the
GDR’s parliament (Volkskammer) were members of the GDR’s Socialist Unity Party
(Sozialistische Einheitspartei Deutschlands).
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Various factors led to the fall of the Berlin Wall on 9 November 1989, the collapse
of the system in the GDR and the process that was to lead to the reunification of Germany on 3 October 1990.
During the summer of 1990 the GDR’s newly elected parliament urged the German legislature to ensure that criminal prosecutions would be brought in respect of
the injustices committed by the Socialist Unity Party (die strafrechtliche Verfolgung
des SED-Unrechts sicherzustellen).
1. The first two applicants (Mr Streletz and Mr Kessler)
In a judgment of 16 September 1993 the Berlin Regional Court (Landgericht) sentenced the first and second applicants to five years and six months’ imprisonment
and seven years and six months’ imprisonment respectively for incitement to commit intentional homicide (Anstiftung zum Totschlag), on the ground that they shared
responsibility for the deaths of a number of young people aged between 18 and 28
who had attempted to flee the GDR between 1971 and 1989 by crossing the border
between the two German States (six and seven cases respectively). The victims had
died after triggering anti-personnel mines laid along the border or after being shot by
East German border guards.
The Regional Court noted that all the orders of the Minister of Defence, including
those concerning the use of firearms at the border, were based on decisions of the
National Defence Council, of which the applicants had been members. Border guards
had been ordered to protect the border of the GDR at all costs, even if that meant that
“border violators” (Grenzverletzer) thereby lost their lives.
In a judgment of 26 July 1994 the Federal Court of Justice (Bundesgerichtshof )
found the two applicants guilty of intentional homicide as indirect principals, on
the ground that they had been members of the National Defence Council, the body
whose decisions were a necessary precondition (zwingende Voraussetzung) for the issuing of orders concerning the GDR’s border-policing regime (Grenzregime).
On 9 September 1994 the two applicants lodged constitutional appeals with the
Federal Constitutional Court (Bundesverfassungsgericht). They submitted that their
actions had been justified under the law applicable in the GDR at the material time
and should not have made them liable to criminal prosecution. The Federal Court
of Justice’s divergent ex post facto interpretation had infringed the principle that the
criminal law was not to be applied retroactively. In a judgment of 24 October 1996,
the Federal Constitutional Court dismissed the appeals as being ill-founded.
2. The third applicant (Mr Krenz)
In a judgment of 25 August 1997 the Berlin Regional Court sentenced the third applicant to six years and six months’ imprisonment for intentional homicide as an
indirect principal, on the ground that, as he had participated in two decisions of
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the Political Bureau (on 7 June 1985 and 11 March 1986) and two decisions of the
National Defence Council (on 2 February 1984 and 25 January 1985) on the GDR’s
border-policing regime, he shared responsibility for the deaths of four young people
who had attempted to flee the GDR between 1984 and 1989 by crossing the border
between the two German States. These persons had been shot to death by East German border guards.
On 9 April 1998 the applicant appealed against the above judgment to the Federal
Court of Justice. After holding a hearing on 27 October 1999, the Federal Court of
Justice gave judgment on 8 November 1999, upholding on every point the judgment
of the Regional Court and referring to a number of landmark judgments it had previously delivered on the same issues, including, in particular, the judgment of 26 July
1994.
On 12 January 2000, sitting as a panel of three judges, the Federal Constitutional
Court refused to entertain a constitutional appeal by the applicant, referring, in particular, to its landmark judgment of 24 October 1996.
THE LAW
I. ALLEGED VIOLATION OF ARTICLE 7 § 1 OF THE CONVENTION
The applicants submitted that the acts on account of which they had been prosecuted
did not constitute offences, at the time when they were committed, according to the
law of the GDR or international law, and that their conviction by the German courts
had therefore breached Article 7 § 1 of the Convention, which provides:
“No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international
law at the time when it was committed. Nor shall a heavier penalty be imposed
than the one that was applicable at the time the criminal offence was committed.”

A. Arguments of those appearing before the Court
The Court observed that its task was to consider, from the standpoint of Article 7 § 1
of the Convention, whether, at the time when they were committed, the applicants’
acts constituted offences defined with sufficient accessibility and foreseeability by the
law of the GDR or international law.
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(a) National law
(i) The legal basis for the applicants’ convictions
The Court notes that the German courts first found the applicants guilty of incitement to murder on the basis of the criminal law applicable in the GDR at the material
time. After rejecting the grounds of justification pleaded by the applicants – based on
the law and practice of the GDR – they held that, on account of the very senior positions which the applicants had occupied in the GDR’s State apparatus, they shared
responsibility for the deaths of a number of people aged between 18 and 28 who had
attempted to leave the GDR between 1971 and 1989 by crossing the border between
the two German States. They then applied the criminal law of the FRG, as being more
lenient than that of the GDR, sentencing the applicants for a number of counts of
intentional homicide as indirect principals, under Articles 25 and 212 of the FRG’s
Criminal Code1, to terms of imprisonment of five and a half years, seven and a half
years and six and a half years respectively.
(ii) Grounds of justification under GDR law
In the present case the German courts convicted the applicants on account of their
responsibility for the deaths of a number of persons who had attempted to cross the
border between the two German States, often with very rudimentary equipment such
as ladders. They were mostly very young (the youngest was 18 and four of the others
were only 20), they were unarmed, they did not represent a threat to anyone and their
one aim was to leave the GDR, as it was almost impossible at that time for ordinary
citizens, apart from pensioners and a few privileged persons, to leave the GDR legally. Their attempts to cross the border, although prohibited by GDR law, could not
therefore be classified as serious crimes since none of the cases fell into the category
of serious offences as defined in Article 213 § 3 of the GDR’s Criminal Code.
In the light of the principles enshrined in the GDR’s Constitution and other legal
provisions (which expressly included the principles of proportionality and the need
to preserve human life when firearms were used), the Court considered that the applicants’ conviction by the German courts, which had interpreted those provisions
and applied them to the cases in issue, did not appear at first sight to have been either
arbitrary or contrary to Article 7 § 1 of the Convention.

1

Article 25 of the StGB provides that the perpetrator of an offence is the person who committed it or
who caused another to act in his place (mittelbare Täterschaft). Article 212 of the FRG’s Criminal
Code (“the StGB”) prescribes a prison sentence of from five years to life, in particularly serious cases,
for intentional homicide (Totschlag).

222

Owlets of Minerva.indd 222

26-10-2011 9:50:42

The Owlets Of Minerva
(iii) Grounds of justification derived from GDR State practice
The aim of the State practice, implemented by the applicants, had been to protect the
border between the two German States “at all costs” in order to preserve the GDR’s
existence, which was threatened by the massive exodus of its own population.
However, the Court points out that the reason of State thus pleaded must be limited by the principles enunciated in the Constitution and legislation of the GDR itself;
it must above all respect the need to preserve human life, enshrined in the GDR’s
Constitution, People’s Police Act and State Borders Act, regard being had to the fact
that even at the material time the right to life was already, internationally, the supreme value in the hierarchy of human rights.
The Court considers that recourse to anti-personnel mines and automatic-fire systems, in view of their automatic and indiscriminate effect, and the categorical nature
of the border guards’ orders to “annihilate border violators [Grenzverletzer] and protect the border at all costs”, flagrantly infringed the fundamental rights enshrined in
Articles 19 and 30 of the GDR’s Constitution,2 which were essentially confirmed by
the GDR’s Criminal Code (Article 2133) and successive statutes on the GDR’s borders

2

3

Article 19 § 2
“Respect for and protection of the dignity and liberty of the person [Persönlichkeit] are required of
all State bodies, all forces in society and every citizen.”
Article 30 §§ 1 and 2
“(1) The person and liberty of every citizen of the German Democratic Republic are inviolable.
(2) Restrictions are authorised only in respect of conduct punishable under the criminal law ... and
must be prescribed by law. However, citizens’ rights may be restricted only in so far as the law provides and when such restriction appears to be unavoidable [unumgänglich].”
Article 213 of the GDR’s Criminal Code StGB-DDR (1979 version) provided:
“(1) Any person who illegally crosses the border of the German Democratic Republic or contravenes
provisions regulating temporary authorisation to reside in the German Democratic Republic and
transit through the German Democratic Republic shall be punished by a custodial sentence of up to
two years, a suspended sentence with probation, imprisonment or a fine....
(3) In serious cases the offender shall be sentenced to one to eight years’ imprisonment. Cases are to
be considered serious, in particular, where
1. the offence [die Tat] endangers human life or health;
2. the offence is committed through the use of firearms or by dangerous means or methods;
3. the offence is committed with particular intensity;
4. the offence is committed by means of a forgery [Urkundenfälschung], falsified documents [Falsch
beurkundung] or documents fraudulently used, or through the use of a hiding-place [Versteck];
5. the offence is committed jointly with others; or
6. the offender has already been convicted of illegally crossing the border.
(4) Preparations and attempts shall be criminal offences.”
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(section 17(2) of the People’s Police Act 19684 and section 27(2) of the State Borders
Act 19825).

4

5

Section 17 of the People’s Police Act, which came into force on 11 June 1968, provided:
“(2) The use of firearms is justified
(a) to prevent the imminent commission or continuation of an offence [Straftat] which appears, according to the circumstances, to constitute
– a serious crime [Verbrechen] against the sovereignty of the German Democratic Republic, peace,
humanity or human rights
– a serious crime against the German Democratic Republic
– a serious crime against the person [Persönlichkeit]
– a serious crime against public safety or the State order
– any other serious crime, especially one committed through the use of firearms or explosives;
(b) to prevent the flight or effect the rearrest [Wiederergreifung] of persons
– who are strongly suspected of having committed a serious crime, or who have been arrested or
imprisoned for committing a serious crime
– who are strongly suspected of having committed a lesser offence [Vergehen], or who have been arrested, taken into custody or sentenced to prison for committing an offence, where there is evidence
that they intend to use firearms or explosives, or to make their escape by some other violent means
or by assaulting the persons charged with their arrest, imprisonment, custody or supervision, or to
make their escape jointly with others
– who have received a custodial sentence and been incarcerated in a high-security or ordinary prison;
(c) against persons who attempt by violent means to effect or assist in the release of persons arrested,
taken into custody or sentenced to imprisonment for the commission of a serious crime or lesser offence.
(3) The use of firearms must be preceded by a shouted warning [Zuruf ] or warning shot [Warn
schuss], save where imminent danger may be prevented or eliminated only through targeted use of
the firearm.
(4) When firearms are used, human life should be preserved wherever possible. Wounded persons
must be given first aid, subject to the necessary security measures being taken, as soon as implementation of the police operation permits.
(5) Firearms must not be used against persons who appear, from their outward aspect, to be children,
or when third parties might be endangered. If possible, firearms should not be used against juveniles
[Jugendliche] or female persons.”
Section 27 of the State Borders Act, which came into force on 1 May 1982, and which replaced the
People’s Police Act 1968, provided:
“(1) The use of firearms is the most extreme measure entailing the use of force against the person.
Firearms may be used only where resort to physical force [körperliche Einwirkung], with or without
the use of mechanical aids, has been unsuccessful or holds out no prospect of success. The use of firearms against persons is permitted only where shots aimed at objects or animals have not produced
the result desired.
(2) The use of firearms is justified to prevent the imminent commission or continuation of an offence
[Straftat] which appears in the circumstances to constitute a serious crime [Verbrechen]. It is also
justified in order to arrest a person strongly suspected of having committed a serious crime.
(3) The use of firearms must, in principle, be preceded by a shouted warning or warning shot, save
where imminent danger may be prevented or eliminated only through targeted use of the firearm.
(4) Firearms must not be used when
– the life or health of third parties may be endangered;
– the persons appear, from their outward aspect, to be children; or
– the shots would impinge on the sovereign territory of a neighbouring State.
If possible, firearms should not be used against juveniles [Jugendliche] or female persons.
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Moreover, irrespective of the GDR’s responsibility as a State, the applicants’ acts as
individuals were defined as criminal by Article 95 of the StGB-DDR, which already
provided in its 1968 version, in terms repeated in 1979: “Any person whose conduct
violates human or fundamental rights ... may not plead statute law, an order or written instructions in justification; he shall be held criminally responsible”.
There is accordingly no doubt that the applicants bore individual responsibility for
the acts in question.
(iv) Foreseeability of the convictions
The broad divide between the GDR’s legislation and its practice was to a great extent
the work of the applicants themselves. Because of the very senior positions they occupied in the State apparatus, they evidently could not have been ignorant of the GDR’s
Constitution and legislation, or of its international obligations and the criticisms of
its border-policing regime that had been made internationally. Moreover, they themselves had implemented or maintained that regime, by superimposing on the statutory provisions, published in the GDR’s Official Gazette, secret orders and service
instructions on the consolidation and improvement of the border-protection installations and the use of firearms. In the order to fire given to border guards they had
insisted on the need to protect the GDR’s borders “at all costs” and to arrest “border
violators” or “annihilate” them. The applicants were therefore directly responsible for
the situation which obtained at the border between the two German States from the
beginning of the 1960s until the fall of the Berlin Wall in 1989.
Moreover, the fact that the applicants had not been prosecuted in the GDR, and
were not prosecuted and convicted by the German courts until after the reunification, on the basis of the legal provisions applicable in the GDR at the material time,
does not in any way mean that their acts were not offences according to the law of
the GDR.
The Court considers that it is legitimate for a State governed by the rule of law
to bring criminal proceedings against persons who have committed crimes under a
former regime; similarly, the courts of such a State, having taken the place of those
which existed previously, cannot be criticised for applying and interpreting the legal
provisions in force at the material time in the light of the principles governing a State
subject to the rule of law.
Moreover, regard being had to the pre-eminence of the right to life in all international instruments on the protection of human rights, including the Convention
itself, in which the right to life is guaranteed by Article 2, the Court considers that the

(5) When firearms are used, human life should be preserved where possible. Wounded persons must
be given first aid, subject to the necessary security measures being taken.”
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German courts’ strict interpretation of the GDR’s legislation in the present case was
compatible with Article 7 § 1 of the Convention.
The Court considers that a State practice such as the GDR’s border-policing policy,
which flagrantly infringes human rights and above all the right to life, the supreme
value in the international hierarchy of human rights, cannot be covered by the protection of Article 7 § 1 of the Convention. The Court, accordingly, takes the view that
the applicants, who, as leaders of the GDR, had created the appearance of legality
emanating from the GDR’s legal system but then implemented or continued a practice which flagrantly disregarded the very principles of that system, cannot plead the
protection of Article 7 § 1 of the Convention. To reason otherwise would run counter
to the object and purpose of that provision, which is to ensure that no one is subjected
to arbitrary prosecution, conviction or punishment.
Having regard to all of the above considerations, the Court holds that at the time
when they were committed the applicants’ acts constituted offences defined with sufficient accessibility and foreseeability in GDR law.
(b) International law
(i) Applicable rules
The Court considers that it is its duty to examine the present case from the standpoint
of the principles of international law also, particularly those relating to the international protection of human rights, especially because the German courts used arguments grounded on those principles.
It is therefore necessary to consider whether, at the time when they were committed, the applicants’ acts constituted offences defined with sufficient accessibility and
foreseeability under international law, particularly the rules of international law on
the protection of human rights.
(ii) International protection of the right to life
The Court notes in the first place that in the course of the development of that protection the relevant conventions and other instruments have constantly affirmed the
pre-eminence of the right to life.
Article 3 of the Universal Declaration of Human Rights of 10 December 1948, for
example, provides: “Everyone has the right to life.” That right was confirmed by the
International Covenant on Civil and Political Rights of 16 December 1966, ratified
by the GDR on 8 November 1974, Article 6 of which provides: “Every human being
has the inherent right to life” and “No one shall be arbitrarily deprived of his life”. It
is also included in the Convention, Article 2 § 1 of which provides:
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“Everyone’s right to life shall be protected by law. No one shall be deprived of his
life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.”

The convergence of the above-mentioned instruments is significant: it indicates that
the right to life is an inalienable attribute of human beings and forms the supreme
value in the hierarchy of human rights.
However, the applicants alleged that their actions had been justified by the exceptions in Article 2 § 2 of the Convention, which provides:
“Deprivation of life shall not be regarded as inflicted in contravention of this Article when it results from the use of force which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection.”

The Court considers that, regard being had to the arguments set out above, the deaths
of the fugitives were in no sense the result of a use of force which was “absolutely necessary”; the State practice implemented in the GDR by the applicants did not protect
anyone against unlawful violence, was not pursued in order to make any arrest that
could be described as “lawful” according to the law of the GDR, and had nothing to
do with the quelling of a riot or insurrection, as the fugitives’ only aim was to leave
the country.
It follows that the applicants’ acts were not justified in any way under Article 2
§ 2 of the Convention.
(iii) International protection of the freedom of movement
Like Article 2 § 2 of Protocol No. 4 to the Convention, Article 12 § 2 of the International Covenant on Civil and Political Rights provides: “Everyone shall be free to
leave any country, including his own.” Restrictions on that right are authorised only
where they are provided by law, are necessary to protect national security, public order, public health or morals or the rights and freedoms of others, and are consistent
with the other rights recognised in the Covenant.
The applicants relied on those restrictions to justify the introduction and continued operation the GDR’s border-policing regime.
However, the Court considers that in the present case none of the above exceptions applied. Firstly, the acts in issue were orders, given and executed, which were
not compatible with either the Constitution or statute law. Secondly, it cannot be
contended that a general measure preventing almost the entire population of a State
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from leaving was necessary to protect its security, or for that matter the other interests mentioned. Secondly, the way in which the GDR put into practice the prohibition
barring its nationals from leaving the country and punished contravention of that
policy was contrary to another right secured under the Covenant, namely the right to
life guaranteed by Article 6, for those who were its victims.
(iv) The GDR’s State responsibility and the applicants’ individual responsibility
If the GDR still existed, it would be responsible from the viewpoint of international law for the acts concerned. It remains to be established that alongside that State
responsibility the applicants individually bore criminal responsibility at the material time. Even supposing that such responsibility cannot be inferred from the international instruments on the protection of human rights, it may be deduced from
those instruments when they are read together with Article 95 of the GDR’s Criminal
Code, which explicitly provided, and moreover from as long ago as 1968, that individual criminal responsibility was to be borne by those who violated the GDR’s
international obligations or human rights and fundamental freedoms.
In the light of all of the above considerations, the Court considers that at the time
when they were committed the applicants’ acts also constituted offences defined with
sufficient accessibility and foreseeability by the rules of international law on the protection of human rights.
(c) Conclusion
Accordingly, the applicants’ conviction by the German courts after the reunification
was not in breach of Article 7 § 1 [unanimous].
II.	ALLEGED VIOLATION OF ARTICLE 1 OF THE CONVENTION
The applicants submitted that the decision of the Federal Constitutional Court was
incompatible with Article 1 of the Convention, which provides:
“The High Contracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined in Section I of [the] Convention.”

The applicants submitted that as former citizens of the GDR they could not rely on
the constitutional principle of the non-retroactiveness of criminal statutes.
The Court held that the applicants’ complaint could not be raised under Article
1 of the Convention, which was a framework provision that could not be breached
on its own. It could, however, be examined under Article 14 of the Convention taken
together with Article 7, as the applicants had complained in substance of discrimination they had allegedly suffered as former citizens of the GDR.
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However, the Court considered that the principles applied by the Federal Constitutional Court had general scope and were therefore equally valid in respect of
persons who were not former nationals of the GDR. Accordingly, there had been no
discrimination [unanimous] contrary to Article 14 of the Convention taken together
with Article 7.
CONCURRING OPINION OF JUDGE ZUPANČIČ
I voted for finding no violation in this case because I consider the application of the
GDR’s criminal law by the FRG’s courts legally consistent. For the purposes of Article
7 § 1, this is sufficient.
Likewise, I agree that Article 2 § 2 is not applicable in this case although it may be
applicable in other cases where the test of weighing personal integrity against a justified and lawful arrest yields a different result (see, for example, my dissenting opinion
in Rehbock v. Slovenia, no. 29462/95, ECHR 2000-XII)6.
It is important to understand that this judgment does not rely on Article 7 § 2 or
on the concept of an “international offence” in Article 7 § 1.
Article 7 § 2 is an exception to the principle nullum crimen, nulla poena sine lege
praevia formulated by the famous German criminal-law theorist Anselm von Feuerbach. Franz von Liszt later maintained that the substantive guarantees enshrined in
the principle of legality are the Magna Carta Libertatum of criminal defendants. This
tradition of substantive criminal-law protection goes back to at least 1764 and Cesare
Beccaria’s classic work Dei delitti e delle pene, which decisively influenced the whole
Continental tradition of legality in criminal law. This is all the more important because, in counter-distinction to the Anglo-Saxon legal model, although Magna Carta
had a similar provision in its clause 39 (lex terrae), the guarantees are preponderantly
to be found in substantive rather than in procedural law. Thus, the principle of legality (Legalitätsprinzip, principe de legalité) is typically interpreted to entail only the
restrictive interpretation of the State’s power to punish.
In this case, as we shall see, the principle of legality has the opposite effect. It precludes the applicants from relying on their own interpretation of the law.
I find it difficult to agree with the sentence referring to “offences defined with sufficient accessibility and foreseeability by the international law rules on human rights
protection” [emphasis added]. The powerful objective guarantees of substantive criminal law entrenched in the principle of legality7 cannot be reduced to the subjective
right to advance notice of what is punishable under positive law.

6
7

See opinion on p. 36 on this book.
For more on the principle of legality, see The Owl of Minerva, pp. 276-344. “That law should be above
every man is taken for granted by most, even though it is not so self-evident that something created
by man should and could be above him. Is it not unusual that Man, who strives to be a master in everything and over everything, would in this instance want to submit himself to the Rule of Law? From
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The import of the principle of legality has to do with objective, rigorous semantic
and logical legal restrictions (lex certa) on the State’s power to punish. Where the law
gives an offender the formal possibility of foreseeing the criminal and punishable
nature of his acts or omissions, irrespective of his everyday reliance on the prevalent
and established “State practice” of impunity, the rule of law will sanction subsequent
criminal liability. To maintain otherwise would make the criminal actor a legislator
in casu proprio. This is the real significance of this case.
Conversely, excessive reliance upon the subjective criteria of accessibility and fore
seeability would facilitate the applicants’ defence based on the principle of legality.
They could maintain that they had in fact relied upon the official, accessible and foreseeable interpretation of the law at the time, and upon “the GDR’s State practice,
which was superimposed on the rules of written law at the material time”. The applicants could then also maintain that their reliance on State practice, only later proved
to be mistaken in the light of a strict interpretation of positive criminal law, was at the
time nevertheless consistent with the official, constant and foreseeable State practice.
Such an argument would then introduce the defence of an excusable mistake of law8
(error juris).
For example, section 2.04(3)(b)(iv) of the United States Model Penal Code,
provides:
“A belief that conduct does not legally constitute an offence is a defence to a prosecution for that offence based upon such conduct when [the actor] acts in reason
able reliance upon ... an official interpretation of the public officer or body charged
by law with responsibility for the interpretation, administration or enforcement of
the law defining the offence.” [emphasis added]

8

a less grandiose and more theoretical point of view, however, the idea that explains this paradox is
simple: rather than allow one man to be a master to another, we invent an abstract Rule of Law that
supposedly governs both. In this fashion, the Rule of law prevents the rule of man. This is called the
principle of legality.
If law is to be seen as existing above any individual, it must not and cannot change every day.
Rules express a deonotological tension between what is and what ought to be. In that sense they are
a tension between past and the future; between the reality and aspiration. If rules change frequently,
the perception of tomorrow becomes erratic, perhaps because its hopes, values, and aspirations are
not shared by many. This is then anomie where neither rules nor commonly aspired for future exists.” (p. 276)
The Owl of Minerva discusses why mistake of law falls in the category of purposive legal reasoning: “The principle of legality is based on the idea of ‘advance notice.’ However, mistake of law (if
allowed as defense) falls into purposive legal reasoning because instead of keeping the ‘advance notice’ through norms separate, it collapses norms into subjectivity. Thus, the deontological tension
between the concept and reality would be lost should mistake of law be allowed as a defense. The
deontological discrepancy (anticipated or actual, abstract or concrete) accentuated by the violation
of the norm can be seen as a discrepancy between an objective concept of the rule and its factual
subjective violation. Mistake of law, however, presents such a situation where subjectivisation and
objectivisation of the rule clash.” (p. 284)
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Depending on the mistake-of-law provisions in either the GDR’s or the FRG’s substantive criminal law, the applicants’ acts could then possibly be excused (not justified!).
In such a context, the mistake of law could become a bridge between the objective
meaning of the law constituting the offence and the subjective understanding of this
law. If the latter is not entirely subjective and arbitrary because it is based upon such
objective elements as the relevant “State practice”, “official interpretation of the public officer”, etc., the mistake of law may become an excuse, that is, in German law “a
reason to exclude criminal responsibility” (Schuldausschliessungsgrund).
The applicants’ subjective reliance upon the “the GDR’s State practice, which was
superimposed on the rules of written law at the material time”, would in effect mean
that their (and the GDR’s) schizophrenic interpretation, that is, dispensing with the
positive law on the statute book, however realistic this was in view of the “the GDR’s
State practice”, would prevail over the objective significance of the relevant definitions of offences in the GDR’s own criminal law.
This case, however, goes at least one step further in that direction. The applicants
did not simply “rely” on the “GDR’s State practice”. They helped create that very real
State practice of impunity. This practice of impunity, however, was not formalised
through legislative means, no doubt because to the outside world the GDR wanted to
maintain the image of a Rechtsstaat. If the practice of impunity had been legitimated
through positive legislation this would have been a different case since it would probably have fallen under Article 7 § 2 of the Convention.
In terms of their own criminal law, the applicants were the co-conspirators in a
large and consistent conspiracy to disregard the objective meaning of the law on the
statute book, meaning that they co-conspired to create and maintain a two-faced situation in which the so-called “State practice” of impunity and even of rewarding the
criminal behaviour of other co-conspirators was in unqualified contradiction with
the formal language of the relevant criminal statutes. The distinctive characteristic
of this case is that it was the applicants themselves who were “the public officer[s]
or [members of the] body charged by law with responsibility for the interpretation,
administration or enforcement of the law defining the offence”.
Here there was a self-referential situation in which the very same people who were
charged with responsibility for the interpretation, administration or enforcement of
the law defining the offence propagated the “State practice” which they now claim to
have been the source of their own understanding of the law and thus of their excuse
under the law. What is more, the applicants maintain that the GDR’s State practice
was part and parcel of contemporaneous objective impunity and that it is therefore
unacceptable ex post to activate criminal liability for their acts.
Clearly, this raises the issue of the rule of law and more specifically the issue of
the rule of substantive criminal law. For the European Court of Human Rights to accept this “State practice” as an integral part of the “law defining the offence” for the
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purposes of Article 7 § 1, or to accept the defence of mistake of law would seal this
circuitous self-justification in contradiction to the rule of law.
It is easy to imagine an analogous case in which the applicants were high judicial
officers of the GDR who had themselves participated in creating the judicial “practice” (case-law, jurisprudence) of impunity. Would we then say that this “element of
judicial interpretation” amounted to the “law defining the offence”?
As the German legal theorist von Ihering rightly emphasised, the rule of law is
founded upon the formal meaning of legal wording. If the rule of law is to be preserved, this objective meaning must remain independent and must in the last analysis be strictly separate from any subjective and arbitrary interpretation, no matter
how prevalent it is as a “State practice” – all the more so if this prevalent arbitrary
interpretation of the “law in (in)action” contradicting the law on the statute book is
the result of collusion between the executive, legislative and judicial branches of the
State.
To maintain the separation of the objective and the subjective in law is the only
way of ensuring that nobody is above the law.
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Foreseeability of application of new law on recidivism
Achour v. France
Judgment 29 March 2006 [Grand Chamber]
THE FACTS
On 16 October 1984, the Lyons Criminal Court sentenced the applicant to three
years’ imprisonment for drug trafficking. He finished serving his sentence on 12 July
1986. On 1 March 1994, the revisions of Article 132-99 of the new Criminal Code
came into force, amending the laws on recidivism.
On 7 December 1995, the applicant was arrested in the course of a judicial investigation into drug trafficking, and a search led to the discovery at his home address of
several kilograms of cannabis. On 11 December 1995, he was placed under formal investigation and detained pending trial. On 14 April 1997, the Lyons Criminal Court
found him guilty of a drug offence and sentenced him to eight years’ imprisonment,
also ordering his exclusion from French territory for ten years. On 25 November
1997, applying Article 132-9 of the Criminal Code, the Lyons Court of Appeal held
that the applicant was subject to the rules on recidivism and increased his sentence
to twelve years:
“By Article 132-9 of the Criminal Code, a person is deemed to be a recidivist
where, having already been convicted with final effect of an offence punishable by
ten years’ imprisonment, he or she commits a further offence carrying a similar
sentence within ten years of the expiry of the limitation period for enforcing the
previous sentence.
That was so in the case of Couider Achour-Aoul, who, having been sentenced
by the Lyons Criminal Court on 16 October 1984, after adversarial proceedings,
to three years’ imprisonment for offences under the regulations on buying, possessing, using, trading in and transporting drugs, punishable ...by a term of between two and ten years’ imprisonment, and having completed that sentence on
12 July 1986, committed the offences with which he was charged, which likewise carry a sentence of ten years’ imprisonment...in the course of 1995 and up to
7 December of that year...

9

Article 132-9 of the new Criminal Code, which came into force on 1 March 1994, provides:

“Where a natural person who has already been convicted with final effect of a serious crime or other
major offence punishable under the law by ten years’ imprisonment commits, within ten years of
the expiry of the previous sentence or of the time allowed for its enforcement, a further offence
carrying a similar sentence, the maximum sentence and fine that may be imposed shall be doubled.
Where a natural person who has already been convicted with final effect of a serious crime
or other major offence punishable under the law by ten years’ imprisonment commits, within five
years of the expiry of the previous sentence or of the time allowed for its enforcement, a further
offence carrying a prison sentence of more than one year but less than ten years, the maximum
sentence and fine that may be imposed shall be doubled.”

233

Owlets of Minerva.indd 233

26-10-2011 9:50:43

Boštjan M. Zupančič

Accordingly, ...[as] he was subject to the rules on recidivism...he should be
sentenced to twelve years’ imprisonment ...”

The applicant appealed on points of law, complaining, among other things, that the
harsher provisions of the new legislation on recidivism had been applied retrospectively whereas the applicable period in his case had expired on 12 July 1991. The
Court of Cassation dismissed his appeal on the ground that where a law introduced
new rules on recidivism, it was sufficient for the offence constituting the second component of recidivism to have been committed after the law’s entry into force for the
new rules to apply immediately.
THE LAW
The applicant alleged violation of Article 710 of the Convention and complained that
the domestic courts had treated him as a recidivist when sentencing him after the
entry into force of the new Criminal Code on 1 March 1994.
The Court reiterates that Article 7 of the Convention embodies, in general terms,
the principle that only the law can define a crime and prescribe a penalty (nullum
crimen, nulla poena sine lege) and prohibits in particular the retrospective application of the criminal law where it is to an accused’s disadvantage (see Kokkinakis v.
Greece, judgment of 25 May 1993, § 52, Series A no. 260-A). It is important that offences and the relevant penalties must be clearly defined by law. This requirement is
satisfied where the individual can know from the wording of the relevant provision
and, if need be, with the assistance of the courts’ interpretation of it, what acts and
omissions will make him criminally liable (see, among other authorities, Cantoni
v. France, judgment of 15 November 1996, § 29, Reports of Judgments and Decisions
1996-V).
Recidivism, which is defined by law, is an aggravating factor – in personam and
not in rem, since it is linked to the offender’s conduct – in relation to the second offence, warranting a harsher sentence, where appropriate, for the recidivist. The Court
considers that recidivism can only result from the commission of a second offence;
however, for the offender to be legally classified as a recidivist, with the consequences
this entails in terms of the penalties faced, the second offence must, in addition, have

10 Article 7 of the Convention reads as follows:
“1. No one shall be held guilty of any criminal offence on account of any act or omission which did
not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal
offence was committed.
2. This Article shall not prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the general principles of law
recognised by civilised nations.”
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been committed within the statutory period for the purposes of recidivism as laid
down in the relevant legislation in force at the time of the commission of that offence.
Consequently, the issue before the Court is indeed whether the principle that only
the law can define a crime and prescribe a penalty was observed. The Court must, in
particular, ascertain whether in the present case the text of the statutory rule, read
in the light of the accompanying interpretative case-law, satisfied the requirements
of accessibility and foreseeability (see, among other authorities, Cantoni, cited above,
§ 29; Coëme and Others v. Belgium (nos. 32492/96, 32547/96, 32548/96, 33209/96 and
33210/96, ECHR 2000-VII, § 145; and E.K. v. Turkey, no. 28496/95, 7 February 2002,
§ 51) at the material time.
The Court notes that Article 132-9 provides that the maximum sentence and fine
that may be imposed are to be doubled in the event of recidivism and that the applicable period is no longer five years, as prescribed by the former legislation, but ten
years from the expiry of the previous sentence or of the time allowed for its enforcement. As the new statutory rules came into force on 1 March 1994, they were applicable when the applicant committed fresh offences in 1995, so that he was a recidivist
in legal terms as a result of those offences.
The applicant nonetheless observed that from 13 July 1991 to 1 March 1994 it
would not have been legally possible to treat him as a recidivist if he had committed
those offences. In his opinion, that implied that the relevant period had expired with
final effect.
The Court notes, however, that the applicant’s initial conviction of 16 October 1984
had not been expunged and remained in his criminal record. The domestic courts
were therefore entitled to take it into account as the first component of recidivism, it
being understood, moreover, that the conviction and the fact that it constituted res
judicata were not altered or affected in any way by the enactment of the new legislation. In this connection, the Court cannot accept the applicant’s argument that the
expiry of the relevant period for the purposes of recidivism, as provided at the time
of his first offence, had afforded him the right to have his first offence disregarded
(“droit à l’oubli”), there being no provision for any such right in the applicable legislation. Admittedly, his position would have been different had he been given a suspended sentence, since in that case, under the respondent State’s legal system, the fact
that he had received no further convictions within the statutory period in force at the
time of the initial conviction would have deprived that conviction of all future effect.
However, no such provisions exist in respect of a non-suspended sentence subject to
the rules on recidivism and, the Court considers that a State’s choice of a particular
criminal-justice system is in principle outside the scope of the supervision it carries
out at European level, provided that the system chosen does not contravene the principles set forth in the Convention.
The Court further observes that there is long-established case-law of the Court
of Cassation on the question whether a new law extending the time that may elapse
between the two components of recidivism can apply to a second offence committed
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after its entry into force. The Criminal Division of the Court of Cassation – and the
applicant did not dispute this – has taken a clear and consistent position since the late
nineteenth century to the effect that where a law introduces new rules on recidivism,
for them to apply immediately it is sufficient for the offence constituting the second
component of recidivism to have been committed after the law’s entry into force.
Such case-law was manifestly capable of enabling the applicant to regulate his conduct (see, among other authorities, the following judgments: Kokkinakis, cited above,
§ 40; Cantoni, cited above, § 34; and Streletz, Kessler and Krentz v. Germany11 [GC],
nos. 34044/96, 35532/97 and 44801/98, § 82, ECHR 2001-II).
Accordingly, there is no doubt that the applicant could have foreseen that by committing a further offence before 13 July 1996, the date on which the statutory ten-year
period expired, he ran the risk of being convicted as a recidivist and of receiving a
prison sentence and/or a fine that was liable to be doubled. He was thus able to foresee
the legal consequences of his actions and to adapt his conduct accordingly.
In any event, a law may still satisfy the requirement of “foreseeability” where the
person concerned has to take appropriate legal advice to assess, to a degree that is
reasonable in the circumstances, the consequences which a given action may entail
(see, among other authorities, Cantoni, cited above, § 35).
Having regard to the foregoing, the Court finds that both the relevant case-law
and statute law were “foreseeable” as to their effect for the purposes of Article 7 of
the Convention.
The Court considers, moreover, that the applicant’s complaint in fact concerns the
application of successive criminal laws.
That being so, it cannot see any inconsistency in the fact that the applicant may
have been in different legal positions, particularly as regards the period between
13 July 1991 and 28 February 1994 and the period following the entry into force of
the new Criminal Code on 1 March 1994.
Similarly, no problem can arise in terms of the retrospective application of the law
since the instant case merely concerned successive statutes designed to apply solely
with effect from their entry into force.
Admittedly, the domestic courts did take the applicant’s 1984 conviction into consideration, treating it as the first component of recidivism in his case. Nevertheless,
the fact that the applicant’s previous criminal status was subsequently taken into
account by the trial and appeal courts, a possibility resulting from the fact that his
1984 conviction remained in his criminal record, is not in breach of the provisions
of Article 7, seeing that the offence for which he was prosecuted and punished took
place after the entry into force of Article 132-9 of the new Criminal Code. In any
event, the practice of taking past events into consideration should be distinguished
from the notion of retrospective application of the law, stricto sensu.

11 See p. 150 of this book.
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In conclusion, the sentence imposed on the applicant, who was found guilty and
deemed to be a recidivist in the proceedings in issue, was applicable at the time when
the second offence was committed, pursuant to a “law” which was accessible and
foreseeable as to its effect. Mr Achour should therefore have known at the material
time precisely what the legal consequences of his criminal acts would be.
There has therefore been no violation of Article 7 of the Convention [16 votes to 1].
CONCURRING OPINION OF JUDGE ZUPANČIČ
I agree with the outcome in this case. Still, I find that one could expand on the reasoning in the key paragraph, where we say:
“Recidivism, which is defined by law, is an aggravating factor – in personam and
not in rem, since it is linked to the offender’s conduct – in relation to the second
offence, warranting a harsher sentence, where appropriate, for the recidivist. The
Court considers that recidivism can only result from the commission of a second
offence; however, for the offender to be legally classified as a recidivist, with the
consequences this entails in terms of the penalties faced, the second offence must,
in addition, have been committed within the statutory period for the purposes of
recidivism as laid down in the relevant legislation in force at the time of the commission of that offence.”

Here the Court maintains as crucial the distinction between the in personam and
the in rem aspects of an aggravating circumstance – in this case the recidivism of the
criminal actor.
By reverse logic the judgment thus implicitly maintains that the criminal act per se
– in contradistinction to recidivism as a status – is somehow an in rem phenomenon.
It is presumably also in this in rem quality that any criminal act precludes retroactivity – that is, the applicability of any subsequent legislation creating an offence to any
conduct that precedes it in time. This is what we ordinarily understand under the
prohibition of retroactivity, the principle of legality, nullum crimen sine lege praevia,
paragraph 1 of Article 7 of the Convention, et cetera.
Since it is likely that the need for the above distinction between the in rem and in
personam aspects of criminal responsibility will recur, I feel it to be useful to probe
deeper into this question.
Paragraph 1 of Article 7 of the Convention provides:
“No one shall be held guilty of any criminal offence on account of any act or
omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be
imposed than the one that was applicable at the time the criminal offence was
committed.” [emphasis added]
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A priori, the word “act” is something in rem. No legislature may say: “You will be
punished if you are a drug addict.” It may say, of course: “You will be punished if you
commit an act of drug taking.”
Let us consider this from a commonsensical point of view. Is it not obvious that a
particular person goes to prison because he or she is a drug addict? Moreover, most
of the doctrines of the substantive criminal law (premeditation, intent, negligence as
an omission of reasonable care, insanity, necessity, duress, mistake of fact and so on)
are concerned with the principle of subjective responsibility.12 The act, in other words,
must be an authentic manifestation of the actor’s being, of his or her mental status, of
his or her personality. Premeditation, for example, invites a higher level of criminal
liability – because a premeditated act is a more authentic expression of the criminal
actor’s personality – than an act committed in the heat of passion. Mental illness
(insanity) on the other hand severs the connection between the personality (being,
status) and the act. This is why Shakespeare makes Hamlet say:
“If Hamlet in his madnesse did amisse,
That was not Hamlet, but his madnes did it,
and all the wrong I e’re did to Leartes,
I here proclaim was madnes.” [Hamlet (Quarto 1) V.2]

It is therefore clear that in the final analysis substantive criminal law aims all its
criteria for responsibility, as well as all its sanctions, not in rem but ad hominem and
in personam.
The question is thus not why recidivism should at all be considered an exceptional
in personam criterion for aggravated liability. The question is why criminal law nevertheless focuses on the act in the first place, since an act is punishable only if it is an
adequate expression (the principle of subjective responsibility) of the actor’s being

12 “Because punishment is not a restitution but a moral rectification of the crime, the central issue and
concern in criminal law must be about the subjective. The actor’s state of mind tempere criminis
becomes the key question in all criminal cases because the moral damage caused by a crime is the
focus here. It is there that the crime occurs, the material consequences of the event being the mere
objective manifestation of the subjective. Since criminal law relies upon the subjective responsibility
of the actor it follows that the criminal stigmata should not be applied until the actor’s underlying
‘being’ has been thoroughly explored, thus rendering the level of blameworthiness. It is, however,
paradoxical that the more one ‘understands’ the ‘whole being’ of the actor, the more justified his behaviour appears. The criminal law has traditionally avoided this dilemma by insisting that the moral
repugnance attached to the acts, in fact, are reflective of the underlying being of the actor. This not
only avoids the seemingly impossible task of defining and quantifying an actor’s ‘being’ but it also
sustains the normative system by utilising something definable and quantifiable, i.e. the act as the
objective criterion of criminality.” See The Owl of Minerva, p. 284.
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(personality, status). Why do criminal law’s criteria of responsibility focus on a symptom (the act) rather than on the underlying disease (the personality of the actor)?13
The issue arose directly in the famous constitutional law case of Robinson v. Cali
fornia.14 At the time, the state of California had a statute which made it criminal to
be a drug addict. Mr Robinson and a few of his friends came down from Nevada into
California. Apparently, Mr Robinson had been committing the acts of drug consumption in Nevada and, at any rate, when he was apprehended in California it was
obvious that he was a drug addict. He was duly convicted for being a drug addict.
His case then ascended through state and federal judicial pyramids; in the end the
Supreme Court decided that the applicable California statute was unconstitutional
because it made a status (that of being a drug addict) a criminal offence, rather than
the act of drug taking.
Characteristically, while reaching the correct conclusion the Supreme Court of the
United States, even at the time, was not capable of explaining why it was unacceptable
to make a status an offence. Likewise, the American legal scholars never got to the
bottom of the question, which at any rate has been much better defined by the French
Court of Cassation. The reason lies in the simple need, as pointed out above, to turn
the question around.
The burden of proof, as it were, must lie on the side of the conventional and accepted wisdom maintaining the misleadingly “obvious” premise according to which
criminal responsibility springs from the act and not from the actor. The real question,
to put it simply, is: why deal with the symptom of the disease (the act) when one could
deal with the real thing, the disease (the underlying personality of the actor)?
Once the question is put this way the answer becomes simple.

13 “Making mere status, without an act, a criminal offence – typically being addicted to drugs, being a
terrorist, being a member of a forbidden organization, being a war criminal, being a counter-revolutionary etc., is unacceptable from the point of substantive criminal law’s principle of legality. One
of the principle’s aspects is the lex certa requirement. This requirement was implicit even in Roman
Law: Poena non irrogatur nisi quae quaque lege vel quo alio iure specialiter imposita est. (Digestae
50.16 131) (Punishment should not follow unless it is specifically for that crime imposed by a legislative act or some other form of law.) See also Hall, General Principles of Criminal Law, at p. 29, n. 10.
An act can be so defined that there remains no doubt as to what is the border between criminal and
non-criminal conduct. Being, for example, a drug addict does not lend itself to such a definition.
Quite apart from that, a criminal act is a specific historical event capable of precise determination,
leaving traces in the outside world, lending itself to proofs etc. Thus a legal controversy can be structured around an act, but cannot be structured around a status of e.g. being a drug addict.
Article 7(1) of the European Convention speaks of “any act or omission which did not constitute
a criminal offence…” Yet the Court has never tackled this issue although some member states do
have incriminations of pure status on their criminal codes, e.g. being a member of terrorist organization. Here substantive criminal law’s theory of inchoate crimes (conspiracy as a pure agreement
but requiring a substantial act in its furtherance) would also have to be considered.” See The Owl of
Minerva, p. 104, footnote 52.
14 Robinson v. California, 370 U.S. 660 (1962), available at: <http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=US&vol=370&invol=660>.
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Although this is impolite, the question can easily be answered with another question. How many times must the criminal actor commit the act of drug taking in
order to be a drug addict? The simple fact that there can be no clear answer to the
question explains why substantive criminal law has no other choice. It must focus
on the symptom rather than on the disease. It must focus on the act occurring at a
determinate time, in a determinate place and in a certain manner.
For that, in turn, the explanation is procedural rather than substantive. The determinate nature of the time, place and modality of the act (minor premise: the factual
elements of the act) permit it to be logically matched up to the elements of the preexisting definition of the offence in the Criminal Code (major premise: the abstract
elements of the crime in the legal rule). There can be no guarantee offered by the
principle of legality unless the subject matter of an offence is both clearly defined in
abstracto as well as proven beyond reasonable doubt in concreto.
An act can be so defined, but not a status.15
A status cannot be properly litigated.16 If we speak of the status of “being” a drug
addict, murderer, robber, arsonist etc., both the major and the minor premises of the
syllogism are fuzzy, vague and indistinct. Such fuzziness – for example, because it is
not subject to controversy – is permitted in a medical diagnosis. In law, the vagueness reduces to nothing both the procedural and the substantive safeguards. One
can clearly define, so that they can be properly litigated, the elements of the act of
drug taking, murder, robbery, arson etc. One cannot properly define and litigate the
aspects of “being” a drug addict, murderer, robber, arsonist etc. For this procedural

15 “In Robinson v. California, 370 U.S. 660 (1962), the defendant was prosecuted under a statute which
demanded punishment not for specific acts (of drug use) but for the general status of being an addict.
The Supreme Court of the United States refused to accept such a solution, thus inadvertently reaffirming the long-standing transactional concept of crime: unless there is a specific pro quo there can
be no quid. The theory of crime as an involuntarily incurred contract (Aristotle), as a barter derived
by analogy from the law of obligations (Nietzsche), or as a bourgeois analogy to the exchange of
commodities (Pashukanis) is not new; but it has implications for our purposes. The requirement of
an act, as in Robinson, implies the centrality of the bilateral exchange (do ut des type of contract). But
the requirement of an act is not merely a bourgeois compulsion to see everything through the quid
pro quo spectacles. As anybody familiar with the Robinson problem will agree, the requirement of
an act was meant to protect the suspect. While it may have reasserted the ‘barter’ concept of crime,
it has thereby also reasserted the underlying existence of the real and palpable conflict between the
individual and society, which made him criminal in the first place and now wants to ‘treat’ him for
that.” See The Owl of Minerva, p. 54.
16 “There would be no legal action were it not for a past criminal event. So, a blame-worthy past event
is required for the state to be able to intervene purposefully. The absurd result of this is that often in
order to prevent future mischief, some past mischief must exist: one has to incur present harm to prevent the future one. In the language of substantive criminal law, it is the Robinson requirement of an
act which makes possible a purposeful action. Retrospectivity must precede prospectivity. The reason for this lies in the conflict of interests between the individual and the society. Were it genuinely
possible to say that the criminal sanction is in the best interest of the criminal himself (treatment),
it would not have to depend on the criminal act and its proof. However, as long as the defendant sees
his interests as incompatible with those of the society at large (insofar as his treatment is concerned),
he will demand to know the act for which he is forced to pay the price.” See The Owl of Minerva,
pp. 54-55.
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and practical reason, criminal law is constrained to focus on the act rather than on
the status of being such and such a criminal, which would be more just and adequate.
However, it is still true that in the end it is the criminal that goes to prison, not his act.
Nevertheless, as pointed out above, the doctrine concerning the principle of subjective responsibility provides the middle ground between the act and the actor. As
they say in common-law jurisdictions, actus non est reus, nisi mens sit rea.
The specificity of the case before us, on the other hand, lies precisely in the fact
that for once the in personam status of the criminal actor – his being a recidivist –
does lend itself to precise definition and, as is made clear by the case itself, it can be
properly litigated.17 Here, the crucial distinction between the act of committing another offence on the one hand and the status of being a recidivist on the other hand
concerns time.
An act is a one-time historical event that falls, the moment it is committed, irretrievably into the past.18 It cannot be resurrected from the past, unless indirectly;
hence all the evidentiary difficulties in law generally, and especially in criminal law.
By contrast, a status (for example, that of being a recidivist) is something that
endures. It continues in time. Thus, while criminal responsibility for a past criminal
act, which also continues in time, is always retrospective19, the responsibility for be
ing a recidivist coincides in real time, is simultaneous, and thus not retrospective in
the same way. Besides, the continuity in time of recidivism is subject to precise legal
definition.
It thus cannot be said that the alleged timing gap which forms the subject matter of the present judgment is resolved retroactively. The law could easily say: semel
recidivus semper recidivus.

17 “In this case, it becomes clear why law can only command, prohibit or authorize acts, or in other
words, why it cannot command, prohibit or authorize status. Both in Achour and in Robinson the
question presented itself as to whether the status of being a recidivist or respectively a drug addict
can as such be sanctioned or prohibited. In Achour, the answer was positive because the status of be
ing a recidivist lends itself to clear definition (and consequently to litigation); in Robinson the answer
was negative because the status of being a drug addict, as opposed to the act of committing a drug
abuse, does not lend itself to definition. Status, thus, cannot be properly litigated in an adversarial
setting.” See The Owl of Minerva, p. 417.
18 Of course, criminal responsibility, which attaches to the being of the actor, does endure in time. This
is what makes punishment logically reasonable.
19 Pomponius, Digestae 35,1,72,6 (“The reason for punishment derives from the past, but the punishment is meant for the future.”) The idea of such prospectivity is not new at all. Iulius Paulus, the famous jurist of the classical period of Roman Law whose work represents fully one sixth of Justinian’s
Digestae, wrote: “Poena constituitur in emendationem hominum.” Digestae 48, 19, 20 (“Punishment
is imposed to mend the person.”)
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ARTICLE 8 – PRIVATE AND FAMILY LIFE

“Respect for family life” – right of celebrity to privacy
Von Hannover v. Germany
Judgment of 24 June 2004
THE FACTS
The applicant is the eldest daughter of Prince Rainier III of Monaco. As a member of
Prince Rainier’s family, the applicant is the president of certain humanitarian or cultural foundations. She does not, however, perform any function within or on behalf
of the State of Monaco or any of its institutions.
A number of German tabloid magazines published several series of photos, taken
without her knowledge, showing her outside her home going about her daily business either alone or in company. The applicant sought an injunction in the German
courts against any further publication of the photos in Germany. The lower courts
held that, under the Copyright Act, the applicant, as a figure of contemporary society
‘par excellence’ (eine ‘absolute’ Person der Zeitgeschichte) had to tolerate the publication without her consent of photos taken outside her home. The Regional Court held
that she had failed to establish a legitimate interest (berechtigtes Interesse) justifying
an injunction against further publication because, where figures of contemporary
society “par excellence” were concerned, the right to protection of private life stopped
at their front door.
In a judgment of 19 December 1995, the Federal Court of Justice (Bundesgerichts
hof ) allowed the applicant’s appeal in part, granting her an injunction against any
further publication of the photos showing her with Vincent Lindon in a restaurant
courtyard on the ground that the photos interfered with her right to respect for her
private life. The Federal Court of Justice held that figures of contemporary society
were entitled to respect for their private life even outside their home, but only if they
had retired to a ‘secluded place’ (in eine örtliche Abgeschiedenheit) where it was objectively clear to everyone that they wanted to be alone and where, confident of being
away from prying eyes, they behaved in a given situation in a manner in which they
would not behave in a public place (criterion of spatial isolation). Unlawful interference with the protection of that privacy could therefore be made out if photos were
published that had been taken secretly and/or by catching unawares a person who
had retired to such a place. That was the position here, where the applicant and her
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male companion had withdrawn to the far end of a restaurant courtyard with the
clear aim of being out of the public eye. However, the Federal Court dismissed the
remainder of her appeal on the ground that, as a figure of contemporary society “par
excellence”, the applicant had to tolerate the publication of photos in which she appeared in a public place even if they were photos of scenes from her daily life and
not photos showing her exercising her official functions. The public had a legitimate
interest in knowing where the applicant was staying and how she behaved in public.
The applicant then appealed to the Federal Constitutional Court (Bundesverfas
sungsgericht), submitting that there had been an infringement of her right to the protection of her personality rights (Article 2 § 1 read in conjunction with Article 1 § 1 of
the Basic Law). In a landmark judgment of 15 December 1999, delivered after a hearing, the Constitutional Court allowed the applicant’s appeal in part on the ground
that the publication of the three photos, featuring the applicant with her children had
infringed her right to the protection of her personality rights guaranteed by Articles
2 § 1 and 1 § 1 of the Basic Law,1 reinforced by her right to family protection under
Article 6 of the Basic Law.2 It referred the case to the Federal Court of Justice on that
point. However, the Constitutional Court dismissed the applicant’s appeal regarding the other photos. That court attached decisive weight to the freedom of the press
and the public interest in knowing how a princess behaved outside her representative
functions. The applicant lost her case against the publication of photos showing her
outside her home going about her daily life, either alone or accompanied, in a nonisolated place.
THE LAW
The applicant submitted that the German court decisions had infringed her right to
respect for her private and family life, guaranteed by Article 8 of the Convention,
which reads as follows:
“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.

1

2

The relevant provisions of the Basic Law are worded as follows:
Article 1 § 1
“The dignity of human beings is inviolable. All public authorities have a duty to respect and protect it.”
Article 2 § 1
“Everyone shall have the right to the free development of their personality provided that they do not
interfere with the rights of others or violate the constitutional order or moral law [Sittengesetz].”
Article 6 §§ 1 and 2
“1. Marriage and the family enjoy the special protection of the State.
2. The care and upbringing of children is the natural right of parents and a duty primarily incumbent
on them. The State community shall oversee the performance of that duty.”
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2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

I. General principles:
The Court reiterates that the concept of private life extends to aspects relating to
personal identity, such as a person’s name (see Burghartz v. Switzerland, judgment of
22 February 1994, § 24, Series A no. 280-B), or a person’s picture (see Schüssel v. Aus
tria (dec.), no. 42409/98, 21 February 2002). Furthermore, private life, in the Court’s
view, includes a person’s physical and psychological integrity; the guarantee afforded by Article 8 of the Convention is primarily intended to ensure the development,
without outside interference, of the personality of each individual in his relations
with other human beings (see, mutatis mutandis, Niemietz v. Germany, judgment of
16 December 1992, § 29, Series A no. 251-B, and Botta v. Italy, judgment of 24 February 1998, § 32, Reports of Judgments and Decisions 1998-I). There is therefore a zone
of interaction of a person with others, even in a public context, which may fall within
the scope of “private life” (see, mutatis mutandis, P.G. and J.H. v. the United Kingdom,
no. 44787/98, § 56, ECHR 2001-IX, and Peck v. the United Kingdom, no. 44647/98,
§ 57, ECHR 2003-I).
The Court has also indicated that, in certain circumstances, a person has a “legitimate expectation” of protection and respect for his or her private life. Accordingly, it
has held in a case concerning the interception of telephone calls on business premises
that the applicant “would have had a reasonable expectation of privacy for such calls”
(see Halford v. the United Kingdom, judgment of 25 June 1997, § 45, Reports 1997-III).
As regards photos, with a view to defining the scope of the protection afforded by
Article 8 against arbitrary interference by public authorities, the European Commission of Human Rights had regard to whether the photographs related to private or
public matters and whether the material thus obtained was envisaged for a limited
use or was likely to be made available to the general public (see, mutatis mutandis,
Friedl v. Austria, judgment of 31 January 1995, Series A no. 305-B, opinion of the
Commission, §§ 49-52; P.G. and J.H. v. the United Kingdom, cited above, § 58; and
Peck, cited above, § 61).
The Court also reiterates that freedom of expression constitutes one of the essential foundations of a democratic society. Subject to paragraph 2 of Article 10, it is applicable not only to “information” or “ideas” that are favourably received or regarded
as inoffensive or as a matter of indifference, but also to those that offend, shock or
disturb. Such are the demands of that pluralism, tolerance and broadmindedness
without which there is no “democratic society” (see Handyside v. the United King
dom, judgment of 7 December 1976, § 49, Series A no. 24).
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In that connection, the press plays an essential role in a democratic society. Although it must not overstep certain bounds, in particular in respect of the reputation
and rights of others, its duty is nevertheless to impart – in a manner consistent with
its obligations and responsibilities – information and ideas on all matters of public
interest (see, among many authorities, Observer and Guardian v. the United King
dom, judgment of 26 November 1991, § 59, Series A no. 216, and Bladet Tromsø and
Stensaas v. Norway [GC], no. 21980/93, § 59, ECHR 1999-III). Journalistic freedom
also covers possible recourse to a degree of exaggeration, or even provocation (see
Prager and Oberschlick v. Austria, judgment of 26 April 1995, § 38, Series A no. 313;
Tammer v. Estonia, no. 41205/98, §§ 59-63, ECHR 2001-I; and Prisma Presse v. France
(dec.), nos. 66910/01 and 71612/01, 1 July 2003).
In the cases in which the Court has had to balance the protection of private life
against freedom of expression, it has always stressed the contribution made by photos or articles in the press to a debate of general interest (see, as a recent authority, Tammer, cited above, §§ 59 et seq.; News Verlags GmbH & Co. KG v. Austria,
no. 31457/96, §§ 52 et seq., ECHR 2000-I; and Krone Verlag GmbH & Co. KG v. Aus
tria, no. 34315/96, 26 February 2002, §§ 33 et seq.). The Court thus found, in one
case, that the use of certain terms in relation to an individual’s private life was not
“justified by considerations of public concern” and that those terms did not “[bear]
on a matter of general importance” (see Tammer, cited above, § 68) and went on to
hold that there had not been a violation of Article 10. In another case, however, the
Court attached particular importance to the fact that the subject in question was a
news item of “major public concern” and that the published photographs “did not
disclose any details of [the] private life” of the person in question (see Krone Verlag
GmbH & Co. KG, cited above, § 37) and held that there had been a violation of Article
10. Similarly, in a recent case concerning the publication by President Mitterrand’s
former private doctor of a book containing revelations about the President’s state of
health, the Court held that “the more time that elapsed, the more the public interest
in discussion of the history of President Mitterrand’s two terms of office prevailed
over the requirements of protecting the President’s rights with regard to medical confidentiality” (see Editions Plon v. France, no. 58148/00, § 53, ECHR 2004-IV) and held
that there had been a breach of Article 10.
2. Application of these general principles by the Court
The Court notes at the outset that in the present case the photos of the applicant in
the various German magazines show her in scenes from her daily life, thus involving
activities of a purely private nature such as engaging in sport, out walking, leaving a
restaurant or on holiday.
The Court considers that a fundamental distinction needs to be made between
reporting facts – even controversial ones – capable of contributing to a debate in a
democratic society relating to politicians in the exercise of their functions, for example, and reporting details of the private life of an individual who, moreover, as
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in this case, does not exercise official functions. While in the former case the press
exercises its vital role of “watchdog” in a democracy by contributing to “impart[ing]
information and ideas on matters of public interest” (see Observer and Guardian, loc.
cit.), it does not do so in the latter case.
As in other similar cases it has examined, the Court considers that the publication
of the photos and articles in question, the sole purpose of which was to satisfy the
curiosity of a particular readership regarding the details of the applicant’s private life,
cannot be deemed to contribute to any debate of general interest to society despite
the applicant being known to the public (see, mutatis mutandis, Campmany y Diez
de Revenga and Lopez Galiacho Perona v. Spain (dec.), no. 54224/00, ECHR 2000-XII;
Julio Bou Gibert and El Hogar Y La Moda J.A. v. Spain (dec.), no. 14929/02, 13 May
2003; and Prisma Presse, cited above).
The Court reiterates the fundamental importance of protecting private life from
the point of view of the development of every human being’s personality. That protection extends beyond the private family circle and also includes a social dimension.
The Court considers that anyone, even if they are known to the general public, must
be able to enjoy a “legitimate expectation“ of protection of and respect for their private life (see above and, mutatis mutandis, Halford, cited above, § 45).
Furthermore, increased vigilance in protecting private life is necessary to contend
with new communication technologies which make it possible to store and reproduce
personal data (see point 5 of the Parliamentary Assembly’s resolution on the right to
privacy3, and, mutatis mutandis, Amann v. Switzerland [GC], no. 27798/95, §§ 6567, ECHR 2000-II; Rotaru v. Romania [GC], no. 28341/95, §§ 43-44, ECHR 2000-V;
P.G. and J.H. v. the United Kingdom, cited above, §§ 57‑60; and Peck, cited above,
§§ 59-63 and 78). This also applies to the systematic taking of specific photos and
their dissemination to a broad section of the public.
The Court finds it hard to agree with the domestic courts’ interpretation of section 23(1) of the Copyright (Arts Domain) Act4, which consists in describing a person as such as a figure of contemporary society “par excellence”. Since that definition
affords the person very limited protection of their private life or the right to control
the use of their image, it could conceivably be appropriate for politicians exercising
official functions. However, it cannot be justified for a “private” individual, such as
the applicant, in whom the interest of the general public and the press is based solely

3

4

Paragraph 5 of Resolution 1165 (1998) of the Parliamentary Assembly of the Council of Europe on
the right to privacy adopted on 26 June 1998, is worded as follows:
“5. In view of the new communication technologies which make it possible to store and use personal data, the right to control one’s own data should be added to this definition.”

The Copyright (Arts Domain) Act

Section 22(1) of the Copyright (Arts Domain) Act provides that images can only be disseminated
with the express approval of the person concerned.
Section 23(1) no. 1 of that Act provides for exceptions to that rule, particularly where the images
portray an aspect of contemporary society (Bildnisse aus dem Bereich der Zeitgeschichte) on condition that publication does not interfere with a legitimate interest (berechtigtes Interesse) of the
person concerned (section 23(2)).
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on her membership of a reigning family, whereas she herself does not exercise any
official functions.
In defining the applicant as a figure of contemporary society par excellence, the
domestic courts did not allow her to rely on her right to protection of her private life
unless she was in a secluded place out of the public eye and, moreover, succeeded in
proving it (which could be difficult). In the Court’s view, the criterion of spatial isolation was in reality too vague and difficult for the person concerned to determine in
advance. In the present case, merely classifying the applicant as a figure of contemporary society “par excellence” does not suffice to justify such an intrusion into her
private life.
The Court considers that the decisive factor in balancing the protection of private
life against freedom of expression should lie in the contribution that the published
photos and articles make to a debate of general interest. It is clear in the instant case
that they made no such contribution, since the applicant exercises no official function
and the photos and articles related exclusively to details of her private life.
Furthermore, the Court considers that the public does not have a legitimate interest in knowing where the applicant is and how she behaves generally in her private
life even if she appears in places that cannot always be described as secluded and
despite the fact that she is well known to the public.
Even if such a public interest exists, as does a commercial interest of the magazines
in publishing these photos and these articles, in the instant case those interests must,
in the Court’s view, yield to the applicant’s right to the effective protection of her
private life.
Lastly, in the Court’s opinion the criteria established by the domestic courts were
not sufficient to ensure the effective protection of the applicant’s private life and she
should, in the circumstances of the case, have had a “legitimate expectation” of protection of her private life.
Having regard to all the foregoing factors, and despite the margin of appreciation
afforded to the State in this area, the Court considers that the German courts did not
strike a fair balance between the competing interests. The State, which had a positive obligation under the Convention to protect private life and the right to control
the use of one’s image, had failed to ensure the effective protection of the applicant’s
private life.
There has therefore been a breach of Article 8 of the Convention [unanimous].
CONCURRING OPINION OF JUDGE CABRAL BARRETO
(Translation)
I am of the opinion that there has been a violation of Article 8 of the Convention, but
am unable to follow the entire reasoning of the majority.
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1. My colleagues state in their conclusions that “the decisive factor in balancing
the protection of private life against freedom of expression should lie in the contribution that the published photos and articles make to a debate of general interest” and
that “the public does not have a legitimate interest in knowing where the applicant
is and how she behaves generally in her private life even if she appears in places that
cannot always be described as secluded and she is well known to the public”.
In the majority’s view the publication of the photos and articles in question was
not such as to contribute to a debate of general interest because the applicant was not
performing official functions and the published photos and accompanying commentaries related exclusively to details of her private life.
In my view, however, the applicant is a public figure and the public does have a
right to be informed about her life. The solution therefore needs to be found in the
fair balance that has to be struck between the applicant’s right to her private life and
the public’s right to be informed.
2. The applicant is a public figure, even if she does not perform any function
within or on behalf of the State of Monaco or any of its institutions.
As per paragraph 7 of Resolution 1165 (1998) of the Parliamentary Assembly of
the Council of Europe on the right to privacy:
“Public figures are persons holding public office and/or using public resources
and, more broadly speaking, all those who play a role in public life, whether in
politics, the economy, the arts, the social sphere, sport or in any other domain”

It is well known that the applicant has for years played a role in European public life,
even if she does not perform any official functions in her own country. To measure
the degree of public interest in her, it is sufficient to look at the amount of media coverage devoted to her public or private life.
Very recently the press drew attention to the fact that, on her arrival at the ceremony of the marriage of Crown Prince Felipe of Spain, the applicant was one of the
people from Europe’s and the world’s high society to be the most widely greeted by
the public.
The applicant is, in my view, a public figure and information about her life contributes to a debate of general interest. The general interest does not have to be limited to
political debate. As pointed out by the Parliamentary Assembly, “certain facts relating to the private lives of public figures, particularly politicians, may indeed be of
interest to citizens ...”.
If that is true of politicians it is also true of all other public figures in whom the
public takes an interest. It is therefore necessary to strike a balance between two
fundamental rights: the right of public figures to respect for their private life and
everyone’s right to freedom of expression, which embraces the right of the public to
be informed.
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I agree with the majority that the private life of a public figure does not stop at
their front door. However, it has to be acknowledged that, in view of their fame, a
public figure’s life outside their home, and particularly in public places, is inevitably
subject to certain constraints.
Fame and public interest inevitably give rise to a difference in treatment of the
private life of an ordinary person and that of a public figure. As the Federal Constitutional Court pointed out, “the public has a legitimate interest in being allowed to
judge whether the personal behaviour of the individuals in question, who are often
regarded as idols or role models, convincingly tallies with their behaviour on their
official engagements”.
Admittedly, determining the limit of a public figure’s private life is no easy task.
Furthermore, a strict criterion might lead to solutions that do not correspond to the
“nature of things”. It is clear that if the person is in an isolated spot everything that
happens there must be covered by the protection of private life.
It appears to me, however, that the criterion of spatial isolation used by the German courts is very restrictive. In my view, whenever a public figure has a “legitimate
expectation” of being safe from the media, his or her right to private life prevails over
the right to freedom of expression or the right to be informed.
It will never be easy to define in concrete terms the situations that correspond to
this “legitimate expectation” and a case-by-case approach is therefore justified.
This casuistic approach may also give rise to differences of opinion. The majority
attach importance, for example, to the fact that the photos at the Monte Carlo Beach
Club had been taken secretly. I do not dispute the need to take account of the fact that
the photos were taken from a distance, particularly if the person was somewhere they
could legitimately believe did not expose them to public view. However, the Beach
Club swimming pool was an open place frequented by the general public and, moreover, visible from the neighbouring buildings.
Is it possible in such a place to entertain a reasonable expectation of not being
exposed to public view or to the media?
I do not think so.
I believe that this same criterion is valid for photos showing the applicant in other
situations in her daily life in which she cannot expect her private life to be protected.
I have in mind the photos of her doing her shopping.
However, other photos – for example those of the applicant on horseback or playing tennis – were taken in places and circumstances that would call for the opposite
approach.
It is thus in the knowledge of the limits to the exercise (I refer in this connection to
Judge Zupančič’s opinion) that I have found a violation of Article 8 of the Convention.
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CONCURRING OPINION OF JUDGE ZUPANČIČ
I adhere to the hesitations raised by my colleague, Judge Cabral Barreto. And while I
find the distinctions between the different levels of permitted exposure, as defined by
the German legal system, too Begriffsjurisprudenz-like, I nevertheless believe that the
balancing test between the public’s right to know on the one hand and the affected
person’s right to privacy on the other hand must be adequately performed. He who
willingly steps onto the public stage cannot claim to be a private person entitled to
anonymity. Royalty, actors, academics, politicians, etc. perform whatever they perform publicly. They may not seek publicity, yet, by definition, their image is to some
extent public property.
Here I intend to concentrate not so much on the public’s right to know – this applies first and foremost to the issue of the freedom of the press and the constitutional
doctrine concerning it – but rather on the simple fact that it is impossible to separate
by an iron curtain private life from public performance. The absolute incognito existence is the privilege of Robinson; the rest of us all attract to a greater or smaller
degree the interest of other people.
Privacy, on the other hand, is the right to be left alone. One has the right to be left
alone precisely to the degree to which one’s private life does not intersect with other
people’s private lives. In their own way, legal concepts such as libel, defamation, slander, etc. testify to this right and to the limits on other people’s meddling with it. The
German private-law doctrine of Persönlichkeitsrecht testifies to a broader concentric
circle of protected privacy. Moreover, I believe that the courts have to some extent
and under American influence made a fetish of the freedom of the press. The Persön
lichkeitsrecht doctrine imparts a higher level of civilised interpersonal deportment.
It is time that the pendulum swung back to a different kind of balance between
what is private and secluded and what is public and unshielded.
The question here is how to ascertain and assess this balance. I agree with the
outcome of this case. However, I would suggest a different determinative test: the one
we have used in Halford v. the United Kingdom5 (judgment of 25 June 1997, Reports

5

Para: 43.

The Government submitted that telephone calls made by Ms Halford from her workplace fell outside the protection of Article 8 (art. 8), because she could have had no reasonable expectation of
privacy in relation to them. At the hearing before the Court, counsel for the Government expressed
the view that an employer should in principle, without the prior knowledge of the employee, be able
to monitor calls made by the latter on telephones provided by the employer. […]

Para 45.

There is no evidence of any warning having been given to Ms Halford, as a user of the internal
telecommunications system operated at the Merseyside police headquarters, that calls made on
that system would be liable to interception. She would, the Court considers, have had a reasonable
expectation of privacy for such calls, which expectation was moreover reinforced by a number of
factors. As Assistant Chief Constable she had sole use of her office where there were two telephones,
one of which was specifically designated for her private use. Furthermore, she had been given the
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of Judgments and Decisions 1997-III), which speaks of “reasonable expectation of
privacy.”6
The context of criminal procedure and the use of evidence obtained in violation
of the reasonable expectation of privacy7 in Halford do not prevent us from employing the same test in cases such as the one before us. The dilemma as to whether the
applicant here was or was not a public figure ceases to exist; the proposed criterion
of reasonable expectation of privacy permits a nuanced approach to every new case.
Perhaps this is what Judge Cabral Barreto has in mind when he refers to the emerging
case-law concerning the balancing exercise between the public’s right to know and
the private person’s right to shield him- or herself.
Of course, one must avoid a circular reasoning here. The “reasonableness” of the
expectation of privacy could be reduced to the aforementioned balancing test. But
reasonableness is also an allusion to informed common sense, which tells us that he
who lives in a glass house may not have the right to throw stones.

6

7

assurance, in response to a memorandum, that she could use her office telephones for the purposes
of her sex-discrimination case.

“A policewoman working in a remote police station in England had used a dedicated official phone
and had, in addition to her official, made certain private conversations over that official phone line.
It turned out that these conversations were incriminating and that the phone was tapped. The evidence so obtained was used in convicting the policewoman. In Strasbourg, after the exhaustion of
all domestic remedies, the issue was raised as to whether she had “a reasonable expectation of privacy” while making various private (and some of them incriminating) conversations over the official
phone line.
The formula “after the exhaustion of all domestic remedies” implies that all domestic judicial
instances have pronounced themselves concerning the policewoman’s right to privacy and the legitimacy of the use of evidence obtained in violation of it. The European Court of Human Rights
decided that, indeed, the woman did have an expectation of privacy and that that expectation was
reasonable.” See The Owl of Minerva, p. 387.
“The criterion of the “reasonable expectation of privacy” derives from American constitutional law,
i.e. from Katz v. United States, 389 U.S. 347 (1967). When the Halford v. U.K. case was argued before
the European Court of Human Rights, it was the U.K. government which sub rosa (without citing)
relied on the constitutional criterion of “reasonable expectation of privacy” derived from a thirty year
older Katz case.” See The Owl of Minerva, p. 388.
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“Respect for family life” -- restrictions on father’s access to child
Nuutinen v. Finland
Judgment of 27 June 2000
THE FACTS
The applicant, Pekka Nuutinen, a Finnish national, was born in 1965 and lives in Rovaniemi. In 1987 the applicant was convicted of having caused danger to others and
sentenced to one year’s imprisonment. On 21 January 1992 the Kuopio City Court
convicted the applicant of having threatened and assaulted his then girlfriend H and
of having subjected her to coercion. Those offences were found to have been committed while he was not fully in control of himself during H’s pregnancy in October
1991, when their relationship had been ending. The applicant was sentenced to three
months’ imprisonment.
In March 1992 H gave birth to a daughter, I. The two subsequently moved from
Kuopio to Helsinki. In November 1992 the applicant was released from prison and
recognised I as his child. In the light of H’s objections a judge of the Kuopio City
Court refused to confirm the recognition.
In September 1993, the applicant requested that his paternity in respect of I be confirmed, that custody of I be shared with the mother, H, and that the child be granted
access rights in respect of the applicant. In January 1994, the Kuopio City Court
adjourned the case until May 1994, but due to the mother’s failure to deliver blood
samples it had to be adjourned until September 1994. The proceedings were then further adjourned until December 1994, the City Court having decided to seek opinions
on the question of access from the Kuopio and Helsinki social welfare authorities.
In December 1994, the Helsinki authority’s time limit was extended until May
1995, but the applicant’s paternity was confirmed and interim access rights were
granted. In June 1995, custody of I was awarded solely to H and the child was granted
the right to meet with the applicant for two hours every other month. H consistently
refused to comply with the access arrangements, allegedly fearing for her and the
child’s safety and referring to the applicant’s assault of H in 1991, when she had been
pregnant with I. Conciliation attempts were fruitless. In February 1996, the Chief
Bailiff ordered the mother to comply with the access order on pain of an administrative fine. In October 1996, this fine was upheld and a further fine was imposed in
respect of any future non-compliance.
In December 1996, the applicant brought fresh proceedings before the Helsinki
District Court, again seeking to obtain shared custody of the child and extended
access rights. H objected and sought to have the access rights revoked. In January
1997, the applicant requested that the child be fetched for enforcement purposes. In
April 1997, the District Court found that enforcement would not be contrary to the
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interests of the child, bearing in mind the limited access and the neutral meeting
premises. It nonetheless declined to order that the child be fetched to the meetings.
Having regard to the mother’s attitude, the District Court found it most likely that
access would not take place despite any changes in the access arrangements. The fact
that the child had never met the applicant could therefore be seen as a weighty reason
for ordering I to be fetched. On the other hand, such a measure could not be the right
way for I to get to know the applicant. Instead she was to be given a possibility to get
to know him gradually on a voluntary basis. The District Court modified the terms
of implementation of the access largely according to the mother’s wishes. It waived
the previously imposed fine but imposed an automatically staggered one for any future non-compliance. In March 1998 the District Court, having taken fresh evidence,
dismissed the applicant’s further request that the child be fetched to the meetings. It
upheld the earlier fine and imposed a further one on the mother.
Meanwhile, in April 1997, the second set of substantive proceedings regarding
custody and access had been adjourned until October 1997, the Helsinki District
Court having requested fresh opinions from the social welfare authorities of Helsinki
and Kuopio. The Helsinki authority was granted an extension until the end of 1997.
In April 1998, the District Court dismissed the applicant’s request for joint custody
and revoked the access arrangements.
Having heard the mother in the applicant’s absence, it had become convinced that
her fear of him had not been dispersed and would inevitably be passed on to the
child. Any access at I’s age would therefore produce distress and confusion which
could lead to her permanent depression and anxiety. Moreover, the District Court’s
hearing of the applicant had strengthened the view that he was unable to distinguish
between the child’s interests and his own and was perceiving I’s access right as an
obligation of hers.
In May 1998, the Helsinki Court of Appeal relieved H of paying the administrative
fine upheld in March 1998 and declined to uphold the further fine imposed at that
time. In December 1998, the Court of Appeal refused the applicant’s appeal in the
second set of substantive proceedings, noting that he had refused to provide detailed
information on his own situation at the time of the social authorities’ fresh investigation in 1997. The Supreme Court refused him leave to appeal in February 1999.
The applicant complained that his rights under Articles 6 and 8 of the Convention
had been infringed in that the court proceedings for the determination of the paternity, custody and access rights of his daughter had been excessively lengthy. More
over, the authorities had failed to make sufficient efforts to enforce the access orders,
with the result that the applicant and his daughter had never been able to meet.
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THE LAW
The Court finds it undisputed that the relationship between the applicant and his
daughter amounted to “family life” within the meaning of Article 8 § 1 of the Convention, which reads as follows:
“1. Everyone has the right to respect for his ... family life ...
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society ... for the protection of the rights and freedoms of others.”

The essential object of Article 8 is to protect the individual against arbitrary interference by the public authorities. There may in addition be positive obligations inherent
in effective “respect” for family life.
The obligation of the national authorities to take measures to facilitate meetings
between a parent and his or her child is not absolute, especially where the two are
still strangers to one another. Such access may not be possible immediately and may
require preparatory measures being taken to this effect. Whilst national authorities
must do their utmost to facilitate such cooperation, any obligation to apply coercion
in this area must be limited since the interests as well as the rights and freedoms of all
concerned must be taken into account, and more particularly the best interests of the
child and his or her rights under Article 8 of the Convention. Where contacts with
the parent might appear to threaten those interests or interfere with those rights, it
is for the national authorities to strike a fair balance between them. What is decisive
is whether the national authorities have taken all necessary steps to facilitate access
as can reasonably be demanded in the special circumstances of each case (see, for
instance, the Hokkanen judgment 23 September 1994, § 55, Series A no. 299-A, § 58).
In examining whether the non-enforcement of the access arrangements amounted
to a lack of respect for the applicant’s family life the Court must strike a balance between the various interests involved, namely the interests of the applicant’s daughter
and her de facto family, those of the applicant himself and the general interest in
ensuring respect for the rule of law.
The Court recalls that the access rights were in force for over three years, starting with monthly two-hour meetings on neutral ground which were to take place
between March and May 1995. In June 1995 access was restricted to a two-hour meeting every other month starting from July 1995. In April 1997 and March 1998 the
Helsinki District Court, sitting in two completely different compositions, considered
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that the meetings were still in the child’s best interests. However, in April 1998 the
access rights were revoked by the same tribunal, now sitting in a third composition.
The Court further notes that the applicant’s enforcement requests led to the imposition on H of a fixed administrative fine of FIM 5,000 in February 1996. In October
1996, she was ordered to pay this fine and a further fine of FIM 8,000 was imposed.
The latter fine was not upheld for payment, having been replaced by an automatically staggered fine imposed in April 1997. In March 1998, H was ordered to pay this
fine, eventually amounting to FIM 16,000. However, after the revocation of the access
rights in April 1998 this fine was waived, even though it had been based on the mother’s failure to bring I to meetings preceding the revocation. Neither was the mother
ordered to pay the automatically staggered fine imposed in March 1998. Accordingly,
the only fine eventually upheld for payment amounted to FIM 5,000.
The Court notes that, whereas escorting children to meetings with a view to enforcing access arrangements was excluded under domestic law prior to 1 December
1996, the 1996 Act8 provided for this possibility, if it was likely that access would not
otherwise materialise and provided the particularly weighty reasons at hand were
concordant with the best interests of the child. The applicant’s first request to this effect was dismissed by the Helsinki District Court in April 1997 in spite of its finding
that the mother would most likely continue her obstruction. In an attempt to have
her cooperate and following the applicant’s consent, the court instead modified those
arrangements largely according to the mother’s request. Whether alone, assisted or
represented, she was now authorised to attend the meetings, which were to be supervised. Specific measures were also ordered to maintain secrecy in respect of the
child’s place of residence.
It is true that even after the mother had refused to comply with the modified arrangements of April 1997 the Helsinki District Court, in March 1998, again declined
to order that the child be brought in person to the meetings. Instead the District
Court opted for ordering payment of the administrative fine imposed in April 1997,
which was thereafter automatically staggered. At the same time an additional fine of
the same nature was imposed on her, should she persist in her refusal to comply with
the access arrangements. Only a month later, however, the District Court, now considering the applicant’s request for extended access rights, revoked the access rights
after having heard the parties, witnesses and the Helsinki and Kuopio social authorities. Sitting in a new composition, the Helsinki District Court had become convinced

8

The 1996 Act provides for the possibility of escorting the child to meetings with a view to enforcing
access arrangements, if it is likely that access would not otherwise materialise and provided there
are, from the point of view of the child’s best interests, particularly weighty reasons (section 16). The
conciliator or a representative of the social welfare authority must escort the child. He or she must
request the presence of a person close to the child and, if necessary, that of a physician or other expert
(section 24). All measures must be carried out without shocking the child. If enforcement is impossible owing, for instance, to the shock experienced by the child, it must be postponed (section 3).
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that the mother’s fear of the applicant was genuine, thus explaining why she had
consistently refused to let her daughter meet the applicant even under supervision.
Although escorting I to meetings with a view to enforcing her access rights was
thus never recommended or ordered, the Court sees no reason to question the Helsinki District Court’s finding on two occasions that such a drastic measure would
not have been in the child’s best interests. The fact that the fines imposed on H were
eventually lifted, with one exception in 1996, was due to the revocation of the access
rights. The ultimate waiver of those fines cannot therefore be given any decisive significance in the assessment of whether the authorities could, at the time of imposing
those fines, reasonably consider them to be sufficient as a means of enforcement.
In view of his numerous requests for enforcement the Court is satisfied that the
applicant himself took sufficient steps before the courts to seek implementation of
the access arrangements. He must, however, be considered to have contributed to the
delays at the enforcement stage by not having cooperated sufficiently, in particular
with the Kuopio and Helsinki social authorities in the preparations of their opinions
to the Helsinki District Court in the course of the second set of civil proceedings in
the middle of 1997. While mindful of his frustration following numerous fruitless
enforcement attempts, the Court finds it established that he repeatedly behaved in an
inappropriate and even aggressive manner towards the social welfare officials and the
conciliators investigating the matter.
The Government have also alluded to the applicant’s criminal past and have questioned his mental health. It is true that the gist of this argument, namely that his
meetings with his daughter would endanger her development, was already examined
in the first set of custody and access proceedings before the Kuopio District Court
which resulted in the very limited access rights granted to the child. Moreover, in its
decision of 7 April 1997 the Helsinki District Court found that the fresh evidence
regarding the applicant’s mental state did not show that enforcement of the access
arrangements would be contrary to the child’s interests, bearing in mind the limited
access and the meeting premises. The Court considers, however, that in the continuous reassessment of the child’s best interests the social authorities in Helsinki could,
notably in the light of the applicant’s more recent unwillingness to cooperate, reasonably formulate a recommendation that the access rights should be revoked until the
child had reached a more mature age. Likewise the Helsinki District Court’s decision
to revoke the access rights in April 1998 cannot be considered unreasonable.
In the above-mentioned circumstances the Court considers that, having regard to
the margin of appreciation afforded to the State, the national authorities took all the
steps to enforce the access rights which could reasonably be required in the very difficult conflict they had to deal with.
The Court concludes [by 4 votes to 3] that there has been no violation of Article 8
of the Convention on account of the non-enforcement of the access rights.
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DISSENTING OPINION OF JUDGE ZUPANČIČ JOINED BY JUDGES PANŢÎRU
AND TÜRMEN
We cannot agree that there was, in this case, no violation of Article 8. Beyond
that, however, this litigation raises a number of fundamental concerns about the
enforcement of final judicial decisions in child custody cases and consequently about
the rule of law.
Recently, the Court has dealt with an identical issue in Ignaccolo-Zenide v. Roma
nia (no. 31679/96, ECHR 2000-I). The recurring problem in these and other similar
cases is the non-enforcement of judicial decisions and the insufficient judicial control
over the so-called social services once judgment has been rendered. The difficulty
derives from the idiosyncratic nature of custody and access issues.
Even so, it is an elemental requirement in judicial conflict-resolution to resolve
disputes with finality and irrevocability. The doctrines of res judicata, legal certainty,
ne bis in idem (in criminal procedure), for example, and ultimately the principle of
the rule of law, call for no less. Needless to say, finality of judgment without its enforcement remains mere suggestion. In its judgment in Hornsby v. Greece (judgment
of 19 March 1997, § 40, Reports of Judgments and Decisions 1997-II) this Court indeed
reiterated that the “right to a court” embodied in Article 6 § 1 of the Convention does
not only include the right to institute civil proceedings. That right would be illusory
if a Contracting State’s domestic legal system allowed for a final, binding judicial
decision to remain inoperative to the detriment of one party. It would be inconceivable that Article 6 § 1 should describe in detail procedural guarantees afforded to
litigants – proceedings that are fair, public and expeditious – without protecting the
implementation of judicial decisions; to construe Article 6 as being concerned exclusively with access to a court and the conduct of proceedings would be likely to lead
to situations incompatible with the principle of the rule of law which the Contracting
States undertook to respect when they ratified the Convention. Execution of a judgment given by any court must therefore be regarded as an integral part of the “trial”
for the purposes of Article 6 (see the Hornsby judgment cited above).
The ultimate advantages attained by the mother’s recalcitrance in this case bring
to mind the old legal phrase of beatus possidens. Although the concept originally
referred to property law situations in which the person in actual possession of the
disputed object had a clear advantage over the person still claiming property rights
but not having the possession, it seems strangely appropriate in the present case. In
property law, the uncertainty of the situation, during which the legally questionable
possession nevertheless continues, may last for years. Once, however, the rei vindi
catio is finally resolved, the object of dispute is physically returned to the rightful
owner. Typically, the mere potential of a right stands out against the unacceptable
actual state of affairs. The ultimate purpose of legal process is thus to enforce the
change of that state of affairs.
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The enforcement of judicial decisions, in turn, is at the centre of the rule of law
question. Rule of law entails the replacement of private power, including the passive
resistance of the beatus possidens, with public power. If subjects of the State are denied the legal assistance of public power, that is, are denied real justice, this leads to
prevalence of the law-violating over the law-abiding citizens. This lawlessness diminishes the trust in the rule of law and causes anomie.
Of course, in child custody cases the courts do not deal with inanimate objects
such as may be subject to possession and property rights and in which implementation may be achieved by sheer force. In child custody cases the law addresses enduring, painfully emotional and ever-changing relationships between parents and their
offspring. The judgments here, because they concern human relationships, cannot be
enforced with the same determination and severity. Yet, not all family-law disputes
are of this kind. Unless property rights are involved, we may, for example, in simple
divorce proceedings easily obtain a declarative, that is, not even constitutive, finality
of dissolution of a chronically troubled emotional relationship. But while people may
be eager to give real effect to the legal dissolution of a marriage relationship, the opposite may be true when it comes to the custody over their children.
The joint custody of both parents, in other words, is not a negative dissolution of a
relationship. A child custody ruling by the court is the positive establishment of a legally regulated, but often intrinsically tense, triangular relationship. It is in the power
of law, perhaps, to dissolve all kinds of relationships. It is not in the power of law to
inaugurate and implement compassionate human relationships. Law may have power
over the morality of duty, but it cannot even address the morality of aspiration.9 Love
is impossible to legislate and adjudicate.

9

The Owl of Minerva details the difference between the morality of duty and the morality of aspiration: “What is minimally required of everybody can easily be defined. Such behavior represents the
statistical bulk of conduct in any society. The deviations from these minimal standards, therefore,
are both easy to define (e.g., crimes) and easy to anticipate. Murder, for example, can be defined in
abstracto because it recurs as an empirically ascertainable event. At least in the abstract, murder is a
fungible event and it lends itself to anticipation in the abstract definition of the criminal code. Only
events which recur are capable of being (1) empirically analyzed as to their constituent elements and
(2) theoretically synthesized into abstract concepts. For example, for someone to define murder as the
intentional killing of another human being, he must have had the occasion to observe several actual
events of that nature in which certain constitutive elements recur. Through this recurrence the essentials of murder coalesce and the inessentials are discarded as legally irrelevant. In other words,
the recurrence of fungible events is a necessary condition to abstract conceptualization.
When it comes to the morality of aspiration, deviation from normal human conduct also occurs, but it cannot be defined as breaking the minimal standard. An extraordinary achievement of a
gifted mathematician such as Gödel, a composer such as Bach, a painter such as Escher, and a writer
such as Joyce, is likewise a deviation from the norm – but such extraordinariness cannot be defined,
commanded, or even postulated for ordinary people. By virtue of being extraordinary, such events,
because they do not repeat themselves and are not fungible, cannot be empirically caught into a
conceptual definition.” (pp. 415-416).
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Paradoxically and a fortiori, as this case seems to demonstrate, prompt implementation of judicial decisions is a concern in such situations.
In custody litigation the best interests of the child are the foremost, although not
the only, criterion of justice. Our own case-law indicates that the best emotional interests of the child are inextricably bound up with the emotional interests of both
parents – or even those of the grandparents and other relatives. As the case at hand
amply demonstrates, however, what was in the best interest of the child yesterday
may today or tomorrow no longer be in his or her best interest. The finality of judicial decisions in child custody disputes is, therefore, always provisional and often
impermanent.
Moreover, the tardiness or even the lack of enforcement of that finality, as in this
case, may change the very assessment as to what is now in the best interests of the
child. If in addition, in an ongoing custody dispute, the delay itself is deliberately
caused by the party required to abide by the final judicial decision, the problem metamorphoses into a logical absurdity.
How does this absurdity arise?
Judicial decisions are rendered through a logical syllogism (or, in the common-law
tradition, through stare decisis analogy) in which the judge selects a major premise
(the norm or the applicable case) depending on how he or she initially perceives the
facts. Thereafter, in a process which the French fittingly call la qualification du cas,
the facts made relevant by the selected norm come into focus. The selected legally
relevant facts10 may modify the previous choice of the applicable major premise, or
they may confirm it. Once this dialectic between the norm and the facts is settled, the
subsumption of facts under the norm yields a judicial conclusion made explicit in the
reasoning of the judgment. If this reasoning is persuasive on appeal, the judgment
becomes final. This finality – res judicata pro veritate habetur! – implies immutability
but above all straight enforceability of the judgment.
It is clear, therefore, that the facts, once selected as relevant – what we usually call
“the truth” – are the independent variable of judicial decision-making. This is why
Maat, the goddess of justice, was always portrayed with feathers, the Egyptian symbol of truth. The assumption in all this is, of course, that the facts of the case are a
constant, that they are permanently given.
Indeed, in most cases legally relevant facts are irretrievably lost in the past and are
therefore not liable to change. The choice of the applicable legal norm thus depends
on unchangeable past events. It follows logically, that legal judgment is predetermined

10 “The perception of facts in a criminal case is influenced by the various possible hypotheses and their
legal relevance...A fact is really a fact only because of the special prism that the criminal law superimposes on the reality of human behaviour.” See Owl of Minerva, p. 70. “Facts change their nature
when seen through different major premises, hypotheses etc. The same basic object-event has innumerable identities. In law, a person is insane, in society he is a nuisance, in psychiatry he is psychotic,
in religion he is possessed.” See Owl of Minerva, p. 319-320.
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by the established veracity of the matter. Such predetermination based on past events,
since it excludes arbitrariness, is another cornerstone of the rule of law.
In child custody litigation, however, where the recalcitrant parent delays implementation of the theoretically final judicial decision, the crucial fact of time – during
which the child is critically and definitely alienated from her own father – changes
the whole equation. After a decisive passage of time it is then suddenly no longer in
the best interest of the so-alienated child to even recognise her own father...! Under
the same norm, that is, under the same major premise, the fact changed through the
critical passage of time has forced a converse judicial conclusion.
The supervening change of decisive facts is practically possible in any legal situation, for example, pre-trial detention situations, refoulement cases, etc., in which the
facts of the case are not fixed in the past. In such cases facts remain subject to change.
Here, under the same normative major premise the future change in a factual pattern
may trigger an opposite conclusion and judgment. For example, a pre-trial detention
decision based on the so-called collusion danger may apply today, but will no longer
apply tomorrow if depositions of witnesses have been fixed, material evidence obtained, etc. In such cases, the ne bis in idem doctrine does not apply, the irrebuttable
presumption of res judicata’s veracity becomes rebuttable, etc. Instead of one finality,
we may have many finalities of judgment – over the same subject matter. This is often
the case in custody matters, too.
Turning to the specific case at hand, we note that even after the mother had refused to comply with the access arrangements modified largely according to her
wishes the Helsinki District Court, in March 1998, for the second time declined to
order that the child be brought in person to meet the applicant. It is true that the
mother was ordered to pay the administrative fines imposed on 7 April 1997 in the
amount of FIM 16,000. She was also ordered to comply with the access arrangements
on pain of a further automatically staggered fine amounting to FIM 20,000 at the outset, to be increased by FIM 6,000 for each further act of non-compliance. However,
she was eventually relieved of paying the first fine and the last-mentioned fine was
waived following the revocation of the child’s access rights in April 1998. The District
Court, again sitting in a different composition, had by then become convinced that
the mother’s fear of the applicant was genuine, thus explaining why she had consistently refused to let the child meet him even under supervision.
In view of his numerous requests for enforcement, we are satisfied that the applicant himself took reasonable steps before the courts to seek implementation of
the access arrangements. It is true that he may have contributed to the delays at the
enforcement stage by not cooperating further, in particular with the Kuopio and Helsinki social authorities in the preparation of their opinions to the Helsinki District
Court in the course of the second set of civil proceedings in the middle of 1997. It
may also be true that he repeatedly behaved in an inappropriate and even aggressive manner towards the social welfare officials and the conciliators investigating the
matter. We are nonetheless prepared to make certain allowances for the frustration
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which he must undoubtedly have experienced after the unsuccessful enforcement attempts which, around that time, had lasted some three years. It is important to recall
that in early 1997 the applicant had consented to various modifications of the access
arrangements requested by the mother, only to see her persist in her defiance of the
court orders. Moreover, even though it was the mother who was clearly at fault for
refusing to bring the child to the meetings, the Helsinki Social Welfare Authority began to question whether it was still in the child’s best interests to meet her biological
father. Reference was made, in particular, to his aggressiveness towards social welfare
officials and to his refusal to attend meetings with them. At no stage during the social authorities’ and the conciliators’ investigations in 1997 was the child interviewed
alone with a view to ascertaining her genuine attitude towards the applicant. When
questioning the applicant’s abilities to relate to his child the social authorities and experts relied in part on the fact that no meeting had ever taken place between the two.
The Government have also alluded to the applicant’s criminal past and have questioned his mental health. We note, however, that the gist of this argument, namely
that the applicant would somehow not be fit to see his daughter and would jeopardise
her development if such meetings were to be enforced, had already been examined
in the first set of custody and access proceedings before the Kuopio District Court
which resulted in the very limited access rights granted to the child. Moreover, in its
decision of 7 April 1997 the Helsinki District Court found that the fresh evidence
regarding the applicant’s mental state did not show that enforcement of the access
arrangements would be contrary to the best interests of the child, bearing in mind
the limited access and the way it was to be implemented. This finding was concordant
with the Helsinki Social Welfare Authority’s opinion of 29 May 1995, which stressed
that the child would eventually benefit from getting to know the applicant’s good and
bad features.
We note that the possibility for a court to order that a child be escorted to meetings with a view to enforcing its access rights was introduced in the 1996 Act, that is
to say following the Court’s judgment in the case of Hokkanen v. Finland11 in which
similar non-enforcement of access rights was held to violate Article 8 of the Convention (judgment of 23 September 1994, Series A no. 299-A). In the 1996 Act the
legislator placed particular weight on the best interests of the child. The conciliator
or a representative of the social welfare authority must therefore be present during

11 In its report in the Hokkanen case the Commission found a fundamental difference between the reunification obligation resulting from the termination of de jure care and the obligation to terminate
de facto care based on defiance of law and court orders: although in the latter situation too coercion
should be avoided as far as possible so as not to contravene the interests of the child, it is clear that the
threshold for enforcing cannot be the same as in the first-mentioned situation. A contrary approach
could have the effect of encouraging child abduction as a means of eventually obtaining parental
rights and would be incompatible with the rule of law (see the opinion of the Commission appended
to the Hokkanen judgment cited above, § 134).
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that procedure, which can only be ordered for one meeting at a time. The conciliator
must request the presence of a person close to the child and, if necessary, that of a
physician or another expert. All measures must be carried out to minimise the shock
to the child. If enforcement is impossible due, for instance, to the shock experienced
by the child, it must be postponed.
However, in spite of the exceptional circumstances of the present case, involving
a custodian who felt entitled to override at every stage the courts’ assessment that
the access rights were in her child’s best interests, the social authorities never recommended and the courts never ordered that at the very least an attempt be made to
bring the child to a meeting with the applicant. It is true that any obligation to apply
coercion in this area must be limited, given the need to take into account the best
interests of the child and his or her rights under Article 8. Nonetheless, the possibility
of employing coercive measures cannot be wholly excluded when the child’s interests
are deemed to coincide with those of the parent who, without enjoying custody, wishes to create a relationship with the child (see Ignaccolo-Zenide cited above, § 106).
In the present case the child’s and the applicant’s interests were indeed considered
by the courts to coincide up to 29 April 1998, when the access rights were revoked.
During more than three years the prevailing view of all authorities had been that the
child would benefit from meeting the applicant. What is more, the ongoing reassessment of the child’s best interests took place in both civil and enforcement proceedings pending simultaneously before different compositions of the same tribunal but
essentially bearing on identical and in part already examined evidence. The applicant
was thus required to have constant recourse to a succession of time-consuming and
ultimately ineffectual remedies to enforce the access rights granted to his daughter
(see the Hokkanen v. Finland judgment, § 61). Such a state of affairs effectively set
in motion a process which proved to be irreversible: maintaining and enforcing the
child’s right to meet with the applicant was no longer deemed to be in her best interests, given the lack of any physical interaction between the two (see, mutatis mutan
dis, the Keegan v. Ireland judgment of 26 May 1994, § 55, Series A no. 290).
Summing up, it is all but impossible to distinguish this case from Ignaccolo-Ze
nide. It is true that here the child has never seen the father, whereas in IgnaccoloZenide the girls knew (and violently rejected) their mother; it is true that in this case
the mother might have had a justified fear of the father, whereas in Ignaccolo-Zenide
the father fled the authorities more than the mother; it is true that the courts here approved of only a very limited access to the child, which was not the case in IgnaccoloZenide; and, finally, it is true that at least de facto – although it was not examined as
such in this Court – Ignaccolo-Zenide was an abduction case, whereas the present
case concerns denial of access.
These differences, however, are not as straightforward as that. That the child here
never saw her father was due precisely to the mother’s objectionable recalcitrance. To
justify the ultimate denial of access on the ground that the access had been illegally
denied all along borders on the absurd.
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It may be true that the father in the present case is not an ideal person, but since
when is personal perfection a precondition to becoming a father or, consequently,
to exercising parental rights? To say that he was aggressive and that the mother was
afraid of him, in so far as his aggressiveness was a logical consequence of the fact that
he has been brutally denied access to his only daughter, is part of the same circular
absurdity. Likewise, the Finnish courts’ progressively more limited access decisions
were a concession to the mother’s recalcitrance, made in the hope that perhaps she
would be mollified. To claim that this very concession then justifies the ultimately
total denial of access is simply not logical.
The distinguishing characteristic of the case we have decided today is that it was
the respondent State, by not enforcing its own judgments, which caused the critical
change in the decisive fact pattern. The paradoxical and unacceptable net effect of all
this was that the mother, who refused to submit to a decision of the court, directly
and patently profited from her own wrongdoing.
In human rights litigation it is usually the State which is remiss. And while this is
so in this case too, the blame cannot be put squarely on the shoulders of the Finnish
State. The dilemma we faced in Ignaccolo-Zenide is reiterated here. While we, too, abhor the use of crude force to intervene in tender human relationships, it is nevertheless true that judicial decisions devoid of enforcement become pathetic recommendations. In the end, moreover, the State’s postulating of legal criteria in substantive
family law, such as the best interests of the child, means little, unless, procedurally,
judicial decisions applying them are consistently respected. Apart from not even attempting to fetch the child, the question remains open whether the Finnish State has
done everything possible to protect not only the father’s parental rights but first and
foremost his daughter’s right to meet with him, different court compositions having
found this to be in her best interests. We recall that in Ignaccolo-Zenide one of the
elements leading this very Court to find a violation of Article 8 was the authorities’
failure to take coercive measures against the parent at fault. The present case leads us
to query whether a parent’s refusal to participate in ensuring his or her child’s access
rights in respect of the other parent should not be regarded as a criminal offence or
at least as contempt of court.
In the light of the foregoing and even having regard to the margin of appreciation
afforded to the State, we find that the Finnish authorities failed to make the efforts
which could reasonably have been expected to enforce the access rights granted in
respect of the applicant’s daughter. This non-enforcement led to the lack of a fair balance between the various interests involved. Accordingly, we believe, Article 8 has
been violated.
***
One must constantly keep in mind the original intent of all judicial conflict-resolution, which is to resolve by logic what would otherwise be resolved by arbitrariness,
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force, etc. The essence of the rule of law is that the logic of private force be replaced
by the public force of logic.
To render justice is to enforce the satisfaction of the law-abiding party. This implies that the other party, found not to be in the right, must unconditionally subordinate itself to the ruling of the court. Unless that happens, private arbitrariness has
prevailed over the public force of the law. The enforcement of judicial decisions, in
other words, is an essential and unchangeable element of the rule of law.
Because the passage of time here retroactively validated the actions of a mother
who for years obstinately disregarded any court decision which did not suit her, in
the end the legally wrong party profited from her own wrongful behaviour. This goes
against the wisdom of a Roman Law maxim: Quod ab initio vitiosum est, tractu tem
pore convalescere non potest (“What is wrong from the beginning cannot be validated
by passage of time”). Of course, the passage of time in all child custody cases is such a
fact – which can, in the end, determine what is in the best interests of the child. This
is the reason, for example, why the time limits in the Hague Convention on the Civil
Aspects of International Child Abduction are measured in weeks, not in months, let
alone years. Since it is in the arbitrary power of a parent determined to disregard the
decisions of the courts, and who is beatus possidens of the child, to literally gener
ate such a new fact, that is, a new minor premise in the syllogism, clearly, the major
premise called “the best interests of the child” will after the passage of years yield the
reverse result.
The ancient formula Nemo auditur propriam turpitudinem allegan. (“Nobody
should profit from his or her own wrongdoing”) explains even better this recurrent
possibility of perversion of justice. It is, therefore, to be regretted that the European
Court of Human Rights, especially in view of some of its own precedents, refused to
see this issue and, in effect, legalised the obstinate parent’s disregard for the rule of
law.
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“Respect for family life” – taking of children into public care and
restrictions on access
Scozzari and Giunta v. Italy
Judgment of 13 July 2000 [Grand Chamber]
THE FACTS
The first applicant, Dolorata Scozzari, a Belgian and Italian national, was born in
1960 and lives in Figline Valdano (Italy). She also acts on behalf of her children, G.,
aged thirteen, who has dual Belgian and Italian nationality, and M., aged six and who
has Italian nationality. The second applicant, Carmela Giunta, is an Italian national,
who was born in 1939 and lives in Brussels. Since the end of 1998 she has also had a
home in Italy. She is the first applicant’s mother.
On 9 September 1997, in view of the dramatic situation in the first applicant’s
home, a situation that had been largely brought about by the violence of the first applicant’s husband towards both her and the children and the fact that the elder child
had been subjected to paedophile abuse by a ‘social worker’, the Florence Youth Court
suspended the first applicant’s parental rights and ordered the children’s placement
with the ‘Il Forteto’ community, near Florence. Two of the main leaders of that community had been convicted in 1985 of the ill-treatment of three handicapped people
(a girl and two boys) who had stayed there. One of them was also convicted of sexual
abuse. The case-file shows that the two men continue to hold positions of responsibility within the community and are actively involved in the proceedings concerning
the first applicant’s children and in the arrangements for looking after them.
On 9 September 1997, the Youth Court ordered that the first applicant should have
contact with the younger child only, but she was prevented from doing so in practice.
Subsequently, it ordered that she should receive counselling in preparation for contact with the younger child.
Visits that had already been arranged were, however, suspended in July 1998. Subsequently, following the Youth Court’s decision of 22 December 1998 to allow contact
with both children, the first applicant was allowed to visit them for the first time on
29 April 1999. A second visit took place on 9 September 1999, but social services decided to suspend all visits thereafter.
The first applicant, who purported also to be acting on behalf of her children, complained of infringements of Article 8 of the Convention in that her parental rights
had been suspended, her children had been taken into care, the authorities had delayed before finally allowing her to see the children, too few contact visits had been
organised and the authorities had placed the children at ‘Il Forteto’.
The second applicant also alleged a violation of Article 8, complaining that the authorities had discounted the possibility of her being given the care of her grandsons
and delayed organising contact with them.
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THE LAW
The first applicant, who purported also to be acting on behalf of her children, complained of infringements of Article 8 of the Convention which reads as follows:
“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

The second applicant also alleged a violation of Article 8, complaining that the authorities had discounted the possibility of her being given the care of her grandsons
and delayed organising contact with them.
A. The Government’s preliminary objection regarding the first applicant’s
standing also to act on her children’s behalf and, consequently, the Belgian
Government’s standing to intervene in the proceedings
The Italian Government contested, firstly, the first applicant’s standing to act on behalf of her children. They went on to contend that the Belgium Government had no
standing to intervene, since their intervention was based solely on the fact that the
elder child was a Belgian national. The Court said that minors could apply to the
Court even, or indeed especially, if they were represented by a mother who was in
conflict with the authorities. It considered that in the event of a conflict over a minor’s
interests between a natural parent and the person appointed by the authorities to act
as the child’s guardian, there was a danger that some of those interests would never
be brought to the Court’s attention and that the minor would be deprived of effective
protection of his rights under the Convention.
Consequently, even though the mother had been deprived of parental rights, her
standing as the natural mother sufficed to afford her the necessary power to apply to
the Court on the children’s behalf, also, in order to protect their interests. The Government’s preliminary objection had, therefore, to be dismissed, both as regards the
locus standi of the first applicant’s children and the standing of the Belgium Government to intervene in the proceedings.
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B. Compliance with Article 8: was the interference “necessary in a democratic
society”?
1. Suspension of the first applicant’s parental authority and the removal of the children
The Court noted that the first applicant’s domestic circumstances seriously deteriorated in 1994. It was particularly struck by the negative role played by her former
husband. The case file showed that it was he who had been largely responsible for the
violent atmosphere within the family through his repeated assaults on the children
and his former wife.
However, it had to be noted, too, that even after separating from her former husband, the first applicant had found it difficult to look after her children (a report by
a neuropsychiatrist employed by the local health authority indicated that the first
applicant was suffering from a personality disorder and was incapable of managing
the complex situation of her family and children). The problem was compounded by
the severe trauma suffered by the elder child as a result of the paedophile abuse of
him by a social worker who had succeeded in ingratiating himself with the first applicant’s family. The Court considered that, against that background, the authorities’
intervention was based on relevant and sufficient reasons and was justified by the
need to protect the children’s interests. Consequently, there had been no violation
[unanimously] of Article 8 of the Convention on that account.
2. Contact between the first applicant and her children
The Court reiterates, firstly: “the mutual enjoyment by parent and child of each
other’s company constitutes a fundamental element of family life; furthermore, the
natural family relationship is not terminated by reason of the fact that the child has
been taken into public care ...” (see the Eriksson v. Sweden judgment of 22 June 1989,
§ 58, Series A no. 156). As the Court has previously observed, “... taking a child into
care should normally be regarded as a temporary measure to be discontinued as soon
as circumstances permit and ... any measures of implementation of temporary care
should be consistent with the ultimate aim of reuniting the natural parent and the
child ... In this regard, a fair balance has to be struck between the interests of the child
in remaining in public care and those of the parent in being reunited with the child ...
In carrying out this balancing exercise, the Court will attach particular importance
to the best interests of the child, which, depending on their nature and seriousness,
may override those of the parent. In particular, ... the parent cannot be entitled under
Article 8 of the Convention to have such measures taken as would harm the child’s
health and development.” (see the Johansen v. Norway judgment of 7 August 1996,
§ 78, Reports of Judgments and Decisions 1996-III).
The Court considered, firstly, that the decision of 9 September 1997 to prohibit
any contact between the first applicant and her elder son did not appear to have been
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based on sufficiently valid reasons. It was true that the child had gone through a very
difficult and traumatic experience. However, a measure as radical as the total severance of contact could be justified only in exceptional circumstances (see the B. v. the
United Kingdom, judgment of 8 July 1987, § 77, Series A no. 121).
While the complex circumstances that were harmful to the family life and the development of the children had fully justified their being temporarily taken into care,
the grave situation within the first applicant’s family did not justify by itself contact
with the elder child being severed.
The Court further noted that although the decision of 9 September 1997 had provided for the organisation of visits with the younger son, nothing further was done
until 6 March 1998, when the Florence Youth Court finally decided to require visits
to be preceded by a preparatory programme for the mother. However, nothing had
come of that as, just two days before the first visit had been due to take place on 8 July
1998, the Youth Court had decided, at the request of the deputy public prosecutor,
who had just started an investigation concerning the children’s father, to suspend the
visits that had already been scheduled. It was difficult to identify the basis on which
the Youth Court had reached such a harsh and drastic decision, since the deputy
public prosecutor’s application had been based on the mere possibility, unsupported
by any objective evidence, that the scope of the investigation might be enlarged to include the mother. The Court had to conclude that both the deputy public prosecutor
and the Youth Court had acted irresponsibly.
Subsequently, despite the Youth Court’s order of 22 December 1998 for the resumption of visits by 15 March 1999, the first visit did not take place until 29 April
1999. What was more, it did not prove to be the beginning of regular and frequent
contact to assist the children and their mother in re-establishing their relationship.
Continued separation could certainly not be expected to help cement family bonds
that had already been put under considerable strain.
It was apparent from the case file that, from the first visit, social services had
played an inordinate role in the implementation of the Youth Court’s decisions and
adopted a negative attitude towards the first applicant, one for which the Court found
no convincing objective basis (for example, having carefully examined the video and
audio recordings of the visits, the Court had found both the visits themselves and
their outcome to be far less negative than the reports of social services suggested). In
reality, the manner in which social services had dealt with the situation up till then
had helped to accentuate the rift between the first applicant and the children, creating a risk that it would become permanent. The fact that there had been only two
visits (after one and a half year’s separation) since its decision of 22 December 1998
should have incited the Youth Court to investigate the reasons for the delays in the
programme, yet it had merely accepted the negative conclusions of social services,
without conducting any critical analysis of the facts. Consequently, there had been a
violation of Article 8 on that point [unanimously].
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3. Decision to place the children with the “Il Forteto” community
The Court noted that two of the principal leaders and co-founders of ‘Il Forteto’ had
been convicted in 1985 by the Florence Court of Appeal of the ill-treatment and sexual abuse of three handicapped people staying in the community.
The Court was not called upon to express an opinion on ‘Il Forteto’ as such or on
the general quality of care which that community offered to children placed there.
Nor was it for the Court to become involved in the debate between the supporters and
opponents of ‘Il Forteto.’
However, the fact that the two members of the community convicted in 1985 continued to hold positions of responsibility within the community could not be regarded as innocuous and meant that a detailed examination of the concrete situation
of the first applicant’s children was called for.
The Court noted that, contrary to the assertions of the respondent Government,
the evidence on the case file showed that the two leaders concerned played a very
active role in bringing up the first applicant’s children. The Court had strong reservations about that.
The Court’s reservations were reinforced by the fact that, as the Government acknowledged, the Youth Court had been aware of the convictions of the two members
of the community concerned when it took the decisions regarding the first applicant’s
children, (though it was true that neither had committed any further offences since
1985). A further contributory factor was the sexual abuse to which the elder child
had been subjected in the past. The combination of those two factors (the past sexual
abuse against the elder child and the criminal antecedents of the two community
leaders), made the first applicant’s concerns about her children’s placement at ‘Il Forteto’ understandable from an objective standpoint.
It also had to be noted that the authorities had at no point explained to the first
applicant why, despite the men’s convictions, sending the children to ‘Il Forteto’ did
not pose a problem.
Parents should not be forced, as they had been in the case before the Court,
merely to stand by while their children were entrusted into the care of a community
whose leaders included people with serious previous convictions for ill treatment
and sexual abuse. The situation had been compounded by the following two sets of
circumstances.
Firstly, some of the leaders of ‘Il Forteto,’ including one of the two men convicted
in 1985, appeared to have contributed substantially to delaying or hindering the implementation of the decisions of the Florence Youth Court to allow contact between
the first applicant and her children. Secondly, the evidence pointed to the first applicant’s children having been subjected to the mounting influence of the leaders at ‘Il
Forteto’, including, once again, one of the two men convicted in 1985. That influence
had been exerted with the aim of distancing the boys, particularly the elder boy, from
their mother.
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In the Court’s view, the facts showed that the leaders of ‘Il Forteto’ responsible for
looking after the first applicant’s children had helped to deflect the implementation
of the YouthCourt’s decisions from their intended purpose of allowing visits to take
place. Moreover, it was not known who really had effective care of the children at ‘Il
Forteto’. That situation should have prompted the Youth Court to increase its level of
supervision.
However, it did not do so. In practice, the leaders concerned worked in a community which enjoyed very substantial latitude and did not appear to be subject to
effective supervision by the relevant authorities.
Furthermore, experience showed that when children remained in the care of a
community for a protracted period, many of them never returned to a real family life
outside the community.
Accordingly, the Court saw no valid justification for there being no time-limit on
the care order concerning the first applicant’s children, especially as that appeared to
be in contravention of the relevant provisions of Italian law.
The fact of the matter was that the absence of any time-limit on the care order, the
negative influence of the people responsible for the children at ‘Il Forteto’, coupled
with the attitude and conduct of social services, were in the process of driving the
first applicant’s children towards an irreversible separation from their mother and
long-term integration within ‘Il Forteto’.
Consequently, in the aforementioned circumstances, the children’s uninterrupted
placement to date at ‘Il Forteto’ did not satisfy the requirements of Article 8 of the
Convention [unanimous].
4. Position of the second applicant
The Court noted that the evidence on the case file indicated that the second applicant would have had substantial difficulty in looking after the children properly.
The Court consequently considered that the authorities’ decision not to entrust the
children into the second applicant’s care had been based on reasons that remained
relevant even after the second applicant’s move to Italy, which in any event was interrupted by her trips to Belgium.
With regard to contact between the second applicant and the children, the Court
noted that her attitude had initially been characterised by a degree of incoherence.
Subsequently, despite the decision of the Florence Youth Court on 22 December
1998 that contact between the second applicant and the children should start before
15 March 1999, she had failed to get in touch, but had simply waited to hear from
social services, even after the expiry of the time-limit fixed by the Youth Court.
Although the Court was not persuaded by the Government’s explanation for the
delay in implementing the Youth Court’s order concerning the second applicant, it
considered that she had not furnished any valid explanation for her failure to act after
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the time-limit had expired or to inform the relevant authorities when she travelled
to Belgium.
In the Court’s view, the second applicant’s conduct betrays a lack of enthusiasm for
seeing her grandchildren again, a factor which offsets the authorities’ delay.
In the light of the foregoing considerations, the Court concludes [unanimously]
that there has been no violation of Article 8 of the Convention as regards the second
applicant.
[Editors’ note: the Court awarded 100,000,000 lire to the first applicant and 50,000,000
lire to each of her children in respect of non-pecuniary damage.]
CONCURRING OPINION OF JUDGE ZUPANČIČ
I fully agree with the judgment in this case. I thought it might be useful, however, to
make a few general observations concerning the procedurally idiosyncratic nature of
cases such as the one we have decided today.
Cases such as Scozzari and Giunta v. Italy are not paradigmatic legal disputes.
They generate specific problems relating to our own doctrine of access to court and
to the rule of law itself. Since the Olsson v. Sweden (no. 1) judgment of 24 March 1988
(Series A no. 130) and up to the recent case of Nuutinen v. Finland12 (no. 32842/96,
ECHR 2000-VIII), the whole series of Article 8, that is, family law, cases have raised
specific procedural difficulties. These difficulties are offset mostly, as we shall see,
by the non-retrospective nature of judgments in family law disputes. For example,
difficult last-minute developments in the evolving fact patterns oblige the Court to
engage in first-instance fact-finding and even in probability assessments.
Legal theory has, to the best of my knowledge, not offered any ready-made solutions to the recurring questions outlined below.
A classic legal dispute has certain procedural characteristics.13 First, right and
remedy are usually interdependent; second, the lawsuit is retrospective,14 that is, it
usually concerns only past events (facts); third, the polarities of the legal aspects of

12 See p. 174 in this book.
13 Professor Chayes enumerates these criteria as characteristic of private litigation in The Role of the
Judge in Public Law Litigation. For more on the classic legal dispute, see also The Owl of Minerva,
p. 49.
14 “The so-called ‘legally relevant’ events...are not repeatable. The process of adjudication deals with
unique events, or epistemologically speaking, with ‘historical events.’ We cannot submit the hypothesis of a historical event to an experiment. Historians, for example, may describe the event and depict
all kinds of indirect proofs for its existence but they cannot in real time – for the historical event is
consigned to the past and cannot be replicated – demonstrate its continuous existence.” See The Owl
of Minerva, p. 62.
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the dispute must be monocentric,15 that is, ultimately there is one question to be decided; fourth, there is a deontological tension between the legally relevant facts and
the applicable norm.16
The so-called “best interests of the child”, for example, are not specific enough
to establish the usual judicial aut-aut monocentric polarity. This, in turn, obliges
the court to become involved in polycentric17 choices, that is, to assume an active
parens patriae role. Moreover, this active involvement of the court is a continuing
one, sometimes until the child reaches maturity.
The impartiality, that is, the passive non-involvement of the court, as well as the
respective roles of the parties to the dispute are also predetermined by specific characteristics of family law cases. For example, the passive impartiality of the courts
clearly results from the interaction of the two polarised partialities of the parties.18
In turn, the case is in this sense ripe – I am referring to the ripeness aspect of the
justiciability doctrine – once it is focused on one or two essential issues. This focus,

15 Monocentricity, according to Fuller, means that there is only one center of the controversy, one focus
and one solution. Two ships on a collision course will collide in one point, and the one issue is whether ship A or ship B will have to change its course: A or B, either-or, aut-aut. See Fuller, Adjudication
and the Rule of Law. For more on monocentricity, see The Owl of Minerva p. 49.
16 “The prescriptive content of the norm is measured in terms of the norm’s discrepancy with actual
reality. The norm creates a deontological tension between reality and itself. But it is the violation of
the abstract norm which generates the need for its forceful application, thus bringing the concrete
existence of the norm to life.” See The Owl of Minerva p. 257. “The deontological tension between the
rule and reality, between the norm and normality, could, therefore, also be described as the present
tension between past and future. And since many rules, norms, and commands address a reality that
is unlikely to conform to the future, the future remains future and is indefinitely postponed. (Much
like the tavern owner who hung out the sign: “Tomorrow all beverages and food will be given gratis”)
In other words, if the deontological tension remains between the rule and reality, the rule’s fulfillment is indefinitely postponed into the future. Thus with rules – as long as they remain that – future
never becomes present.” See The Owl of Minerva, p. 252.
17 “According to Chayes, private lawsuits are bipolar. Bipolarity is defined by Chayes as “two unitary interests, diametrically opposed,” and is a procedural expression of the substantive “incompatibility of
programs.” Also, since by the very nature of things the parties cannot quarrel unless they both know
what they want and they both want the same thing, bipolarity emerges as not merely an element of
the private controversy, but as the controversy itself. Bipolarity being part of the definition of the
conflict itself, it is questionable whether its presence reflects anything but the physical impossibility
of conflictual multipolarity.
Polycentric issues are not defined along a single axis of controversy because there are many different ways both in which the issue can be posed and in which it can be resolved. The question there
is no longer whether ship A or ship B should change its course, but, for example, how the sinking ship
C could be rescued. In polycentric decision-making (juvenile proceedings, sentencing proceedings,
civil commitment proceedings etc.) the decision-maker is required to be creative, to find his own solutions to the problem. This is not adjudication-proper for the simple reason that in such polycentric
situations the decision-maker/adjudicator is required to become actively involved with the problem
and therefore can no longer be impartial.” See The Owl of Minerva, pp. 49-50.
18 “The dynamic concept of impartiality, the central feature of which is the vacillation of the adjudicator between two incompatible hypotheses, demands that there be two antecedent partialities of the
disputants, before there can be the impartiality of the adjudicator. In other words, impartiality is a
composite product of two partialities.” For more on this concept, see The Owl of Minerva, pp. 67-68.
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while shifting as a mirror image of the burden of proof, is nevertheless fixed in the
past, i.e. it is entirely retrospective. The finality of the judgment, which is irrebuttably
presumed to be valid (res judicata pro veritate habetur), depends on the pre-existent
finality of the facts, that is, on the judicial retrospective. In the end, implementation,
enforcement and execution of the judgment, too, as I pointed out in my dissenting
opinion in Nuutinen19, may be adversely affected.
Furthermore, the choice of the applicable norm hinges on the legally relevant facts
(past events) and, vice versa, what facts are legally relevant depends in turn on the
choice of the norm. This dialectical process implies a fact pattern that has crystallised
in the past, not one that is constantly changing. The normal truth-finding function
of the courts of law is to consider and assess such crystallised facts, rather than to
pronounce on people’s future suitability and fitness to perform parental functions,
for example. Epistemologically, the law of evidence is predicated on the historical
method, not on the assessment of future probabilities.
In both national and international appellate jurisdictions these complications are
even more critical. In such cases, the appellate court is faced with more recent events,
that is, events that are subsequent to the decisions of their lower courts. The appellate
courts, in other words, are faced with the continuous evolution – improvement or
deterioration – of the disrupted family relationship. The appellate court is therefore
volens nolens involved in a fresh appraisal of new facts (questiones facti). It cannot
limit itself, as it would normally do, to the fact pattern as established by the lower
courts and recorded in the case file but must, on the contrary, remain receptive to
the latest developments. This makes it difficult for an appellate court to limit itself to
questions of law (questiones juris).
This puts even the international court of last appeal, although further removed
from the direct factual assessment of sensitive relational issues, into the uncomfortable – but inevitable – role of a direct fact-finder. Consequently, the principle of immediacy of fact-finding is affected. Inevitably then, since the appellate court must
reach a definable aspect of the case’s complex and continuously evolving fact pattern, there arises the need for a thoroughly reductive, namely minimalist, judicial
approach.
Also, the right to non-disruption of family life and our own remedy of just satisfaction cannot be in any meaningful sense interdependent. In the judgment, we
outlined our hope that the Italian State will choose one of the options consistent
with our judgment and attempt to remedy, in so far as possible, the tragic situation
of the Scozzari family. However, while there are in fact several obvious options at the
disposal of the Italian State, none of them has the clear meaning of the usual quid
pro quo of the classical restitutio in integrum. The passage of time, when dealing with
small children is, irreversible and irremediable.

19 See p. 174 of this book.
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In the past, I think, the Court has performed a formidable service both in finding
wise solutions to individual cases and in establishing general principles and doctrines governing certain aspects of European family law. By virtue of the case-law, it
is now largely clear what the rights and obligations of the Contracting States under
the European Convention on Human Rights are, or more specifically, what the limits
on proportional interference in disrupted family relationships are.
To summarise these principles and doctrines, the ultimum remedium of interference is justified if (a) it is objectively in the best interest of the child, (b) it balances the
rights of the parents (and other close relatives) against the best interests of the child
and (c) it demonstrably strives to re-establish the parent-child relationship. Needless
to say, (d) the right to speedy decisions by the family courts, which derives more from
Article 8 of the Convention than from Article 6 § 1,20 is here especially prominent.
The case before us, however, raises two additional issues. The first issue concerns
the intensity as well as the continuity of the control which the State authorities are
required to exercise over the implementation of their decisions by those to whom
they have entrusted the care of the child. The second issue concerns the parents’ and
children’s right to the provision of alternative care that is beyond reproach.
As to the latter issue, it is understood that such an exceedingly grave interference
in family life cannot be proportionate unless the alternative care facility imposed by
the State is beyond reproach.
Moreover, since the question of the nature of alternative care is usually the subject
matter of a secondary dispute between the parents and the State – arising from the
primary judicial decision to interfere in the family life – this issue merges with the
question of continuous access to the courts for parents, children and close relatives.
A State cannot justifiably disrupt the most fundamental human relationship,
which is that between parent and child, unless it is willing and able to continue to
render judicial decisions going beyond the retrospective res judicata of balanced interference in the life of the family. In a simple divorce case involving a childless couple, the State’s courts may simply establish and declare an end to the relationship and
perhaps draw the necessary consequences concerning the dividing up of property
accumulated during its subsistence. If there are children, however, extremely grave
and prospective long-term decisions must continually be made concerning their custody. Even if the child is entrusted to one of the two parents, this is already a sphere
in which the judgment has no immutable finality.
A fortiori, in a case in which the behaviour of both parents has proved detrimental
to the child, the decision cannot be simply to break up the family. An initial alternative care arrangement followed by continuous judicial commitment is required of the
court. Again, this function of the family court is idiosyncratic, because a dispute of

20 See the Johansen v. Norway judgment of 7 August 1996, Reports of Judgments and Decisions 1996-III,
opinion of the Commission, §§ 106-12.
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this kind cannot in any sense be deemed as finally resolved – at least not until the
child has attained legal maturity. Therefore, if the State does decide to interfere in the
natural long-term relationship between parent and child, it must accept that it will
have continuing future parens patriae duties and responsibilities.
Historically, the parens patriae legal doctrine was based on the (wrong) assumption that in family-law, civil-commitment and juvenile-delinquency cases the State
acts in loco parentis and that, therefore, the conflicting “hostile attitudes”, typical of
criminal and even private law, are here replaced by a “friendly attitude” of the State
in loco parentis. Legally speaking, there was an irrebuttable presumption of “friendly
attitude”. This presumption effectively blocked all further access to the courts.
About thirty years ago, however, the parens patriae doctrine collapsed in a series
of constitutional cases in different national jurisdictions. It became legally clear that
these wards of the State (children entrusted to State agencies, committed mental patients and juvenile delinquents) found themselves in the worst of both worlds. Due
to the “friendly-attitude” presumption, children, mental patients and juvenile delinquents lost the procedural and the substantive guarantees of the law – but did not
really receive the treatment and the care of the State. The consequence of that was the
resurgence of strict judicial protection – “access to court” in the language of our own
case-law – and the departure from the naïve parens patriae ideology.
The case of Scozzari and Giunta v. Italy clearly demonstrates that the State must
balance its initial decision to interfere in the family life against future parens patriae
responsibilities it has thus assumed.
These responsibilities, more specifically, imply, first, the balancing duty of the
family courts. When they consider the possible legal interference in the family relationship, they must be certain that the care imposed by the State will be clearly
and demonstrably better than the troubled situation the court is seeking to redress.
Second, these ex officio responsibilities of the family courts continue for so long as
the basic child-parent relationship, which should be the purpose of the interference,
is not re-established. Third, the aggrieved parties must continue to have access to
court, that is, the courts must continue to resolve secondary disputes arising from the
primary judicial decision that had interfered with the relationship between parents
and children.
In other words, if the State’s courts are, legally or otherwise unable to assume such
long-term commitments, they should not interfere.
On the other hand, the courts cannot themselves provide the day-to-day care for
the children. This is usually entrusted to social services. However, the social services
department to which the courts have entrusted the child must be under the court’s
continuous ex officio supervision.
The strictly judicial power of conflict resolution – i.e. the power to resolve further
disputes arising out of the initial alternative care arrangements – must not be left to
psychiatrists, psychologists, social workers, managers of alternative care institutions,
etc. The alternative custody and care arrangements, while in place, will often generate
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a series of new conflicts between parents and the welfare authorities. In many other
cases decided by this Court it was apparent that welfare authorities have a tendency
to arrogate to themselves an arbitrary decision-making power far exceeding their
judicially granted authority. Undoubtedly, this problem derives from the non-retrospectivity and other idiosyncrasies of child custody and care cases outlined above.
However, the fundamental principle of the rule of law requires that the parents’ and
children’s access to court be strictly and continuously maintained.
Too much is at stake here for these grievances to be arbitrarily decided by those
authorised only to provide the alternative care. The presumption of their bona fides
must remain a rebuttable one, i.e. subject to subsequent legal challenge and uninterrupted access to court. Since this would amount to the so-called khadi-justice, foster
parents, social workers, psychologists, psychiatrists, alternative care institutions, etc.,
cannot be arbiters in situations in which their own decisions are the target of parents’
criticism and grievance.
Procedurally, such disputes are prima facie admissible, if the issues they raise
transcend the strictures of judicial decisions establishing the alternative care
arrangements.
This issue goes to the core of the rule of law. The doors of the family court should
remain wide open.
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“Respect for family life” – adequacy of measures to enforce parent’s
right of access to child following abduction by the other parent
Maumousseau and Washington v. France
Judgment of 6 December 2007
THE FACTS
The applicants are Sophie Maumousseau, a French national living in France, and
her daughter Charlotte Washington, who was born in the United States and has dual
French and American nationality. The application concerns the return of Charlotte,
then aged four, to the United States further to an order by the French courts in December 2004. The child, whose habitual residence had been in the USA, had arrived
in France in March 2003 for a holiday with her mother, who had then decided not to
return to the USA, but to remain with her daughter in France.
In May 2000, Ms Maumousseau married David Washington, a national of the
United States. Their daughter Charlotte was born in August 2000. The couple’s marriage subsequently went through a very troubled period. In March 2003, with her
husband’s consent, Ms Maumousseau took Charlotte on holiday to France, to stay
with her parents. She later refused to return with her daughter to the USA, despite
repeated requests from her husband. In September 2003, a US Court granted interim
custody of Charlotte to her father, at his main place of residence, and ordered Ms
Maumousseau to return the child immediately. Charlotte’s father then applied to the
US Central Authority, which submitted a request to the French authorities, under the
1980 Hague Convention on the Civil Aspects of International Child Abduction, to
secure Charlotte’s return to the United States.
As Ms Maumousseau refused to return her child, the French prosecution service
brought proceedings against her. At first instance, the French courts took the view
that it was not appropriate to order Charlotte’s return to the United States on account
of a grave risk that she would be placed in an “intolerable situation”, 21 within the
meaning of the Hague Convention of 1980. Meanwhile, the US court awarded the
father sole custody of the child and ordered her return.

21 “In view of Charlotte’s infancy and her close relationship with her mother, in whose company she has
always lived, both in the United States of America and since her arrival in France, her return would
place her in an intolerable situation on account of the resulting separation from her mother, but also
because of her removal from the environment to which she has adapted and her transfer to a new
environment with her father in the State of her habitual residence, no concrete information having
been forthcoming in this connection.
In these circumstances, and in accordance with Article 13 (b) of the Hague Convention, it is not
appropriate to order Charlotte’s return to the United States of America ... on account of a grave risk
that she would be placed in an intolerable situation.”
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In May 2004, the French Court of Appeal ordered that Charlotte be returned immediately to her place of habitual residence in the United States on the ground that it
had not been shown that there was a grave risk that Charlotte’s return would expose
her to physical or psychological harm or place her in an intolerable situation.22
In July 2004, Ms Maumousseau was informed that she would be guilty of a criminal offence if she kept her daughter in the current situation, but she reiterated her
refusal to comply with the judgment ordering Charlotte’s return to the United States.
In late September 2004, a public prosecutor assisted by four police officers entered
Charlotte’s nursery school seeking to enforce the judgment. Ms Maumousseau, her
parents and staff from the school physically resisted the police intervention by forming a protective barrier around the child, with the help of some villagers. Faced with
this resistance, in the course of which blows and insults were apparently exchanged,
the public prosecutor provisionally discontinued enforcement of the decision.
Ms Maumousseau applied to the children’s judge, who ordered Charlotte’s placement in care, with rights of contact for both parents, then the Court of Appeal ordered that Charlotte be returned to her father, in conformity with the US court decisions and the judgment of May 2004 based on the Hague Convention. The following
day, on 4 December 2004, the girl left France for the United States.
The first applicant appealed against judgment of the Court of Appeal to the Court
of Cassation claiming a violation of Article 13 (b) of the Hague Convention23 and of
Article 8 of the European Convention on Human Rights, and a failure to take into

22 “It is not for the Court to assess the educative and affective capacities of each parent but to ascertain
whether the parent who retains the child has adduced evidence to show that if returned the child
would be exposed to real and immediate physical or psychological harm and would be placed in an
intolerable situation before a decision on the merits is taken by the court of the place of habitual residence, it being understood that, in accordance with Article 19 of the Hague Convention, a decision
under that Convention concerning the return of the child will not be a determination on the merits
of any custody issue.
Ms Maumousseau has argued that the child should not be returned to the United States of America on child protection grounds, on account of the violent and alcoholic behaviour of Mr Washington who, she has also alleged, took drugs.... Mrs Washington née Maumousseau has not shown that
there is a grave risk that Charlotte’s return would expose her to physical or psychological harm or
place her in an intolerable situation.
Consequently, it is appropriate to set aside the judgment appealed against and to order the
child’s prompt return to the place of her habitual residence, in accordance with Article 12 of the
Hague Convention of 25 October 1980.”
23 Article 13 of the Hague Convention states:
“Notwithstanding the provisions of the preceding Article, the judicial or administrative authority
of the requested State is not bound to order the return of the child if the person, institution or other
body which opposes its return establishes that:
(a) the person, institution or other body having the care of the person of the child was not actually
exercising the custody rights at the time of removal or retention, or had consented to or subsequently
acquiesced in the removal or retention; or
(b) there is a grave risk that his or her return would expose the child to physical or psychological
harm or otherwise place the child in an intolerable situation.”
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account the child’s “best interests” as guaranteed by Article 3 § 1 of the New York
Convention on the Rights of the Child24 (the “New York Convention”). The Court of
Cassation,25 however, dismissed the appeal in June 2005.
In February 2006, the US Court allowed Charlotte’s father’s application for a restriction on Ms Maumousseau’s access rights (under supervision, after handing over
her passport and depositing a security of 25,000 US dollars). In April 2007, the French
court granted a divorce and ordered that Charlotte was to live with her mother, her
father being allowed access.
In her application, Ms Maumousseau submitted that her four-year-old daughter’s
return to the United States had been contrary to her interests and had placed her in
an intolerable situation in view of her very young age. She further alleged that the
police intervention at Charlotte’s nursery school in September 2004 would leave her
daughter with significant psychological after-effects. In addition, she argued that she
had been deprived of her right of access to a court with full jurisdiction, both the
Court of Cassation and the Court of Appeal having agreed that the court asked to
consider a request for a return on the basis of the Hague Convention had no authority
to examine the situation as a whole in order to determine whether the return was in
the child’s best interest. She relied, inter alia, on Articles 826 and 6 § 1.

24 Article 3 § 1
“In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child
shall be a primary consideration.”
25 “It is apparent from Article 13 (b) of the Hague Convention of 25 October 1980 that an exception
to the child’s prompt return may be allowed only if there is a grave risk of harm or of an intolerable
situation. Under Article 3 § 1 of the New York Convention on the Rights of the Child – a provision
which is directly applicable in the French courts – the best interests of the child must be a primary
consideration in the assessment of the relevant circumstances.
Without having to deal with a mere argument, the Court of Appeal noted, in its discretion, after
referring to the conditions of the child’s life with her mother, that there was no evidence that the
father had displayed a dangerous attitude towards his daughter, that it had been established that he
was neither an alcoholic nor a drug addict, that the child’s psychological condition was satisfactory,
and that her father would offer her favourable living conditions in the United States, with the assistance of a nursing school graduate. These findings show that the child’s best interests were taken
into consideration by the Court of Appeal, which rightly concluded, without laying itself open to the
complaints in the present appeal, that it was appropriate to order the child’s prompt return in accordance with the Hague Convention.”
26 Article 8 of the Convention reads as follows:
“1. Everyone has the right to respect for his private and family life...
2. There shall be no interference by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and freedoms of others.”
Article 6 § 1 of the Convention reads as follows:
“In the determination of his civil rights and obligations ..., everyone is entitled to a fair ... hearing ...
by an independent and impartial tribunal...”
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THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
1. Reasons for the decision ordering Charlotte’s return to the United States:
The main issue for the Court to determine was whether, in ordering Charlotte’s return to the United States, the French courts had maintained a fair balance between
the conflicting interests in the case – those of the child, her two parents and public
policy.
The Court could not accept the mother’s argument that a court asked to consider
a request for a return on the basis of the Hague Convention had no authority to examine the situation as a whole in order to determine whether the return was in the
child’s best interests.
The Court failed to see why the domestic courts’ interpretation of Article 13 (b)
of the Hague Convention should be necessarily incompatible with the notion of the
“best interests of the child” embodied in the New York Convention on the Rights of
the Child. It considered it preferable that the notion of “best interests” should always
be interpreted in a consistent manner, no matter which international convention was
being referred to.
In the Court’s view, if the first applicant’s arguments were to be accepted, both
the substance and primary purpose of the Hague Convention, an international legal
instrument in the light of which the Court applies Article 8 of the Convention, would
be rendered meaningless, thus implying that the above-mentioned exceptions must
be interpreted strictly (see, to this effect, the Explanatory Report on the Hague Convention, § 34). The aim is indeed to prevent the abducting parent from succeeding in
obtaining legal recognition, by the passage of time, of a de facto situation that he or
she unilaterally created.
The French courts had taken into account Charlotte’s “best interests”, understood as her immediate reintegration into the environment she was familiar with.
In particular, they had carefully examined the family situation as a whole, studied
a number of different factors, conducted a balanced and reasonable assessment of
the respective interests and constantly endeavoured to ascertain what was the best
solution for Charlotte. In doing so, the courts did not identify any risk that Charlotte
would be exposed to physical or psychological harm in the event of her return, and
they stressed that the mother retained the possibility, contrary to her allegation, of
accompanying her daughter to the United States in order to assert her custody and
access rights in that country. On that point, the Court moreover takes the view that
this is an essential element, as the first applicant had free access to US territory and
had the possibility of bringing her case before the competent US courts at the appropriate time.
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There was no cause to consider that the decision-making process that led the
French courts to order Charlotte’s return to the United States had been unfair or
had not permitted the applicants to assert their rights effectively. The Court is therefore satisfied that Charlotte’s “best interests”, which lay in her prompt return to her
habitual environment, were taken into account by the domestic courts when they
examined the request for her return under the Hague Convention.
The Court further notes that there is nothing to suggest that the decision-making process which led the domestic courts to order the impugned measure had not
been fair or had not allowed the applicants to present their case fully (see Tiemann
v. France and Germany (dec.), nos. 47457/99 and 47458/99, ECHR 2000‑IV).
The Court held that the fact that the domestic courts had not heard a four-year-old
child in the instant case did not amount to a violation of Article 8.
In these circumstances the Court takes the view that, having regard to the margin
of appreciation enjoyed by the authorities in such matters, the return decision was
based on relevant and sufficient grounds for the purposes of paragraph 2 of Article
8, considered in the light of Article 13 (b) of the Hague Convention and Article 3
§ 1 of the Convention on the Rights of the Child, and that it was proportionate to the
legitimate aim pursued.
2. Conditions of enforcement of the return order (police intervention at the
school):
The judgment ordering Charlotte’s return the child had become untraceable, as her
mother had hidden her whereabouts from the authorities to evade execution of the
decision. That showed Ms Maumousseau’s total lack of cooperation with the French
authorities. The circumstances of the police intervention at Charlotte’s nursery school
were therefore the result of her mother’s constant refusal to hand the child over to her
father voluntarily, despite a court order which had been enforceable for more than
six months. Although intervention by the police was not the most appropriate way
of dealing with such situations and might have traumatic effects, it had taken place
under the authority and in the presence of the public prosecutor, a professional State
legal officer invested with a high level of decision-making responsibility under whose
orders the accompanying officers were placed. Furthermore, faced with the resist
ance of the people who had taken the applicants’ side in the dispute, the authorities
had not persisted in trying to take the child away. Consequently, there has been no
breach of Article 8 of the Convention [5 votes to 2].
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DISSENTING OPINION OF JUDGE ZUPANČIČ, JOINED BY JUDGE
GYULUMYAN
With regret, I feel compelled to file a dissenting opinion in this case because I disagree both with the position of the French Court of Cassation and with the majority’s
opinion.
To go immediately into medias res, I will refer to [the sentence] where the majority
mention that the intent of the Hague Convention is simply to re-establish the status
quo ante, in order to prevent the legal consolidation of a factual situation which has
been illicit from the very beginning.
In private law we, indeed, adhere to the formula quod ab initio vitiosum est, tractu
tempore convalesere non potest. The emphasis in the above-mentioned third sentence
is clearly on the qualifier “as fast as possible” (in French: au plus vite). In child psychology it is well known that development takes place in the first six years and that,
therefore, what happens in that period of life is determinative of much of the person’s
adult personality. Because of this crucial period in a child’s life, it may well be true
that what would have been good for the child yesterday is no longer going to be good
for the child tomorrow. The passage of time, in that period of life, is constitutive
of personality; the days, weeks, months and years which pass create new “restore
points” in the future adult’s personality.
The passage of time, in other words, is not simply the passage of time; one may
well speak of the fundamental programming of personality. The above-mentioned
private law maxim, according to which something that has been corrupt from the
beginning is incapable of convalescing, should not apply in child custody matters.
The events, among them childhood traumas, create situations in a tender child’s psychology which will completely pervade its new development.
It is for that reason that I consider [the relevant sentence of the majority’s reasoning] as establishing the crucial perspective on the facts of this case.
The mother, who has wrongfully retained the child, admittedly, has illegally created that situation. The situation lasted for 19 months, during which the child was
with her in France rather than in the State of New York. Nevertheless, this situation
cannot be assessed from a formalistic point of view postulating, for example, that
the initial illicit detainment should be seen as something which will contaminate the
legal, moral, and above all psychological position of the mother vis-à-vis the child,
the father and society at large. It would be inhuman, in any event, to maintain that
the mother, who has always taken care of her little girl, would be to blame because
she wants to retain the child – despite the opposition of the father and the two legal
processes that the father’s lawyers have set in motion. Moreover, there were reasons
justifying the mother’s wish to separate from the father. We will deal with these in
the latter part of this dissenting opinion.
One cannot over-emphasise the fact that what has happened in this particular case
is simply against the best interests of the child.
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The over-reaching criterion of The Hague and New York Conventions – a criterion
which ultimately supersedes all other determinative criteria – is precisely and always
the “best interests of the child”. It follows logically that it is for each legal organ, including the court of last resort, to keep all other facts of the case in the perspective of
its ultimate factual appreciation of what is in the best interest of the child.
On the face of this case, it is impossible to maintain that it would be in any way
advantageous for the four-year-old Charlotte Washington to be torn from the hands
of her mother by force and transported back to the State of New York into the hands
of her father with whom she has not been in any meaningful contact for 19 months.
No amount of legalistic acrobatics can overshadow this simple fact. The “best interests of the child” is the fundamental determinative criterion, a true questio facti,
which must be assessed de novo by each court including the court of last resort. Even
the European Court of Human Right cannot, in a similar case, escape this need for
factual assessment.
The perspective in this case is, therefore, what is the prima facie nature of the situation. It is impossible to start from the premise, given precisely the best interests of
the child, that the burden should be on the applicants to show that the snatching of
the child by the French State from the mother is something which is not legitimate.
The simple factual and psychological situation was such that the reverse ought to
have been true, that is to say, that the burden ought to have been on the French State
to show that it was, despite the passage of time, legitimate to snatch the child by crude
police force, put her on an aeroplane and send her to the State of New York.
Here we come back to the [the relevant sentence of majority’s reasoning] which
does admit that the passage of time is essential. It follows logically that the position of
the majority is contradictio in adiecto in relation to the precise extent to which its own
perspective, as well as the perspectives of the Hague and New York Conventions, do
coincide with the criterion “as soon as possible” (au plus vite).
The majority then attempt to circumambulate the contradiction problem:
“The Court fails to see how the interpretation by the domestic courts of Article 13 (b) of the Hague Convention would necessarily be incompatible with the
notion of the ‘child’s best interests’ embodied in the New York Convention”. (emphasis added)

Clearly, the logical misstep derives from the use of the word “necessarily”. The Hague
Convention’s provision 13 (b), which states:
Article 13
“Notwithstanding the provisions of the preceding Article, the judicial or administrative authority of the requested State is not bound to order the return of the
child if the person, institution or other body which opposes its return establishes
that: ...
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(b) there is a grave risk that his or her return would expose the child to physical
or psychological harm or otherwise place the child in an intolerable situation.”

is not “necessarily” incompatible with the best interests of the child – provided that
the restitutio in integrum takes place in a matter of weeks (not months or years!) after
the event.
Another logical mistake is made by the majority, where we read that, according
to the Court, to accept the arguments of the mother would undermine the Hague
Convention’s first objective, which is, according to the majority, to impede the retaining parent from legitimising a unilaterally created situation by the “mere” passage of
time which, naturally, plays into his or her hands:
73. In the Court’s view, if the first applicant’s arguments were to be accepted,
both the substance and primary purpose of the Hague Convention, an international legal instrument in the light of which the Court applies Article 8 of the
Convention, would be rendered meaningless, thus implying that the above-mentioned exceptions must be interpreted strictly (see, to this effect, the Explanatory
Report on the Hague Convention, § 34). The aim is indeed to prevent the abducting parent from succeeding in obtaining legal recognition, by the passage of time,
of a de facto situation that he or she unilaterally created.”

What the majority misunderstand here is evidently that the passage of time, whether
licit or illicit, is determinative of the best interests of the child. There are plenty of
instances of this in the Court’s own inconsistent case-law, where decisions have been
made to favour the retaining mother or to favour the foster parents after a certain
period of time, for the obvious reason that the child at a tender age who has been in
a certain domestic setting in which he or she feels secure would be traumatised if he
or she were to be displaced.
This is precisely what Article 13 (b) of the Hague Convention hints at. What counts,
in other words, is the well-being of the child in the setting to which the child has not
only become accustomed but which has structural influences on the development of
his or her personality. To uproot the child in order to vindicate the abstract juridical
goals such as announced in the above-quoted [passages] of the majority, goes against
most basic human good sense. In short, one need not be a child psychologist or paedopsychiatrist to understand that a child who has been with her mother all her life,
once she has laid down her roots in the stable setting of a small French village, will be
traumatised if those roots are cut and the child forcibly sent to the State of New York.
The crucial paragraphs of the majority’s opinion, however, demonstrate the same
illogicality as the “Court of Cassation’s departure from precedent”. In both instances,
the abstract general prevention has prevailed over the best interests of the child. I
asked the pertinent question during the public hearing and I received the answer that
there had been no political pressure in order for this to happen. I hope this is true.
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It is nevertheless difficult to understand how the Court of Cassation could suddenly
have begun to prefer the general preventive effect over the best interests of the child.
Be that as it may, the inherent logic of the situation is similar to that in IgnaccoloZenide v. Romania and in other similar cases, in which the Court has taken inconsistent positions sometimes approving the best interest of the child and sometimes
insisting that the child ought to have been snatched from the parent in question
(Nuutinen v. Finland27). Given these inconsistencies, it is clear that the Grand Chamber of this Court should rule on the following question:
In situations where the passage of time has created the psychological constellation in which the child’s best interest is no longer to be snatched and returned to the
complaining parent, the best interests of the child – according to the Hague and New
York Conventions – should prevail. Should the best interests of the child be subordinate to a strict formalistic logic given the illegal nature of the initial retention of the
child?
Clearly, this question goes to the heart of both Conventions as well as to our own
interpretation of Article 8 of the European Convention on Human Rights.
According to Article 43 of the European Convention on Human Rights, the request for referral to the Grand Chamber must be accepted “if the case raises a serious
question affecting the interpretation or application of the Convention or the protocols thereto, or a serious issue of general importance”. Even if the case-law produced
by the Chambers of the Court were completely consistent, which it is not, the question is of such general importance that it calls for the Grand Chamber’s reassessment.
The Chamber had in fact wished to have the case heard by the Grand Chamber under
Article 30 § 1, because it considered that the case raised a serious problem affecting
the interpretation of the Convention.
This proves that the Chamber itself, prior to the impediment set forth by the
French Government, had considered that it would be necessary for the Grand Chamber to rule on a serious question affecting the interpretation of the Convention. Given
that, under Article 30, the parties retain their right to object, a question might be
raised as to whether this objection is not in itself incompatible with the purpose and
intent of Article 30.
In this connection it is clear that individual parties to a dispute ought not to have
a determinative power to influence who, the Chamber or the Grand Chamber, will
rule on an important question concerning the interpretation of the Convention. The
only way to make Article 30 in fine compatible with the rest of the norm in question is to postulate the possibility that subsequent to the Chamber’s judgment there
should be a request for referral to the Grand Chamber by one or both of the parties
under Article 43 § 1. In a very real sense, therefore, paragraph 2 of Article 43 then
binds the panel of five judges to accept this case for Grand Chamber proceedings, as

27 See p. 174 of this book.
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this would have happened under Article 30 were it not for the objection of the French
government. The intent of Article 30 in fine is that the Parties retain the possibility
that the case as such, without any broad implications for the stare decisis, may first be
adjudicated by the Chamber.
The procedure before the Chamber clearly functions here as an ante-chamber to
the Grand Chamber.
[T]he majority also emphasise the mother’s total lack of cooperation, which in
turn was supposed to justify the forceful intervention (snatching) by the police in
Charlotte’s kindergarten. An important aspect of this case derives from the cruel and
draconian reactions of the Dutchess County Family Court in the State of New York.
There the first instance judge Mr Damian J. Amodeo reacted by immediately depriving the French mother of her custody, which had initially been joint custody, and in
fact putting her under suspicion of having kidnapped the child. Such kidnapping of
course is a crime in the State of New York 28 and would make the mother subject to
arrest in the United States at the very port of entry, for example at JFK airport. If the
mother wished to contest the decision of the local American judge, if she wanted to
appear herself before the Dutchess County Family Court, she would at the very least
risk visa refusal and possibly arrest. If she were arrested she would risk imprisonment. The arrest on the probable cause that she had committed a Class E Felony
would be wholly within the discretion of the local police.
Moreover, to blame the mother for not having appeared in the Dutchess County
Family Court in order to litigate the issue as to whether Charlotte would leave for the
US from France is absurd and points to the revanchist attitude of the local American
court. The legal reaction of this family judge does not inspire respect; it is an arrogant over-reaction which was later manifest in the draconian conditions which the
same judge imposed in case the mother should wish to see the child. To lay down the
conditions requiring a 25,000 USD deposit and the deposit of the passport, for the
opportunity to see the child in the court’s building for a period of half an hour in the
presence of a policeman – in the language of the American Supreme Court Justice
Frankfurter – shocks the conscience. Such conditions are completely discriminatory,
and this is easy to prove given that such conditions would never have been imposed
on a United States citizen.

28 New York Penal Law, Section 135.50 Custodial interference in the first degree. A person is guilty
of custodial interference in the first degree when he commits the crime of custodial interference in
the second degree: 1. With intent to permanently remove the victim from this state, he removes such
person from the state […]
Section 60.12 Authorized dispositions; alternative indeterminate sentence of imprisonment;
domestic violence cases [...] 2. The maximum term of an indeterminate sentence imposed pursuant
to subdivision one of this section must be fixed by the court as follows: (d) For a class E felony, the
term must be at least three years and must not exceed four years.
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It is difficult to see how the French Court of Cassation could have overlooked the
vindictive nature of the over-reaction of the local judge. This is all the more difficult
to understand given that there were suspicions about the father’s having inflicted
domestic violence for which the local police had to be alerted and called in, as well as
suspicions concerning drug abuse by him. It further borders on the absurd to place
faith in the father’s statement that during his absence for work in the State of New
York the child would be taken care of by an unemployed nurse in the apartment
building where the father lives.
Family law procedure is not a criminal procedure and therefore suspicions concerning the father’s past behaviour can neither be subject to presumption of innocence nor are they to be litigated as if the burden of proof ought to be on the accusing
mother. The undisputed fact that the police had been called in by the neighbours because of the reasonable suspicion of domestic violence inflicted by the father should
have cast an ominous shadow over the father’s appropriateness to assume complete
custody of the child. The Dutchess County Family Court judge ought to have weighed
the evidence and refrained from his radical reaction based on nothing more but the
ex-parte submitted “evidence” of the father. It is then doubly absurd for the French
legal system to react complacently in a situation in which everything spoke for the
mother except the “general preventive effects” such as alluded to by the majority.
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“Respect for family life” – parent’s right of access to child following
abduction by the other parent
Deak v. Romania and the United Kingdom
Judgment of 3 June 2008
THE FACTS
The applicant, Mr Andrei Deak, is a Romanian national who was born in 1956 and
lives in Bucharest. The applicant married C.D. (hereinafter referred to as “the mother”), also a Romanian national, in January 1998. In July 1998, their son C.A. (hereinafter referred to as “the child”) was born.
In November 2000, they divorced and according to the divorce agreement between them, endorsed by a final court judgment, the mother was to have custody of
the child, while the applicant obtained a right of access of 82 days per year and was
to pay a monthly allowance.
In September 2002, the mother travelled to England to commence studying for
a Master degree in Business and Administration and left the child in Romania with
her parents.
In November 2002, the mother married a British national. She later returned to
Romania and on 23 December 2002, without informing the applicant, took the child
with her to London.
The applicant found out about the child’s removal from Romania to the United
Kingdom in January 2003. On 6 February 2003 he instituted proceedings in London before the High Court of Justice, Family Division (“the High Court”), under
the Hague Convention of 25 October 1980 on the Civil Aspects of International
Child Abduction (“the Hague Convention”). The child and the mother were located
by the British authorities; however, their place of residence was not disclosed to the
applicant.
A directions hearing was held on 27 February 2003 before the High Court at which
the parties were requested to file observations on the question whether the removal of
the child from Romania was wrongful under Romanian law within the meaning of
Article 329 of the Hague Convention.

29 Hague Convention on the Civil Aspects of International Child Abduction of 25 October 1980,
Article 3
“The removal or the retention of a child is to be considered wrongful where:
(a) it is in breach of rights of custody attributed to a person, an institution or any other body, either
jointly or alone, under the law of the State in which the child was habitually resident immediately
before the removal or retention; and
(b) at the time of removal or retention those rights were actually exercised, either jointly or alone, or
would have been so exercised but for the removal or retention.
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On 9 May 2003, the High Court was presented by the applicant with documentary
evidence emanating from the Ministry of Justice, the Romanian President’s Office,
the Child Protection Authority and the Ombudsman, according to which the child’s
removal was wrongful under Romanian law. However, the court was not convinced
and, in accordance with Article 1530 of the Hague Convention, requested a Romanian court decision on the matter.
On 11 June 2003, the applicant instituted civil proceedings before the Bucharest
Third District Court (“District Court”) seeking a ruling that the child’s removal from
Romania had been illegal. On 16 July 2003, the applicant introduced a new application before the same court seeking a ruling that the child’s removal was contrary to
Article 3 of the Hague Convention because he also had custody rights over the child.
On 29 September 2003 the Romanian Ministry of Justice wrote to the High Court
in London, informing it that the Romanian courts had exclusive competence in issuing decisions in accordance with Article 15 of the Hague Convention.
After several adjournments due to various reasons, on 20 January 2004 the District Court in Bucharest delivered its judgment and on 3 and 5 February the parties
appealed against it.
On 25 May 2004 the Fourth Section of the Bucharest Court of Appeal quashed
the judgment of the first-instance court in part. It examined the applicant’s action
on the merits and dismissed it as ill-founded, finding that the applicant did not have
custody rights over the child and that the child’s removal from Romania was legal
under domestic law and not wrongful within the meaning of Article 3 of the Hague
Convention. The judgment of the Court of Appeal was communicated to the parties
on 19 July 2004.
On 3 August 2004 the applicant lodged an appeal on points of law with the Court
of Cassation (Înalta Curte de Casaţie şi Justiţie) against the judgment of the Bucharest
Court of Appeal. On 16 March 2005 the Court of Cassation declined jurisdiction in
favour of the Bucharest Court of Appeal.
On 9 June 2005 the Court of Appeal resumed the examination of the case and
dismissed the applicant’s appeal on points of law. It found, inter alia, that, under
Romanian family law, after divorce the parents of a child do not have equal rights
in respect of their child. In particular, the parent who has custody of the child does

The rights of custody mentioned in sub-paragraph (a) above may arise in particular by operation of
law or by reason of a judicial or administrative decision, or by reason of an agreement having legal
effect under the law of that State.”
30 Article 15
“The judicial or administrative authorities of a Contracting State may, prior to the making of an
order for the return of the child, request that the applicant obtain from the authorities of the State
of the habitual residence of the child a decision or other determination that the removal or retention
was wrongful within the meaning of Article 3 of the Convention, where such a decision or determination may be obtained in that State. The Central Authorities of the Contracting States shall so far as
practicable assist applicants to obtain such a decision or determination.”
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not need the consent of the other parent in respect of measures concerning the child
except for matters relating to adoption and/or losing or re-obtaining Romanian nationality. The parent who does not enjoy custody cannot veto a decision of the other
parent concerning the child’s domicile. Accordingly, the removal of the child from
Romania by the mother was lawful under Romanian law.
In July 2005, after the Romanian proceedings had ended and the final Romanian
judgment had become available in English, the High Court in London resumed its
proceedings and listed the case for a final hearing on 3 and 4 August 2005.
On 1 August 2005 the judge in charge of the case at the High Court in London
acceded to the applicant’s application for an expert opinion on the law of Romania.
On 28 February and 1 March 2006 the High Court held the final hearings in the
case and gave judgment on 28 March 2006. The court found in favour of the applicant, choosing to rely on the expert opinion and to disregard the decisions of the
Romanian courts. It found that the applicant had custody rights within the meaning
of Article 5 of the Hague Convention and that therefore the child’s removal from
Romania had been wrongful under Article 3 of the same Convention. The court also
rejected an objection based on Article 13(b) of the Hague Convention raised by the
mother and issued an order for the return of the child to Romania.
On 7 April 2006 the mother sought leave to appeal. This was granted on 10 April
2006 and the case was fixed for hearing in the Court of Appeal on 25 May 2006. On
25 May 2006 the Court of Appeal heard and dismissed the mother’s appeal.
The mother appealed to the House of Lords. The House of Lords reversed the judgment of the High Court, finding that the applicant did not have custody rights within
the meaning of Article 5 of the Hague Convention and that therefore the child’s removal from Romania was not wrongful under Article 3 of the same Convention.
The House of Lords criticised the decision of the High Court to seek a further expert opinion after having obtained a final decision on the matter from the Romanian
courts and expressed regret about the length of the proceedings.
Throughout the entire proceedings in the United Kingdom the applicant was allowed to meet his child on a number of occasions in special contact centres for periods not exceeding two hours. According to him, however, over the last four years he
has only been able to spend about thirty hours with his son.
It does not appear that the applicant ever applied to the United Kingdom courts in
order to obtain a judgment from them giving him access to the child. However, on an
unspecified date in 2007 he applied to the High Court in London for the recognition
of the Romanian judgment of November 2000. The Court is not aware of the outcome
of those proceedings.
THE LAW
Relying on Article 8 of the Convention, the applicant alleges, inter alia, that the Romanian authorities failed to take adequate steps in order to secure the enforcement of
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the judgment which gave him the right to have access to his son for a total of 82 days
per year. The Romanian authorities were wrong to allow the mother to take the child
out of the country, and they failed to assist him in the proceedings before the English
courts.
Furthermore, according to the applicant, the United Kingdom also failed to assist
him adequately in retaining contact with the child or to ensure the child’s return to
Romania. They were wrong in the first place to have issued a visa to the child without
his consent and later in not sending him back to Romania after the expiry of his visa.
The authorities obstructed the applicant’s access to the United Kingdom by lengthy
questioning before his entry into British territory. They also obstructed his contacts
with the child by only allowing him to have meetings lasting a maximum of two
hours in “locked rooms, under the supervision of one or two strangers”. On several
occasions he was not allowed to take pictures of his son and was forced to speak English with him. Article 8 reads as follows:
“1. Everyone has the right to respect for his private and family life...
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

The applicant also complained that the proceedings before both the Romanian and
the United Kingdom courts were excessively long. The relevant part of Article 6 § 1
of the Convention, reads:
“In the determination of his civil rights and obligations ..., everyone is entitled to
a fair ... hearing within a reasonable time by [a] ... tribunal...”

I.	ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
In so far as the complaint about the outcome of the Hague Convention proceedings
in both jurisdictions is concerned, the Court recalls that, according to Article 19 of
the Convention, its duty is to ensure the observance of the engagements undertaken
by the Contracting Parties to the Convention as interpreted in the light of the requirements of the Hague Convention. However, it is not its function to deal with errors of fact or law allegedly committed by a national court unless and in so far as they
may have infringed rights and freedoms protected by the Convention. In the instant
case, the Court notes that there is no appearance of arbitrariness in the proceedings in either country. The Romanian courts were called upon to interpret Romanian
family law and to rule on whether the mother had acted lawfully when removing
the child from the country without the father’s consent. The ruling of the Romanian
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courts does not appear to be unreasonable or contrary to the general rules of fairness.
Indeed the applicant did not adduce any evidence to support such a conclusion.
The English courts in the final instance made use of the interpretation given by the
Romanian courts to Romanian family law for the purpose of the proceedings before
them. Their task was to return the child to Romania in the event that he had been
taken out of the country unlawfully. Since the Romanian courts found that the child
had been lawfully removed from Romania, the English courts ruled appropriately
and dismissed the applicant’s action. The Court finds no indication of arbitrariness
or unreasonableness in the decisions of the English courts in this respect.
In the light of the above conclusions, the Court considers that it cannot be maintained that either the alleged failure of the Romanian authorities to prevent the removal of the child to the United Kingdom or the fact that the United Kingdom authorities issued a visa for the child and subsequently refused to order the return of the
child to Romania in itself breached the applicant’s rights under Article 8 of the Convention. Furthermore, with regard to the applicant’s complaint that the Romanian
authorities failed to assist the applicant in the proceedings before the English courts,
the Court does not consider that any such obligation can be inferred from Article 8.
In so far as the applicant complains that the authorities of both States failed to
take adequate steps to ensure that he could exercise his right of access to his child, the
Court observes firstly that the proceedings instituted by the applicant related exclusively to the lawfulness of the child’s removal from Romania. In that respect, it notes
that the Hague Convention does not prevent a parent with sole custody of a child
taking the child abroad. Moreover, the Romanian courts concluded in the present
case that the removal of the applicant’s child was not wrongful within the meaning
of the Hague Convention. Consequently, the proceedings did not directly determine
the question of the applicant’s right of access and neither their outcome nor their allegedly protracted nature had a decisive impact on the exercise of that right.
It is true that the applicant’s objective in seeking to have the child returned to
Romania was to ensure that he could exercise the right of access which he had been
granted by the Romanian courts and that both the removal of the child and the fact
that he remained in the United Kingdom throughout the subsequent proceedings to
a certain extent frustrated the exercise of the applicant’s rights.
The Court notes, however, that the applicant did have access to his child in the
United Kingdom during the proceedings and that although that access was limited
he did not apply to the English courts for any extension of his rights or for any modification of the manner in which they were exercised. Furthermore, the Court finds
it striking that the applicant did not at any stage ask to have the child returned to
Romania on a temporary basis with a view to exercising his right of access, which in
any event was limited to eighty-two days a year, and that it was only in 2007 that he
applied to the English courts for recognition of the judgment of the Romanian court
granting him a right of access. In all these circumstances, the Court finds that neither
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State failed to take adequate steps to secure the exercise of the applicant’s right of access to his child.
Having examined the applicant’s other complaints concerning both respondent
States, the Court notes that all are either ill-founded and/or unsubstantiated or he
has failed to exhaust domestic remedies in respect of them. The Court finds therefore
no appearance of a violation of Article 8 of the Convention in the circumstances of
this case.
II.	ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
The applicant argued that the proceedings were excessively long before both the Romanian and the United Kingdom courts.
As to the proceedings before the United Kingdom courts, the Court notes that
they commenced on 6 February 2003 and ended on 16 November 2006. The length of
those proceedings depended to a large extent, at least initially, on the conclusion of
the Romanian proceedings. Following its decision of 9 May 2003 to seek a Romanian
court decision on the matter in accordance with Article 15 of the Hague Convention,
the High Court in London could not come to a decision before the end of the Romanian proceedings.
In so far as the length of the proceedings in Romania is concerned, the Court notes
that they commenced on 11 June 2003 and ended on 9 June 2005. Thus, the period to
be taken into consideration is approximately two years.
The Court notes that according to Article 11 of the Hague Convention any delay
in the proceedings exceeding six weeks gives the applicant a right to request from the
competent authorities a statement of the reasons for the delay. It is for this reason that
the proceedings under the Hague Convention require special expediency. Against
this background, the Court notes several factors which raise concern.
In the first place it notes that several adjournments were ordered at the beginning
of the proceedings, notwithstanding the urgent nature of the matter. Moreover, it
took six months for the first instance court to examine the case without, however,
giving a decision on the merits. Most importantly, however, the Court notes that between August 2004 and May 2005 there were no developments in the proceedings before the Romanian courts. In such circumstances, and bearing in mind the urgency
of the matter, the Court considers that the length of the proceedings in Romania did
not satisfy the “reasonable time” requirement.
Accordingly, there has been no violation of Article 6 § 1 of the Convention in respect of the United Kingdom [unanimous] and there was a breach of that provision
in respect of Romania [unanimous].
[Editors’ note: the Court awarded the applicant 1,000 euros in respect of non-pecuniary damage.]
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PARTLY DISSENTING OPINION OF JUDGE ZUPANČIČ
I regret that I am unable to join the majority in this case as far as it concerns the inadmissibility of the complaint under Article 8 of the Convention.
The applicant complains that the Romanian authorities failed to take adequate
steps to enforce the judgment which had given him the right to have access to his
son for a total of 82 days per year. He also complains that the Romanian authorities
allowed the mother to take the child out of the country and failed to assist him in the
proceedings before the English courts.
My first hesitation in this case stemmed from my belief that it ought not to have
been finally decided before it had become clear whether another case, which was being examined by the Third Section, would or would not be accepted for a referral to
the Grand Chamber. I am referring to Maumousseau and Washington v. France,31 a
case in which the pattern of events is to some extent a mirror image of the situation
in this particular case.
In Maumousseau and Washington the mother stayed in France and the father returned to the United States. Eventually, after a radical departure from the jurisprudence of the Cour de cassation, the child – who had never spent any meaningful time
with the father – was snatched from the hands of the mother, put on an aeroplane
and sent back to New York. The passage of time, which was the central issue in that
case, made it unreasonable – according to the Hague Convention criteria – to have
proceeded under those conditions to re-establish the relationship with the father in
New York. The position I took in that case relied principally on the fait accompli
logic, not uncommon in such cases, that is, the sheer passage of time in conjunction
with the fact that the child in question was deprived to such a degree of her mother’s
maternal love and care. I continue to see the eventual snatching as an incredibly sad
and shocking turn of events.
If Maumousseau and Washington is to be reconsidered by the Grand Chamber,
which we do not know at this particular point in time, then certain very basic logic of
the Hague Convention would have to be interpreted in the light of our own Article 8
and certain criteria guiding decisions in similar cases would be confirmed or newly
established. In my opinion, it would be wise to wait and see whether such criteria is
or is not forthcoming.
It is inconceivable, in my humble opinion, not to regard the pattern of events in
this particular case through precisely the same lenses. At bottom, the situation is very
simple, namely, the mother here effectively kidnapped the boy and, unbeknown to the
father and the authorities, moved the child to a faraway country. In Maumousseau
and Washington the omission of the mother was considered by the American courts
to have been a kidnapping, whereas here perfectly analogous behaviour, except that

31 See p. 191 of this book.
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the mother actively kidnapped the boy, has not been considered as anything illegal.
How can that be?
If the father in this particular case were to pursue the same legal internal and
international remedies, then the mother’s behaviour would end up in the same legal
slot as the behaviour of the mother in Maumousseau and Washington. The father has
not, however, pursued those or other legal remedies and therefore the actual kidnapping of the child has never fallen under that legal definition. The case has ended here
in this Court, reduced to a series of technicalities concerning unreasonable delays
allegedly committed by the Romanian and English courts.
On another level, an analysis of Article 3 of the Hague Convention on the Civil
Aspects of International Child Abduction reveals that the removal of the child is to
be considered wrongful if it is in breach of rights of custody, here of the father, under
the law of the State in which the child was habitually resident immediately before
the removal, and under the additional condition that those rights were actually exercised, here by both the father and mother. Technically, the application of the Hague
Convention therefore depends on the application of Romanian law in the matter. A
separate question therefore arises as to whether the idea of litigating this issue before
the Romanian courts does not in fact conflict with the primordial imperative of the
Hague Convention. This imperative, as we emphasized in our dissent in Maumous
seau and Washington, is time. In other words, if the application of domestic law were
to be litigated with unreasonable delay in each of these cases then the fait accompli
logic referred to above would always produce an undesired effect. This is precisely
what happened in Maumousseau and Washington, which is why it became unreasonable to snatch the child from the hands of the mother and put it on an aeroplane back
to New York.
Nevertheless, there is one significant difference concerning the pattern of events
in question. In Maumousseau and Washington, the litigation was parallel in both
countries but proved to be more effective in the United States than in France. In this
particular case, the litigation before the Romanian courts was completely ineffective, hence the unfortunate consequences which this Court has now confirmed. If
the father in this case had pursued the same remedies as Mr Washington in his case,
the mother’s action would perhaps have been regarded as a kidnapping. However,
the case got bogged down in the Romanian courts and the international action never
materialised. If, on the other hand, the American courts in Duchess County in the
State of New York had bothered to undertake a complex analysis of the French law,
before the departure from precedent by the Cour de cassation, Mr Washington would
never have succeeded with his case.
But these are technicalities. The role of the European Court of Human Right has
certainly not been foreseen as one in which the unfortunate formula condemning
legal formalism – summum jus, summa injuria! – would prevail. The subsidiary function of the international court is precisely to cut through such Gordian knots of legal
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technicalities and see the reality with a great dose of common sense and awareness
of justice.
Here we have a father who has effectively been deprived of his child whereas in
Maumousseau and Washington we had a child who had effectively been deprived of
her mother. There is no disputing the fact that the clandestine removal of the child
in this case was wrongful because there is now no getting round the fact that the distance between Bucharest and the United Kingdom, given the financial requirements
involved, has deprived the father of his right to see his son for a total of 82 days per
year. No amount of legal fireworks can conceal that simple fact, just as in Maumous
seau and Washington nothing could conceal the fact that the child had been snatched
from the hands of her mother who had cared for her all her life.
The legitimacy and moral impact of the judgments of this Court depend on this
direct contact with reality. We should not be seduced into legal formalism.
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“Respect for family life” – parent’s right of access to child following
abduction by the other parent
Neulinger and Shuruk v. Switzerland
Judgment of 6 July 2010 [Grand Chamber]
THE FACTS
The applicants were born in 1959 and 2003 respectively and live in Lausanne (Canton
of Vaud). The first applicant, who refers to herself as Jewish, decided to settle in Israel
in 1999. There she met an Israeli national, who is also Jewish, and they were married
on 23 October 2001 in Israel. They had a son, Noam, who was born in Tel Aviv on
10 June 2003. He has Israeli and Swiss nationality.
According to the applicants, in the autumn of 2003 the child’s father joined the
Jewish “Lubavitch” movement, which they have described as an ultra-orthodox, radical movement that is known for its zealous proselytising. Marital difficulties then
arose, and the first applicant, fearing that her husband would take their son to a
“Chabad-Lubavitch” community abroad for religious indoctrination, applied to the
Tel Aviv Family Court for a ne exeat order to prevent Noam’s removal from Israel.
On 20 June 2004 the court made a ne exeat order that was to expire when the child
attained his majority, that is to say on 10 June 2021, unless annulled by the court in
the meantime.
In an interim decision of 27 June 2004, the same court granted “temporary custody” of the child to the mother and requested the Tel Aviv social services to draw up
an urgent welfare report. The “guardianship” of the child was to be exercised jointly
by both parents.
In a decision of 17 November 2004, the court, on the recommendation of a social
worker, confirmed the first applicant’s custody of the child and granted a right of
“visitation” to the father.
On 10 January 2005 the Israeli social services were obliged to intervene. They instructed the parents to live apart, in the interest of the child. That same day, the first
applicant filed a complaint with the police accusing her husband of assault.
In an injunction of 12 January 2005 the competent judge of the Tel Aviv Family Court, upon an urgent application lodged earlier that day by the first applicant,
prohibited the father from entering the child’s nursery school or the first applicant’s
flat, from disturbing or harassing her in any manner whatsoever, and from carrying
or possessing a weapon. Restrictions were also imposed on the access right granted
to the father, who was now authorised to see the child only twice a week under the
supervision of the social services at a contact centre in Tel Aviv.
The couple’s divorce was pronounced on 10 February 2005 with no change in the
attribution of guardianship. As the father had defaulted on his maintenance payments
to the first applicant, an arrest warrant was issued against him on 20 March 2005.
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In a decision of 27 March 2005 a judge of the Tel Aviv Family Court dismissed
an application lodged by the first applicant for the annulment of the ne exeat order
prohibiting the removal of the second applicant from Israel. The judge found, in particular, that there was a serious risk that the mother would not return to Israel with
the child after visiting her family abroad, in view of the fact that she had no ties in
that country.
On 24 June 2005 the first applicant secretly left Israel for Switzerland with her son.
On 27 June 2005 Noam’s father contacted the Israeli Central Authority, which was
unable to locate the child until 21 May 2006, when Interpol Jerusalem forwarded
him a note from Interpol Berne indicating that the first applicant was in Switzerland.
On 22 May 2006 the Israeli Ministry of Justice transmitted to the Swiss Federal
Office of Justice an application for the return of the child pursuant to the Hague Convention on the Civil Aspects of International Child Abduction of 25 October 1980. In
support of its application it indicated, among other things, that Interpol Berne had
notified it only the day before that Noam and his mother were living in Lausanne and
that the latter had applied for the renewal of her Swiss passport.
In a decision of 30 May 2006, delivered upon an application by the child’s father,
the Tel Aviv Family Court observed that the child was habitually resident in Tel Aviv
and that, as of 24 June 2005, the date of the applicants’ departure, the parents had
been joint guardians of their son, with the mother having temporary custody and the
father a right of access. The court held that the child’s removal from Israel without the
father’s consent had been wrongful within the meaning of Article 332 of the Hague
Convention.
On 8 June 2006 the child’s father lodged an application with the Lausanne District
Justice of the Peace seeking an order for his son’s return to Israel. He requested in
particular, as an extremely urgent measure, that the Lausanne Passport Office be
ordered to retain the applicants’ Swiss passports. On 12 June 2006 the Justice of the
Peace made an order allowing the application by Noam’s father for an extremely urgent measure.
Following a new application for an extremely urgent measure, faxed by the child’s
father on 27 June 2006, the Justice of the Peace, in a provisional-measures order made

32 Hague Convention on the Civil Aspects of International Child Abduction of 25 October 1980,
Article 3
“The removal or the retention of a child is to be considered wrongful where:
(a) it is in breach of rights of custody attributed to a person, an institution or any other body, either
jointly or alone, under the law of the State in which the child was habitually resident immediately
before the removal or retention; and
(b) at the time of removal or retention those rights were actually exercised, either jointly or alone, or
would have been so exercised but for the removal or retention.
The rights of custody mentioned in sub-paragraph (a) above may arise in particular by operation
of law or by reason of a judicial or administrative decision, or by reason of an agreement having legal
effect under the law of that State.”
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that same day, ordered the first applicant to deposit her passport and that of Noam
immediately with the registry of the Justice of the Peace Court, on pain of criminal
sanctions for refusal to comply with the decision of an authority.
In a decision of 29 August 2006, after a hearing, the father’s application was dismissed by the Lausanne District Justice of the Peace. On 25 September 2006 the father appealed against that decision before the Guardianship Division (chambre des
tutelles) of the Vaud Cantonal Court, which ordered an expert’s report and for that
purpose appointed Dr. B., a paediatrician and child psychiatrist. In his report, delivered on 16 April 2007, he stated that the child’s return to Israel with his mother would
expose him to a risk of psychological harm whose intensity could not be assessed
without ascertaining the conditions of that return, in particular the conditions
awaiting the mother and their potential repercussions for the child; that the return
of the child without his mother would expose him to a risk of major psychological
harm; and that the maintaining of the status quo would also represent for the child a
risk of major psychological harm in the long term.
In a judgment of 22 May 2007 the Guardianship Division of the Vaud Cantonal
Court dismissed the father’s appeal.
The father lodged a civil appeal with the Federal Court seeking the quashing of
the Cantonal Court’s judgment and the return of the child to Israel. In a decision of
27 June 2007, the President of the appropriate division of the Federal Court granted
the father’s request for immediate suspension of the judgment.
In a judgment of 16 August 2007, served on the first applicant’s lawyer on 21 September 2007, the Federal Court allowed the father’s appeal.
Subsequently, the applicants transmitted to the Court a medical certificate issued
on 23 February 2009 by Dr M.-A., a paediatrician in Lausanne, which stated that “an
abrupt return to Israel without his mother would constitute a significant trauma and
a serious psychological disturbance for this child.”
In a provisional-measures order of 29 June 2009 the President of the Lausanne
District Court, at the request of the first applicant, decided that Noam should live at
his mother’s address in Lausanne, suspended the father’s right of access in respect of
his son and granted parental authority to the mother, so as to allow her to renew the
child’s identity papers.
It does not appear, from the information currently before the Court that either
party to the dispute has appealed against that decision.
THE LAW
The applicants complained of a violation of their right to respect for their family life
within the meaning of Article 8 of the Convention. In addition, they argued that the
enforcement of the second applicant’s return without the first applicant would constitute inhuman treatment prohibited by Article 3 and a violation of Article 9, since
the second applicant’s father could be expected to subject him to the precepts of the
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Lubavitch community, which the applicants described as “ultra-orthodox” and from
which the first applicant wished to distance her child permanently.
The Court notes, however, that the Chamber declared inadmissible the complaints
under Articles 3 and 9 of the Convention for failure to exhaust domestic remedies.
Accordingly, the Grand Chamber cannot examine them (see, among other authorities, K. and T. v. Finland [GC], no. 25702/94, § 141, ECHR 2001‑VII).
I.	ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
The applicants alleged that there had been a violation of their right to respect for their
family life under Article 8 of the Convention, which reads as follows:
“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

The Court notes that the Federal Court’s judgment of 16 August 2007 was based
mainly on the Hague Convention, which has been incorporated into Swiss law.
However, the applicants disputed the applicability of that instrument in the present case because, in their view, Noam’s removal from Israel by his mother was not
wrongful. The Court must therefore examine whether the Hague Convention constituted a sufficient legal basis on which to order the child’s return to Israel.
The Court reiterates at the outset that it is primarily for the national authorities,
notably the courts, to resolve problems of interpretation of domestic legislation. This
also applies where domestic law refers to rules of general international law or to international agreements. The Court’s role is confined to ascertaining whether those
rules are applicable and whether their interpretation is compatible with the Convention (see Waite and Kennedy v. Germany [GC], no. 26083/94, § 54, ECHR 1999‑I, and
Korbely v. Hungary [GC], no. 9174/02, § 72, ECHR 2008).
In the present case, the second applicant’s removal was examined by three domestic courts which all concluded, in duly reasoned decisions, that it was wrongful
within the meaning of the Hague Convention. That assessment was confirmed by the
Chamber for two main reasons: first, even though the first applicant had custody,
at least on a provisional basis, the father had guardianship jointly with the mother
under Israeli law; second, Noam’s removal rendered illusory, in practice, the right of
access that had been granted to the father.
It should also be observed that the concept of custody rights, within the meaning
of the Hague Convention, has an autonomous meaning since it has to be applied
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to all the States Parties to that convention and may be defined differently in their
various legal systems. In the present case, it appears that in Israeli law the institution
of guardianship is comparable to custody rights under Article 5 (a)33 of the Hague
Convention, which refers in its definition to the right “to determine the child’s place
of residence”. Such right is also included in guardianship. In the present case that
right was breached because it was to be exercised jointly by both parents; moreover,
there is no indication that it was not exercised effectively until the child’s removal, as
required by Article 3 (b)34 of that convention.
In addition, it is noteworthy that the mother took the child to Switzerland in
breach of an order prohibiting his removal from Israel that had been made by the
competent Israeli court at her own request. It appears that courts in certain States
take the view that breaches of such orders give rise to the application of the Hague
Convention.

Article 5
“For the purposes of this Convention –
(a) ‘rights of custody’ shall include rights relating to the care of the person of the child and, in particular, the right to determine the child’s place of residence;
Article 5 (a) of the Hague Convention defines custody rights as “rights relating to the care of the
person of the child, and, in particular, the right to determine the child’s place of residence”. The convention recognises that custody may arise in particular by operation of law or by reason of a judicial
or administrative decision, or by reason of an agreement having legal effect under the law of the State
in which the child had its habitual residence immediately before removal or retention.
34
Article 3
“The removal or the retention of a child is to be considered wrongful where:
(a) it is in breach of rights of custody attributed to a person, an institution or any other body, either
jointly or alone, under the law of the State in which the child was habitually resident immediately
before the removal or retention; and
(b) at the time of removal or retention those rights were actually exercised, either jointly or alone, or
would have been so exercised but for the removal or retention.
The rights of custody mentioned in sub-paragraph (a) above may arise in particular by operation of
law or by reason of a judicial or administrative decision, or by reason of an agreement having legal
effect under the law of that State.”
33

302

Owlets of Minerva.indd 302

26-10-2011 9:50:47

The Owlets Of Minerva
Lastly, even though in principle the Hague Convention applies only to breaches of
custody rights, it can be seen from its Preamble, Article 1 (b)35 and Article 2136 that
it also seeks to protect access rights. There is no doubt in the present case that the
second applicant’s removal hindered the possible exercise by the father of the right of
access that he had been granted.
In view of the foregoing, the Court finds, like the Chamber, that the first applicant
removed her child from Israel to Switzerland “wrongfully”, within the meaning of
Article 3 of the Hague Convention. She thus committed an abduction for the purposes of that Convention, which is therefore applicable in the present case. Accordingly, in ordering the child’s return under Article 1237 of the Hague Convention, the
impugned measure had a sufficient legal basis.

35 The relevant provisions of the Hague Convention on the Civil Aspects of International Child Abduction of 25 October 1980, which entered into force in respect of Switzerland on 1 January 1984, read
as follows:
“The States signatory to the present Convention,
Firmly convinced that the interests of children are of paramount importance in matters relating to
their custody,
Desiring to protect children internationally from the harmful effects of their wrongful removal or
retention and to establish procedures to ensure their prompt return to the State of their habitual
residence, as well as to secure protection for rights of access,
Have resolved to conclude a Convention to this effect, and have agreed upon the following provisions:”
Article 1
“The objects of the present Convention are:
(a) to secure the prompt return of children wrongfully removed to or retained in any Contracting
State; and
(b) to ensure that rights of custody and of access under the law of one Contracting State are effectively respected in the other Contracting States.”
36
Article 21
“An application to make arrangements for organizing or securing the effective exercise of rights of
access may be presented to the Central Authorities of the Contracting States in the same way as an
application for the return of a child.
The Central Authorities are bound by the obligations of co-operation which are set forth in
Article 7 to promote the peaceful enjoyment of access rights and the fulfilment of any conditions to
which the exercise of those rights may be subject. The Central Authorities shall take steps to remove,
as far as possible, all obstacles to the exercise of such rights.
The Central Authorities, either directly or through intermediaries, may initiate or assist in the
institution of proceedings with a view to organizing or protecting these rights and securing respect
for the conditions to which the exercise of these rights may be subject.”
37
Article 12
“Where a child has been wrongfully removed or retained in terms of Article 3 and, at the date of the
commencement of the proceedings before the judicial or administrative authority of the Contracting State where the child is, a period of less than one year has elapsed from the date of the wrongful
removal or retention, the authority concerned shall order the return of the child forthwith.
The judicial or administrative authority, even where the proceedings have been commenced after
the expiration of the period of one year referred to in the preceding paragraph, shall also order the
return of the child, unless it is demonstrated that the child is now settled in its new environment.
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The Court shares the Chamber’s opinion that the decision by the Federal Court
to return the child pursued the legitimate aim of protecting the rights and freedoms
of Noam and his father, as the parties have moreover not denied before the Grand
Chamber.
Here, the decisive issue is whether a fair balance between the competing interests at stake – those of the child, of the two parents, and of public order – has been
struck, within the margin of appreciation afforded to States in such matters (see
Maumousseau and Washington v. France38 (no. 39388/05, ECHR 2007‑XIII, § 62),
bearing in mind, however, that the child’s best interests must be the primary consideration (see, to that effect, Gnahoré v. France, no. 40031/98, § 59, ECHR 2000‑IX),
as is indeed apparent from the Preamble to the Hague Convention, which provides
that “the interests of children are of paramount importance in matters relating to
their custody”. The child’s best interests may, depending on their nature and seriousness, override those of the parents (see Sahin v. Germany [GC], no. 30943/96, § 66,
ECHR 2003‑VIII). The parents’ interests, especially in having regular contact with
their child, nevertheless remain a factor when balancing the various interests at stake
(ibid., and see also Haase v. Germany, no. 11057/02, § 89, ECHR 2004‑III (extracts), or
Kutzner v. Germany, no. 46544/99, § 58, ECHR 2002‑I, with the numerous authorities cited).
It is not the Court’s task to take the place of the competent authorities in examining whether there would be a grave risk that the child would be exposed to psychological harm, within the meaning of Article 13 of the Hague Convention, if he returned to Israel. However, the Court is competent to ascertain whether the domestic
courts, in applying and interpreting the provisions of that convention, secured the
guarantees set forth in Article 8 of the Convention, particularly taking into account
the child’s best interests.
The Court notes that the domestic courts hearing the case were not unanimous as
to the appropriate outcome. On 29 August 2006 the Lausanne District Justice of the
Peace dismissed the father’s application for the child’s return, finding that Article
13, sub-paragraph (b), of the Hague Convention was to be applied in the case. On
22 May 2007 that decision was confirmed in substance by the Guardianship Division
of the Cantonal Court of the Canton of Vaud. However, on 16 August 2007, the Federal Court allowed the father’s application and ordered Noam’s return. In that court’s
opinion, the judgment of the Cantonal Court had failed to provide any evidence of
a grave risk of harm, or of any intolerable situation for the child, in the eventuality
– an acceptable one for the Federal Court – of the mother’s return with him to Israel.

Where the judicial or administrative authority in the requested State has reason to believe that the
child has been taken to another State, it may stay the proceedings or dismiss the application for the
return of the child.”
38 See p. 191 of this book.
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Lastly, in a provisional-measures order of 29 June 2009 the President of the Lausanne
District Court decided that Noam should live at his mother’s address in Lausanne,
suspended the father’s right of access in respect of his son and granted exclusive parental authority to the mother. He observed in particular that neither the father nor
his lawyer had ever appeared at hearings before that court and thus found that the
father had lost interest in the case.
Moreover, a number of experts’ reports concluded that there would be a risk for
the child in the event of his return to Israel. In the first such report, delivered on
16 April 2007 by Dr B., it was stated that the child’s return to Israel with his mother
would expose him to a risk of psychological harm whose intensity could not be assessed without ascertaining the conditions of that return, in particular the conditions
awaiting the mother and their possible repercussions for the child. As to the child’s
return without his mother, that would also expose him to a risk of major psychological harm. The second report, drafted on 23 February 2009 by Dr M.-A., concludes
that Noam’s abrupt return to Israel without his mother would constitute a significant
trauma and a serious psychological disturbance for the child.
It would thus seem that in the view of the domestic courts and experts, Noam’s
return could only be envisaged with his mother, in any event. Even the Federal Court,
the only domestic court to have ordered the child’s return, based its decision on the
consideration that as there were no grounds objectively justifying the mother’s refusal to return to Israel, she could reasonably be expected to return to that country
with her child. It must therefore be determined whether this conclusion is compatible
with Article 8, that is to say whether the forced return of the child accompanied by
his mother, even though she seems to have ruled out this possibility, would represent
a proportionate interference with the right of each of the applicants to respect for
their family life.
Even though doubts in this respect may appear justified, the Court is prepared to
accept that in the present case the measure in question remains within the margin
of appreciation afforded to national authorities in such matters. However, in order
to assess whether Article 8 has been complied with, it is also necessary to take into
account the developments that have occurred since the Federal Court’s judgment
ordering the child’s return (see, mutatis mutandis, Sylvester v. Austria, nos. 36812/97
and 40104/98, 24 April 2003). The Court must therefore place itself at the time of
the enforcement of the impugned measure (see, mutatis mutandis, Maslov v. Austria
[GC], no. 1638/03, § 91, ECHR 2008). If it is enforced a certain time after the child’s
abduction, that may undermine, in particular, the pertinence of the Hague Convention in such a situation, it being essentially an instrument of a procedural nature and
not a human rights treaty protecting individuals on an objective basis. Moreover,
whilst under Article 12, second paragraph, of the Hague Convention, a judicial or
administrative authority before which the case is brought after the one-year period
provided for in the first paragraph must order the child’s return, this is not so if it is
demonstrated that the child is now settled in his or her new environment (see, to that
effect, Koons v. Italy, no. 68183/01, §§ 51 et seq., 30 September 2008).
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The Court takes the view that guidance on this point may be found, mutatis mu
tandis, in its case-law on the expulsion of aliens (see Maslov, cited above, § 71, and
Emre v. Switzerland, no. 42034/04, § 68, 22 May 2008), according to which, in order
to assess the proportionality of an expulsion measure concerning a child who has settled in the host country, it is necessary to take into account the child’s best interests
and well-being, and in particular the seriousness of the difficulties which he or she
is likely to encounter in the country of destination and the solidity of social, cultural
and family ties both with the host country and with the country of destination. The
seriousness of any difficulties which may be encountered in the destination country
by the family members who would be accompanying the deportee must also be taken
into account (see Üner v. the Netherlands39 [GC], no. 46410/99, § 57, ECHR 2006‑XII).
As regards Noam, the Court notes that he has Swiss nationality and that he arrived
in the country in June 2005 at the age of two. He has been living there continuously
ever since. In the applicants’ submission, he has settled well and in 2006 started attending a municipal secular day nursery and a State-approved private Jewish day
nursery. He now goes to school in Switzerland and speaks French. Even though he is
at an age where he still has a certain capacity for adaptation, the fact of being uprooted again from his habitual environment would probably have serious consequences
for him, especially if he returns on his own, as indicated in the medical reports. His
return to Israel cannot therefore be regarded as beneficial.
Accordingly, the significant disturbance that the second applicant’s forced return
is likely to cause in his mind must be weighed against any benefit that he may gain
from it. In this connection it is noteworthy, as the District Court observed, that restrictions had been imposed by the Israeli courts, even before the abduction, on the
father’s right of access, authorising him to see his child only twice a week under the
supervision of the social services at a contact centre in Tel Aviv. Moreover, the applicants submitted, without being contradicted by the Government, that Noam’s father
had remarried on 1 November 2005 and had divorced only a few months later, while
his new wife was pregnant. He had then married for a third time. New proceedings had been brought against him in 2008, this time by his second wife, for failure
to pay maintenance in respect of his daughter. The Court doubts that such circumstances, assuming they are established, would be conducive to the child’s well-being
and development.
As to the problems that the mother’s return would entail for her, she could be
exposed to a risk of criminal sanctions, the extent of which, however, remains to be
determined. Before the Court the applicants referred to the letter from the Israeli
Central Authority of 30 April 2007, which showed that the possibility of the first
applicant not being prosecuted by the Israeli authorities would depend on a number

39 See p. 214 of this book.
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of conditions relating to her conduct.40 In those circumstances, such criminal proceedings, which could possibly entail a prison sentence, cannot be ruled out entirely
(contrast Paradis and Others v Germany (dec.), no. 4783/03, 15 May 2003). It is clear
that such a scenario would not be in the best interests of the child, the first applicant
probably being the only person to whom he relates.
The mother’s refusal to return to Israel does not therefore appear totally unjustified. Having Swiss nationality, she is entitled to remain in Switzerland. Even supposing that she agreed to return to Israel, there would be an issue as to who would
take care of the child in the event of criminal proceedings against her and of her
subsequent imprisonment. The father’s capacity to do so may be called into question,
in view of his past conduct and limited financial resources. He has never lived alone
with the child and has not seen him since the child’s departure.
In conclusion, and in the light of all the foregoing considerations, particularly the
subsequent developments in the applicants’ situation, as indicated in particular in
the provisional-measures order of 29 June 2009, the Court is not convinced that it
would be in the child’s best interests for him to return to Israel. As to the mother, she
would sustain a disproportionate interference with her right to respect for her family
life if she were forced to return with her son to Israel. Consequently, there would be
a violation of Article 8 of the Convention in respect of both applicants if the decision
ordering the second applicant’s return to Israel were to be enforced.
For these reasons, the Court held [16 votes to 1] that in the event of the enforcement of the Federal Court’s judgement of 16 August 2007, there would be a violation
of Article 8 of the Convention in respect of both applicants.

40 In a letter of 30 April 2007 to the lawyer acting for Noam’s father, the Israeli Central Authority made
the following observations on the question whether the first applicant would be prosecuted or imprisoned if she returned to Israel:
“You have requested that we inform you as to the legal consequences that would face the mother,
Isabelle Neulinger, should she return to Israel with the child, as a result of the act of abduction of
the child.
In terms of criminal consequences for the act of abduction, abduction is an offence under Israel’s
Penal Law 1977 and carries a possible penalty of imprisonment. However, according to the guidelines of the State Attorney of Israel, upon receipt of a criminal complaint of parental abduction, the
police are to forward the matter to the Central Authority under the Hague Convention for guidelines as to how to proceed in the matter. The State Attorney’s guidelines provide that criminal proceedings should be commenced only in very exceptional circumstances. In Ms. Neulinger’s case,
should she comply with an order to return the child to Israel, not disappear with the child upon her
arrival to Israel, cooperate with the Israeli authorities and comply with the existing court order for
supervised visitation by Mr. Shuruk (pending any further decision), the Central Authority for Israel would positively consider instructing the Israel Police to close the criminal file for lack of public
interest, provided that Ms Neulinger not commit further acts of abjection with respect to the child.
In terms of civil consequences, we can inform you that the sole consideration in both the Israeli
civil courts and Rabbinical courts, when deciding matters such as custody and access, is the best
interests of the child.”
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II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
The Chamber found that the complaint under Article 6 § 1 of the Convention had to
be regarded as constituting one of the essential points of the complaint under Article
8 and that it was not necessary to examine this allegation separately (see the Chamber judgment, § 104). The Grand Chamber considers it appropriate to confirm that
finding and observes, moreover, that it has not been disputed before it by the parties.
Therefore, it holds unanimously that there is no need to examine separately the applicants’ complaint under Article 6.
[The Court awarded the applicants jointly a total of EUR 15,000 for costs and expenses, plus any amount that may be payable by them in tax on that award.]
DISSENTING OPINION OF JUDGE ZUPANČIČ
1. I have voted against finding a conditional violation of Article 8, in other words,
finding that there would be a violation in the event of the enforcement of the Federal
Court’s judgment of 16 August 2007. In my opinion, for two reasons, there has already been a violation of Article 8 of the Convention.
2. It is clear that the violation would have fully materialised, that is to say, the
Swiss court’s decision would have been executed, were it not for this Court’s own
imposition of an interim measure (under Rule 39 of the Rules of Court).
3. In this and a few other senses the violation has clearly been consummated in
Switzerland.
4. This Court has never addressed, as potential violations, mere executions of final
judgments (the reverse is true, however, for non-executions).
5. If a violation is found by this Court, it refers to the final decision in the domestic
jurisdiction – rather than its mere execution.
6. In more practical terms, the hypothetical violation found by the majority now
probably prevents the applicants from re-opening the proceedings in the domestic
courts. Moreover, under Swiss law, which has been in the laudable forefront of this
development, a finding of a clear violation by this Court, rather than merely a hypothetical one concerning the execution of a final judgment, would necessitate not only
re-opening in a domestic court.
7. For it is now clear that such re-opening would also require the Swiss domestic
court to follow this Court’s judgment, not only in its operative part but also in its
reasoning.
8. If that were not the case – and this has also become clear – the applicants could
then come back to the European Court of Human Rights and request that the domestic judgment, such as it might be, be brought into line with the Court’s judgment.
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9. The second of those two reasons is not merely pragmatic. It raises the important question of the extent to which the judgments of the European Court of Human
Rights are in fact binding on national courts.
10. But it is of course the first reason which is decisive, because it implies that the
violation vel non for this Court may hinge upon the simple fact of the execution vel
non of a final domestic judgment – and execution in the present case has, moreover,
been suspended only because of our own imposition of an interim measure (under
Rule 39).
11. My substantive objection to the majority judgment, however, derives from its
completely warped reliance on the case of Maumousseau and Washington v. France
(no. 39388/05, ECHR 2007-XIII).
12. Like cases should be decided alike. It is clear that the fact patterns in both
cases are analogous, except that the risk for the mother in Maumousseau and Wash
ington, had she returned to the USA, would have been much greater, including possible arrest at the border, not to mention the 25,000 US dollar deposit and the fact that
she could only have seen her child in the presence of a guard in the courthouse for
about half an hour – these being just some of the draconian conditions imposed by
the family court judge in the first-instance family court of New York State.
13. If anything, the situation in the Maumousseau and Washington case was considerably worse, when compared to the situation in the present case.
14. It is therefore clear that the Neulinger and Shuruk v. Switzerland case straightforwardly reverses the Section III case of Maumousseau and Washington v. France.
15. This is very easy to prove. The respondent in the present case, the Swiss Government, relied squarely on the Section III judgment in Maumousseau and Washington.
16. In Maumousseau and Washington, the Section’s majority – but see my dissenting opinion! – stated that the aim of the Hague Convention was to prevent the
“abducting parent” from succeeding in legitimating, by the passage of time operating
in his or her favour, a de facto situation which he or she had brought about unilaterally (nemo auditur propriam turpitudinem allegans). The Section chose to disregard
the best interest of the child contingent upon the passage of time and other factors
concerning the father.
17. It follows that in terms of stare decisis, the reliance of the Swiss Government
upon Maumousseau and Washington was inescapably logical.
18. The Swiss Government was free a fortiori to take it for granted that the fact
pattern in Neulinger and Shuruk, when compared with the situation in Maumous
seau and Washington, was considerably less disadvantageous to the mother and to
the child. There the child had in the end been brutally snatched from the hands of the
mother and delivered to the father in New York, with whom that girl, among other
things, had never lived alone before.
19. Suffice it to say, because I explained my position in that case, that the Swiss
authorities in their stare decisis reliance on Maumousseau and Washington had every
reason to believe that in Neulinger and Shuruk the Court would a fortiori take the
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position that there would have been no violation had the child in fact been sent back
to Israel.
20. Inexplicably, the Grand Chamber panel rejected the request for referral of
Maumousseau and Washington.
21. Nevertheless, the issue, wrongly decided in Maumousseau and Washington,
has now ricocheted and the Court has reached, despite the hypothetical nature of the
violation found here, a reasonably correct decision.
22. It follows inexorably that Neulinger and Shuruk is a complete reversal of Mau
mousseau and Washington and its “logic”.
23. It is certainly bizarre to quote Maumousseau and Washington as if it were a
case not only compatible with but actually supportive of the outcome in Neulinger
and Shuruk.
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“Respect for family life” – deportation after lengthy period of
residence
Üner v. the Netherlands
Judgment of 18 October 2006 [Grand Chamber]
THE FACTS
The applicant, a Turkish national, came to the Netherlands at the age of 12 with his
mother and two brothers to join his father in 1981. In 1988, he obtained a permanent
residence permit. In 1991, he started living with a Netherlands national and they had
a son. The applicant moved out in 1992, but remained in close contact with both his
partner and son. In 1994, the applicant was convicted of manslaughter and assault
and sentenced to seven years’ imprisonment. He had already been convicted for violent offences and for a breach of the peace earlier. A further son was born to him in
1996. His partner and sons visited him in prison at least once a week. Both his sons
have Netherlands nationality and have been recognised by him. Neither his partner
nor his children speak Turkish.
In 1997, the Deputy Minister of Justice withdrew the applicant’s permanent residence permit and imposed a ten-year exclusion order on him in view of his conviction in 1994. The Deputy Minister considered that the general interest in ensuring
public safety and the prevention of disorder and crime outweighed the applicant’s
interest in being able to continue his family life with his partner, children, parents
and brothers in the Netherlands. The applicant appealed to the Regional Court of
The Hague. Following a hearing on 28 January 1998, the Regional Court rejected the
applicant’s appeal on 4 February 1998.
He was deported to Turkey on 11 February 1998. However, it appears that he returned to the Netherlands soon afterwards, as he was apprehended there on 29 May
1998. He was again deported to Turkey on 4 June 1998.
On 17 September 1998 the applicant requested that the exclusion order be revoked. The Deputy Minister of Justice refused the request on 26 October 1998 and
on 13 April 2000 dismissed an objection which the applicant had filed against that
refusal. The applicant subsequently lodged an appeal, which was declared inadmissible by the Regional Court of The Hague, sitting in Zwolle, on 2 August 2000. No
appeal lay against that decision.
On 29 March 2006 the applicant was discovered working at an illegal cannabis
plantation in the Netherlands. On 16 May 2006 the applicant was deported to Turkey.
THE LAW
Article 8 of the Convention, in so far as relevant, provides:
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“1. Everyone has the right to respect for his private and family life ....
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

1. General principles
The Court reaffirms at the outset that a State is entitled, as a matter of international
law and subject to its treaty obligations, to control the entry of aliens into its territory
and their residence there (see, among many other authorities, Abdulaziz, Cabales and
Balkandali v. the United Kingdom, judgment of 28 May 1985, § 67, Series A no. 94,
Boujlif v. France, judgment of 21 October 1997, § 42, Reports of Judgments and Deci
sions 1997‑VI). The Convention does not guarantee the right of an alien to enter or
to reside in a particular country and, in pursuance of their task of maintaining public order, Contracting States have the power to expel an alien convicted of criminal
offences. However, their decisions in this field must, in so far as they may interfere
with a right protected under paragraph 1 of Article 8, be in accordance with the law
and necessary in a democratic society, that is to say justified by a pressing social need
and, in particular, proportionate to the legitimate aim pursued (see Dalia v. France,
judgment of 19 February 1998, § 52, Reports 1998-I; Mehemi v. France, judgment of
26 September 1997, § 34, Reports 1997-VI; Boultif v. Switzerland, cited above, § 46;
and Slivenko v. Latvia [GC], no. 48321/99, § 113, ECHR 2003-X).
The Court considers that these principles apply regardless of whether an alien
entered the host country as an adult or at a very young age, or was perhaps even
born there. In this context the Court refers to Recommendation 1504 (2001) on the
non‑expulsion of long-term immigrants, in which the Parliamentary Assembly of the
Council of Europe recommended that the Committee of Ministers invite member
States, inter alia, to guarantee that long-term migrants who were born or raised in
the host country cannot be expelled under any circumstances. While a number of
Contracting States have enacted legislation or adopted policy rules to the effect that
long-term immigrants who were born in those States or who arrived there during
early childhood cannot be expelled on the basis of their criminal record, such an
absolute right not to be expelled cannot, however, be derived from Article 8 of the
Convention, couched, as paragraph 2 of that provision is, in terms which clearly allow for exceptions to be made to the general rights guaranteed in the first paragraph.
The aforementioned Parliamentary Assembly Recommendation also advocates
that long-term immigrants, with the exception of the category referred to above, who
have committed a criminal offence should be subjected to the same ordinary-law
procedures and penalties as are applied to nationals and that the “sanction” of expulsion should be applied only to particularly serious offences affecting state security
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of which they have been found guilty. The Court considers nevertheless that, even
if a non-national holds a very strong residence status and has attained a high degree
of integration, his or her position cannot be equated with that of a national when it
comes to the above-mentioned power of the Contracting States to expel aliens (see
Moustaquim v. Belgium, judgment of 18 May 1991, § 49, Series A no. 193) for one
or more of the reasons set out in paragraph 2 of Article 8 of the Convention. It is,
moreover, of the view that a decision to revoke a residence permit and/or to impose
an exclusion order on a settled migrant following a criminal conviction in respect of
which that migrant has been sentenced to a criminal-law penalty does not constitute
a double punishment, either for the purposes of Article 4 of Protocol No. 7 or more
generally. Contracting States are entitled to take measures in relation to persons who
have been convicted of criminal offences in order to protect society – provided, of
course that, to the extent that those measures interfere with the rights guaranteed
by Article 8 paragraph 1 of the Convention, they are necessary in a democratic society and proportionate to the aim pursued. Such administrative measures are to be
seen as preventive rather than punitive in nature (see Maaouia v. France, [GC], no.
39652/98, ECHR 2000-X, § 39).
Even if Article 8 of the Convention does not therefore contain an absolute right
for any category of alien not to be expelled, the Court’s case‑law amply demonstrates
that there are circumstances where the expulsion of an alien will give rise to a violation of that provision (see, for example, the judgments in Moustaquim v. Belgium,
Beldjoudi v. France and Boultif v. Switzerland, cited above; see also Amrollahi v. Den
mark, no. 56811/00, 11 July 2002; Yılmaz v. Germany, no. 52853/99, 17 April 2003; and
Keles v. Germany, 32231/02, 27 October 2005).
In the case of Boultif the Court elaborated the relevant criteria which it would use
in order to assess whether an expulsion measure was necessary in a democratic society and proportionate to the legitimate aim pursued. These criteria are the following:
- the nature and seriousness of the offence committed by the applicant;
- the length of the applicant’s stay in the country from which he or she is to be
expelled;
- the time elapsed since the offence was committed and the applicant’s conduct
during that period;
- the nationalities of the various persons concerned;
- the applicant’s family situation, such as the length of the marriage, and other factors expressing the effectiveness of a couple’s family life;
- whether the spouse knew about the offence at the time when he or she entered
into a family relationship;
- whether there are children of the marriage, and if so, their age; and
- the seriousness of the difficulties which the spouse is likely to encounter in the
country to which the applicant is to be expelled.
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The Court would wish to make explicit two criteria which may already be implicit in
those identified in the Boultif judgment:
- the best interests and well-being of the children, in particular the seriousness of
the difficulties which any children of the applicant are likely to encounter in the
country to which the applicant is to be expelled; and
- the solidity of social, cultural and family ties with the host country and with the
country of destination.
As to the first point, the Court notes that this is already reflected in its existing case
law (see, for example, Şen v. the Netherlands, no. 31465/96, 21 December 2001, § 40,
Tuquabo-Tekle and Others v. the Netherlands, no. 60665/00, 1 December 2005, § 47)
and is in line with the Committee of Ministers’ Recommendation Rec(2002)4 on the
legal status of persons admitted for family reunification.
As to the second point, it is to be noted that, although the applicant in the case
of Boultif was already an adult when he entered Switzerland, the Court has held the
“Boultif criteria” to apply all the more so (à plus forte raison) to cases concerning applicants who were born in the host country or who moved there at an early age (see
Mokrani v. France, no. 52206/99, 15 July 2003, § 31). Indeed, the rationale behind
making the duration of a person’s stay in the host country one of the elements to be
taken into account lies in the assumption that the longer a person has been residing
in a particular country the stronger his or her ties with that country and the weaker
the ties with the country of his or her nationality will be.
2. Application of the above principles in the instant case
The Court has no difficulty in accepting that the impugned measures constituted
interference with the applicant’s right to respect for his family life, that that interference was in accordance with the law and that it pursued the legitimate aims of
the interest of public safety and the prevention of disorder or crime. It follows from
above that these measures also amounted to interference with the applicant’s right
to respect for his private life. Even so, having regard to the particular issues at stake
in the present case and the positions taken by the parties, the Court will pay specific
attention to the applicant’s right to respect for his family life.
The Court considers at the outset that the applicant lived for a considerable length
of time in the Netherlands, the country that he moved to at the age of twelve together
with his mother and brothers in order to join his father, and where he held a permanent residence status. Moreover, he subsequently went on to found a family there.
In these circumstances, the Court does not doubt that the applicant had strong ties
with the Netherlands. That said, it cannot overlook the fact that the applicant lived
with his partner and first-born son for a relatively short period only, that he saw fit to
put an end to the co-habitation, and that he never lived together with his second son.
Moreover, while it is true that the applicant came to the Netherlands at a relatively
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young age, the Court is not prepared to accept that he had spent so little time in Turkey that, at the time he was returned to that country, he no longer had any social or
cultural (including linguistic) ties with Turkish society.
As to the criminal conviction which led to the impugned measures, the Court is
of the view that the offences of manslaughter and assault committed by the applicant
were of a very serious nature. While the applicant claimed that he had acted in selfdefence – a claim that was in any event rejected by the trial courts – the fact remained
that he had two loaded guns on his person. Taking his previous convictions into account, the Court finds that the applicant may be said to have displayed criminal propensities. Having regard to Dutch law and practice relating to early release, the Court
is, furthermore, not inclined to attach particular weight to the fact that the applicant
was released after having served two-thirds of his sentence.
The Court concurs with the Chamber in its finding that at the time the exclusion
order became final, the applicant’s children were still very young – six and one and a
half years old respectively – and thus of an adaptable age. Given that they have Dutch
nationality, they would – if they followed their father to Turkey – be able to return to
the Netherlands regularly to visit other family members residing there.
Even though it would not wish to underestimate the practical difficulties entailed
for his Dutch partner in following the applicant to Turkey, the Court considers that
in the particular circumstances of the case, the family’s interests were outweighed by
the other considerations set out above.
The Court appreciates that the exclusion order imposed on the applicant has even
more far-reaching consequences than the withdrawal of his permanent residence
permit, as it renders even short visits to the Netherlands impossible for as long as
the order is in place. However, having regard to the nature and the seriousness of the
offences committed by the applicant, and bearing in mind that the exclusion order
is limited to ten years, the Court cannot find that the respondent State assigned too
much weight to its own interests when it decided to impose that measure. In this
context, the Court notes that the applicant, provided he complied with a number of
requirements, would be able to return to the Netherlands once the exclusion order
had been lifted.
Finally, the Court notes that the applicant also complained of the fact that after his
conviction a period of three years elapsed before the authorities decided to withdraw
his residence permit and impose an exclusion order. The Government have explained
this delay with reference to domestic law and practice in this area. The Court considers that it does not have to take a stance on this issue, but notes that the applicant was
still serving his sentence when the impugned measures were taken (cf. Sezen v. the
Netherlands, no. 50252/99, 31 January 2006, §§ 44 and 48). Moreover, in adopting the
latter measures, the authorities addressed all relevant considerations militating for or
against the denial of residence and use of an exclusion order.
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In the light of the above, the Court finds that a fair balance was struck in this case
in that the applicant’s expulsion and exclusion from the Netherlands were proportionate to the aims pursued and therefore necessary in a democratic society.
Accordingly, there has been no violation of Article 8 of the Convention [14 votes
to 3].
JOINT DISSENTING OPINION OF JUDGES COSTA, ZUPANČIČ AND TÜRMEN
(Translation)
1. The question whether the expulsion of a foreign national from the territory of a
State is in breach of Article 8 of the Convention has been the subject of numerous
judgments by the European Court of Human Rights since the Berrehab judgment
nearly twenty years ago.41
2. All those judgments, both before and after the entry into force of Protocol
No. 11, were delivered by the Chambers of the Court. The latter, moreover, were often
divided, with dissenting opinions on both sides of the argument, quite impassioned
in some cases. The Grand Chamber, however, has not had an opportunity since Ber
rehab to consider the issue. In Maaouia,42 for instance, it was called upon to rule not
on Article 8, but on Article 6 § 1 alone, which, incidentally, it held by fifteen votes to
two to be inapplicable.43
3. In the present case the Grand Chamber, breaking new ground, had to determine
whether the order excluding a Turkish national from Netherlands territory following a criminal conviction was in breach of Article 8. We might note in passing that
this application was perhaps not the most typical candidate for referral following the
Chamber judgment. However, in its wisdom, the panel of five judges provided for by
Article 43 of the Convention accepted the applicant’s request for referral. This implies
that the question was a serious one within the meaning of Article 43 and that the
present judgment will, or should, establish a precedent.
4. We respectfully disagree with the findings of the majority of our colleagues,
who held that there had been no violation of Article 8.
5. First of all, in general terms, we believe that foreign nationals – in any case
those who, like Mr Üner, have been residing legally in a country – should be granted
the same fair treatment and a legal status as close as possible to that accorded to nationals. This objective has been set forth and reiterated in numerous instruments at
European level within both the European Union and the Council of Europe, and to
some extent at global level.

41 Berrehab v. the Netherlands, judgment of 21 June 1988, Series A no. 138.
42 Maaouia v. France [GC], no. 39652/98, ECHR 2000-X.
43 Five judges expressed concurring opinions and two expressed dissenting opinions.
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6. Hence, the conclusions of the Presidency of the Tampere European Council on
15 and 16 October 1999 stressed the need for approximation of national legislation
on the conditions for admission and residence of third‑country nationals; the Presidency added that a third-country national who had resided legally in a European
Union Member State for a period of time to be determined, and who held a long‑term
residence permit, should be granted in that Member State a set of uniform rights
which were as near as possible to those enjoyed by EU citizens. This was reaffirmed
by the Seville European Council of 21 and 22 June 2002, when the Heads of State and
Government of the Union expressed their willingness to develop a common policy
on the separate but closely related issues of asylum and immigration. They added that
the integration of immigrants entailed on their part both rights and obligations in
relation to the fundamental rights recognised within the Union.
7. The Council of Europe has also had its say. What is more, … the judgment
cite[s] Committee of Ministers Recommendation Rec(2000)15, Parliamentary Assembly Recommendation 1504 (2001) and Committee of Ministers Recommendation Rec(2002)4. One has only to read the judgment to realise that these instruments
– which admittedly are not binding – emphasise, among other things, the need to
protect long-term immigrants against expulsion, to restrict the penalty of expulsion
to particularly serious offences affecting State security and to give particular consideration to the interests and well-being of children.
8. At the global level, need we recall the 1989 United Nations Convention on the
Rights of the Child (to which the Netherlands is a party), which articulates the principle of the “best interests of the child” (a principle which can, as in the present case,
have a bearing on family life)?
9. Of course, we are not arguing that all these international instruments – which,
moreover, do not all have the same legal force – mean that foreign nationals can never
be expelled, as is the case with nationals under Article 3 of Protocol No. 4. That would
be ridiculous. But we do believe that Article 8 of the Convention must be construed in
the light of these texts. In our view, the judgment does not quite do that, as it does not,
we believe, draw the correct inferences from the international instruments which it
cites.
10. Let us now turn from the general to the specific facts of this case. The applicant
is not a second-generation immigrant; however, he was only twelve years old when
he arrived in the Netherlands in 1981 to join his father, who had already been living
there for ten years. The applicant arrived with his mother and his two brothers; it
was therefore a case of family reunion. After being issued with a series of one-year
renewable residence permits he obtained a permanent residence permit at the age of
19. Finally, as far back as 1991 – when he was 22 – he started a family in the host country, with a Netherlands national with whom he has had two children, born in 1992
and 1996. His partner and their children all have Netherlands nationality; they have
never lived in Turkey, have no links to that country and do not speak the language.
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Moreover, although their family ties have been strained at times, they have never
been severed, not even while the applicant was in prison.
11. From a criminal-law viewpoint, there is no doubt that the applicant committed
serious offences, most notably when, at the age of 24, he committed manslaughter and
assault during a fight in a cafe, and was sentenced to seven years’ imprisonment as a
result. He was released in early 1998, having served four and a half years in prison.
12. It was following this criminal conviction that the authorities imposed further
penalties on Mr Üner. In 1997 – four years after the crime had been committed (it is
not clear why the interval was so long) – his permanent residence permit was withdrawn and an order was issued prohibiting him from re-entering the Netherlands
for ten years. On that basis, he was deported to Turkey shortly after his release from
prison; he was deported a second time a few months later, having returned illegally
to the Netherlands.
13. In order to assess whether the applicant’s right to respect for his private and
family life had been violated, the Court applied the “Boultif criteria”44 and, in fact,
extended them. Our own interpretation of the case in the light of these criteria (or
“guiding principles”), however, leads us to the opposite conclusion to that reached by
the majority.
14. The nature and seriousness of the offence committed by the applicant were, as
we have said, factors contributing to his expulsion (despite the fact that the offence
was committed during a fight and did not affect State security, to use the language
of the Parliamentary Assembly recommendation cited in the judgment). On the other hand, the length of the applicant’s residence in the Netherlands (seventeen years
prior to his expulsion) militated in his favour. Furthermore, almost five years had
passed since the applicant had committed the offence, and his conduct in prison does
not appear to have caused any problems. His partner and children, as mentioned, are
Netherlands nationals. The couple’s relationship had begun seven years before he was
expelled and the ties were strong (a stable relationship and two children). It seems
clear, too, that the applicant’s partner would have faced considerable difficulties had
she been forced to move with him to a country which was completely alien to her.
15. In short, apart from the seriousness of the offence, all the “Boultif criteria”
seem to us to point to a violation of Article 8. Paradoxically, even those added by the
judgment in this case tend in the same direction, whether the criterion is the “interests and well-being of the children” (whose paternal grandparents, even, had lived in
the Netherlands for a long time), or the “solidity of social, cultural and family ties”.
The latter were clearly stronger with the host country (the Netherlands) than with the
country of destination (Turkey), which the applicant had left almost twenty years before and with which his partner and children had no links. (In this respect, the judgment seems to us to be more than a little contrived, and in any case unconvincing.)

44 See Boultif v. Switzerland, no. 54273/00, ECHR 2001-IX, and in particular § 48.
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16. Hence, the only way in which the finding of a non-violation can possibly be
justified, when the “Boultif criteria” – especially in their extended form – are applied,
is by lending added weight to the nature and seriousness of the crime. Quite apart
from a problem of method (how do we assign relative weight to the various factors on
the basis of some ten guiding principles – are we not seeing here the implicit emergence of a method which gives priority to one criterion, relating to the offence, and
treats the others as secondary or marginal?), we believe a question of principle to be
at stake, on which we should like to conclude.
17. The principle is that of “double punishment”, or rather the discriminatory punishment imposed on a foreign national in addition to what would have been imposed
on a national for the same offence. We do not agree with the assertion that the applicant’s expulsion was to be seen as preventive rather than punitive in nature. Whether
the decision is taken by means of an administrative measure, as in this case, or by a
criminal court,45 it is our view that a measure of this kind, which can shatter a life or
lives – even where, as in this case, it is valid, at least in theory, for only ten years (quite
a long time, incidentally) – constitutes as severe a penalty as a term of imprisonment,
if not more severe. This is true even where the prison sentence is longer but is not accompanied by an exclusion order or expulsion. That is why some States do not have
penalties of this kind specific to foreign nationals, while others have largely abolished
them in recent times (the case of France springs to mind: see the Laws of 26 November 2003 and 24 July 2006).
18. For these reasons relating to the Court’s reasoning (the application of the
“Boultif criteria” to this case) and on a point of principle (our mistrust of any more
severe penalty imposed on a foreign national because he or she has the misfortune to
be such), we have been unable to vote with the majority of our colleagues. We truly
regret this. True, the Convention is a living instrument which must be interpreted in
the light of present-day conditions.46 But we would have liked to see this dynamic approach to case‑law tending towards increased protection for foreign nationals (even
criminals) rather than towards increased penalties which target them specifically.

45 As in the case of Maaouia v. France, cited above, and referred to in the judgment.
46 See Tyrer v. the United Kingdom, judgment of 25 April 1978, Series A no. 26, § 31, and subsequent
settled case-law.
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Access Rights and Prolongation of public care
Dolhamre v. Sweden
Judgment of 8 June 2010 [Third Section]
THE FACTS
The applicants are Swedish nationals and live in Götene. In 1986, the first (of Swedish origin) and the second applicant (of Lebanese origin) married. They have three
children, A. (born in 1988), B. (born in 1991) and C. (born in 1994), who have been
raised bilingually, speaking Swedish and Assyrian.
In February 1998, A. told personnel at her school that she, her mother and her
siblings were being beaten at home by her father and that he looked at her in a strange
way. The school contacted the social services but, after a meeting with the first and
second applicants, the matter was dismissed as fabrications by A. However, the first
and second applicants agreed to A. seeing the school psychologist. But, her contact
with the psychologist lasted only for a short time.
On 13 August 2001, A. ran away from her mother while in town. When found, she
and the second applicant had a violent quarrel. The police were called and the social
services intervened. A. told the authorities that her father beat her and treated her in
a degrading manner. After the social services had discussed the matter with the first
and second applicants, they agreed to a voluntary placement of A. in a family home.
On the following day, the first and second applicants were informed that an investigation had been opened into the family’s situation and that it concerned all three
children.
On 9 October 2001 the Social Council decided, under section 647 of the Act with
Special Provisions on the Care of Young Persons (Lagen med särskilda bestämmelser
om vård av unga, 1990:52 - hereinafter “the 1990 Act”), immediately to take all three
children into public care on a provisional basis. They were initially placed in a home
for care and residence but, on 12 October 2001, they were moved to an evaluation
home called Ekbacken.
On 30 October 2001, after having held an oral hearing, the County Administrative
Court (länsrätten) of Mariestad confirmed the decision of the Social Council. The
first and second applicants did not appeal against this judgment.
On 5 November 2001 the Social Council applied to the County Administrative
Court for a permanent care order in respect of the three children, in accordance with

47 Under section 6 of the 1990 Act, the Social Council may order the immediate taking into care of a
young person (“provisional care order”) if it is likely that he or she needs to be provided with care
under this Act and a court decision in the matter cannot be awaited owing to the risks to the young
person’s health or development or because the continuing investigation could be seriously impeded
or further measures prevented.

320

Owlets of Minerva.indd 320

26-10-2011 9:50:48

The Owlets Of Minerva
section 248 of the 1990 Act. The Social Council had carried out an investigation into
the family’s situation, based on conversations with A. and people in her circle such
as teachers and relatives and the first and second applicants had also been heard.
From the investigation, the council made the assessment that A.’s account of sexual
and other abuse was very credible, noting that she had given specific examples of
the abuse, and that she had been raised in an environment entirely controlled by her
father. In light of the investigation’s result, the council maintained that the children
had been ill-treated at home and that there was a clear risk of impairment to their
health and development if they were not protected.
The first and second applicants opposed the measure, insisting that there was no
need for the two younger children to be in care and that, since they had agreed to
voluntary care for A., there was no need for compulsory measures.
On 20 November 2001 the County Administrative Court held an oral hearing
during which it found that the investigation into the situation of the two younger
children was insufficient and further examination was needed. However, on 22 November 2001 the County Administrative Court granted a permanent care order for
A. The judgment was not appealed against.
In February 2002, a social and psychological examination of the children had been
carried out at the evaluation home and the Social Council had finalised its investigation. On 21 February 2002 the County Administrative Court granted permanent
care orders for B. and C. The first and the second applicants appealed against the
judgment to the Administrative Court of Appeal (kammarrätten).
On 14 June 2002 the Administrative Court of Appeal upheld the lower court’s
judgment in full. The parents appealed against the judgment to Supreme Administrative Court (Regeringsrätten) but later withdrew their appeal. Consequently, on
13 February 2003, the court struck the case out of its list of cases and the Administrative Court of Appeal’s judgment gained legal force.
Meanwhile, on 24 April 2002 the prosecutor decided to discontinue the preliminary investigation relating to A.’s accusations of sexual abuse by her father. This
decision was in part due to the fact that she had retracted substantial parts of her
accusations.

48 According to section 1 § 2 and section 2 of the 1990 Act, compulsory public care is to be provided if
there is a clear risk of impairment of the health and development of a person under 18 years of age
due to ill-treatment, exploitation, lack of care or any other condition in the home and if the necessary care cannot be provided with the consent of the young person’s guardian. The decision to place
a young person in public care is made by the County Administrative Court following an application
from the Social Council (section 4).
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The prolongation of public care and its termination
After re-examination on 17 April 2002 and by decision of 29 April 2002, the Social
Council maintained the permanent care order of the children as it considered that
they needed care and treatment outside their home. The applicants did not appeal
against this decision.
On 2 October 2002 the Social Council again re-examined the need for public care
of the three children to continue and found that it was necessary as they were in great
need of professional help and support from secure adults. The first and the second
applicants appealed against this decision to the County Administrative Court and
requested that the care orders be terminated in respect of all three children.
In a judgment of 21 November 2002, the County Administrative Court repealed
the Social Council’s decision and ordered that the public care of all three children
be terminated. The judgment was enforceable immediately even if it was appealed
against. The court found that, since the children no longer maintained their earlier
statements concerning violence and bad conditions at home, higher demands had to
be required of the investigations and evaluations of the children than earlier.
In the morning of 22 November 2002, the first and second applicants, together
with their legal representative, fetched B. and C. from their family home and then the
second applicant travelled with them to relatives in another country.
However, already on 21 November 2002, the Social Council had appealed against
the County Administrative Court’s judgment and requested that it be suspended
until the Administrative Court of Appeal had considered the case. The request was
granted by the court on the following day and A. was therefore not allowed to leave
the evaluation home.
The Administrative Court of Appeal, on 23 March 2003, decided to repeal the
lower court’s judgment and uphold the Social Council’s decision to continue the public care of the three children.
The parents appealed to the Supreme Administrative Court (Regeringsrätten)
which, on 30 June 2003, refused leave to appeal.
On 10 September 2003 the Social Council reviewed the public care of the children
in accordance with the 1990 Act and decided that it should continue. It noted that it
had little information on the younger children’s whereabouts following 22 November
2002 but the fact that they were kept in hiding by their parents could mean an additional risk to their health and development. The first and second applicants appealed
against the decision, stating that the Social Council’s decision lacked reasoning, and
maintaining that there had never existed any grounds on which to take the children
into public care.
On 29 October 2003, the County Administrative Court reversed the Social Council’s decision and ordered the immediate termination of the care orders. The Social
Council did not appeal against this judgment.
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Access restrictions
On 12 October 2001, the same day that B. and C. were moved to Ekbacken, the Social
Council decided to prohibit all contact, including by telephone, between the parents
and B. and C. They were allowed to write letters to each other and the parents were
to be given continuous information concerning the children from the personnel at
Ekbacken.
On 17 April 2002 the Social Council again prolonged the prohibition of all contact
between the parents and the two younger children but, at the same time, decided that
co-operation between the social services and the parents should be commenced concerning how contact between the parents and children could take place.
However, on 29 April 2002, the prohibition on the parents’ contact with B. and C.
was ended by the Social Council as a direct consequence of the cancellation of the
preliminary investigation on 24 April 2002.
At the beginning of May 2002 the social services had proposed that the parents
meet staff from Ekbacken. The parents refused this preparatory meeting. On 15 August 2002 the children’s cousin was to make a scheduled visit to the children but the
first and second applicants arrived, unannounced, with him. The meeting became
agitated and police were called.
On 16 August 2002 the Social Council decided to move B. and C. from Ekbacken
to Vårsol, a home for care and residence. At the same time, it decided that the location
of the children should be kept secret from the first and second applicants and that all
contact with the children, including by telephone, should again be prohibited.
On 2 October 2002 the Social Council decided to prolong the prohibition of all
contact between the parents and the two younger children. Following the County
Administrative Court’s judgment on 21 November 2002, B. and C. left Sweden together with their mother.
With regard to A., no formal decision was made concerning access restrictions
but it would appear that the contact was based on A.’s wishes and some sort of acceptance by, or agreement with, the first and second applicants, although they later
denied this.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
The applicants complained that the national proceedings had been unfair in many
ways, inter alia, because the authorities had not given them access to all relevant
material in the children’s case files. In this respect, they relied on Article 6 § 1 of the
Convention, the relevant part of which provides:
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“In the determination of his civil right and obligations ..., everyone is entitled to a
fair ... hearing ... by [a] tribunal ...”

In the present case, the Court considers that the complaint raised by the applicants
under Article 6 of the Convention is closely linked to their complaints under Article
8 and may accordingly be examined as part of the latter complaints.
II.	ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
The applicants complained under Article 8 of the Convention that their right to family life had been violated by the Swedish authorities and courts by taking the children
into public care, and keeping them there, as well as by refusing to allow the parents
to have any contact with their children for prolonged periods of time, contrary to the
best interest of the children, and to the detriment of the family unity. Article 8 reads
insofar as relevant:
“1. Everyone has the right to respect for his private and family life ... .
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

In the case before it, the Court observes that it is clear that the applicants did not
appeal against the County Administrative Court’s judgment of 30 October 2001 to
take the children into immediate public care or that court’s judgment relating to the
permanent care order of A., dated 22 November 2001, although they could have appealed against these judgments to the Administrative Court of Appeal and further to
the Supreme Administrative Court. Likewise, the applicants did not appeal against
the Social Council’s decisions of 17 April and 29 April 2002, relating to the prolongation of the care orders of the three children, despite appeals being possible to the administrative courts. By having failed to lodge appeals in these proceedings, which in
the Court’s view would have been accessible, adequate and effective, it finds that the
applicants have failed to exhaust domestic remedies available to them in accordance
with Article 35 § 1 of the Convention.
As concerns the decisions by the Social Council on access restrictions, the Court
notes that all of these decisions could have been appealed against to the administrative courts but that the applicants failed to do so. The Court finds that the applicants
had an effective remedy available to them to appeal against the above specified decisions on access restrictions but that they chose not to make use of it.
Lastly, the Court notes that the applicants withdrew their appeal to the Supreme
Administrative Court in the proceedings relating to the permanent care order of B.
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and C. for which reason the court struck the case out of its list of cases on 13 February 2003. By withdrawing their appeal, the Court considers that they cannot be said,
from a purely technical point of view, to have exhausted domestic remedies. Consequently, the Court finds that the applicants, by withdrawing their appeal before the
Supreme Administrative Court, did not exhaust domestic remedies as required by
Article 35 § 1 of the Convention in relation to that set of proceedings.
Therefore, the Court concludes that the complaints relating to all of the above
decisions/proceedings must be declared inadmissible for non-exhaustion of domestic
remedies within the meaning of Article 35 § 1of the Convention and rejected pursuant to Article 35 § 4.
However, the Court notes that the applicants’ complaints, in so far as they are
related to the Social Council’s decision of 2 October 2002, both with regard to the
continuation of the public care and the prolongation of the access restrictions in relation to B. and C., are not manifestly ill-founded within the meaning of Article 35 § 3
of the Convention, and that they are not inadmissible on any other grounds. They
must therefore be declared admissible.
A. The prolongation of the public care
In the present case, the Court observes from the outset that the social authorities
first intervened, in August 2001, after the second and third applicants had had a violent argument. At this point, A. had told the authorities that her father beat her and
treated her in a degrading manner. Consequently, it was in response to accusations by
A. that the Social Council opened an investigation into the family’s situation. In the
Court’s view, such a grave accusation by a child against a parent has to be taken seriously by the social authorities since one of their primary tasks is to protect a child in a
vulnerable situation (see, mutatis mutandis, Osman v. the United Kingdom, judgment
of 28 October 1998, Reports 1998-VIII, §§ 115‑116). The Court finds that the Social
Council had good grounds to investigate the family’s situation and to take all three
children into public care as a protective measure.
As specifically concerns the Social Council’s decision on 2 October 2002 to prolong the public care of all three children, the Court notes that the children had, at
that time, been in public care for about one year and several social, psychological and
psychiatric examinations had been carried out in regard to each of them after which
the Social Council was still of the opinion that the children had been exposed to
physical and mental abuse in their home.
Furthermore, the Court finds it remarkable that the first and second applicants
refused to meet with the social services and personnel from Ekbacken in May 2002
to plan a meeting with the younger children, despite not having seen them for more
than seven months. Instead they chose to appear unannounced at Ekbacken, which to
the Court was clearly not in the best interest of the children. This is especially so having regard to the manner in which this surprise visit in August ended with the police
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being called to the home. In the Court’s view, the first and second applicants failed to
put the interest of the children before their own interests and to make a real effort, despite their disagreements with the social authorities, to give priority to the children.
Thus, the Court considers that the Social Council acted with the best interests of
the children in mind and had relevant and sufficient reasons to prolong their public
care in order to secure their safety and continued health and development. Moreover, although the County Administrative Court repealed the decision and the first
and second applicants took B. and C. from the family home on the same date, the
Court considers that the appellate court’s judgment to uphold the Social Council’s
decision was based on reasons which were also both relevant and sufficient in the
circumstances.
Here the Court further wishes to point out that, whilst Article 8 contains no explicit procedural requirements, the decision-making process involved in measures
of interference must be fair and the parents and, as appropriate, the children must
have been involved in the process, seen as a whole, to a degree sufficient to provide
them with the requisite protection of their interests (see, for instance, W. v. the United
Kingdom, judgment of 8 July 1987, Series A no. 121, pp. 28-29, §§ 62 and 64, and Mau
mousseau and Washington v. France, no. 39388/05, ECHR 2007-, §§ 77-81).
In relation to the present case, the Court observes that both the County Administrative Court and the Administrative Court of Appeal held an oral hearing where the
parties as well as witnesses called by both sides were heard. In the proceedings of relevance, A. was also heard before the lower court. Moreover, both sides were allowed
to submit written observations and evidence and, as is the practice before the administrative courts, all submissions by one party were communicated to the other party.
Consequently, all investigation and documentation relied on by the Social Council
before the national courts were communicated to the applicants who were provided
with the opportunity to reply to them. In these circumstances, the Court considers
that the applicants, who were represented by legal counsel throughout the proceedings, were involved effectively in the decision-making process, seen as a whole, and
able sufficiently to protect their interests.
In so far as concerns the decision of 10 September 2003 by the Social Council to
continue the public care of all three children, the Court observes that it was repealed
by the County Administrative Court on 29 October 2003 and that the Social Council
did not appeal against this judgment, for which reason it gained legal force. It follows
that the applicants obtained redress at a national level in respect of this decision by
the Social Council.
Having regard to all of the above and the Contracting States’ margin of appreciation, the Court finds that there has been no violation of the applicants’ rights under
Article 8 of the Convention in relation to the Social Council’s decision of 2 October
2002 to prolong the public care of the third, fourth and fifth applicants.
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B. Access restrictions
As concerns the present case, the Court first notes that contact between the first
and second applicants and A. were never formally restricted. Although the first and
second applicants now argue that they felt forced to accept the restrictions imposed
by the Social Council in order to avoid formal restrictions, the Court finds that the
contact between these three applicants appears to have been primarily based on
A.’s wishes. Thus, the Court cannot find that any limitations to the contact between
A. and her parents are attributable to the authorities in a manner that would amount
to a violation of Article 8 of the Convention.
However, as concerns the first and second applicants’ contact with B. and C., this
was formally restricted by the Social Council’s decision. Still, it appears clear to the
Court that the Social Council’s ultimate goal was to reunite the family, which can
be seen by B. and C. being kept together all along and being allowed contact with A.
Also, the first and second applicants were given regular reports about the younger
children’s situation at the evaluation home and, as soon as the preliminary investigation against the first applicant had been cancelled by the police, the Social Council
lifted the access restrictions completely, allowed unlimited telephone contact and
tried to find an agreement with the first and second applicants to meet with their
children (see, mutatis mutandis, R.K. and A.K. v. the United Kingdom, no. 38000/05,
§ 37, 30 September 2008). Therefore, in the case at hand, it cannot be said that all links
were severed between the parents and the children or that the authorities had any
such intentions. Rather, seen as a whole, the measures implemented by the authorities
were taken in pursuance of the ultimate aim of reuniting the family.
It is true though that the Social Council, through its decision of 2 October 2002,
severely restricted the contact between these four applicants as the children were
placed at a secret location and no contact either in person or by telephone was allowed. According to the Court, these measures have to be seen in their context. As
noted above, the social authorities had tried to arrange meetings with the first and
second applicants already at the beginning of May 2002 in order to prepare for direct
meetings between the parents and the children but no meeting had taken place as the
first and second applicants refused to meet with the authorities. It is further clear that
the access restrictions were applied anew by the Social Council on 16 August 2002,
as a direct consequence of the unannounced visit by the first and second applicants
on 15 August 2002. The decision to prolong these restrictions on 2 October 2002 was
based on the children’s need for a calm and stable environment. In these circumstances, the Court finds that the prolongation of the access restrictions was justified.
In any event, it notes that the decision was repealed by the County Administrative
Court on 11 November 2002 and that the first and second applicants fetched the
younger children on that same day. Thus, the restrictions were de facto terminated
on this date.
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The foregoing considerations are sufficient to enable the Court to conclude that the
imposed access restrictions were taken to protect the best interest of the fourth and
fifth applicants and that this interference with the applicants’ rights was therefore
proportionate to the legitimate aim pursued. There has accordingly been no violation
of Article 8 of the Convention [6 votes to 1].
III.	ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION
The applicants also complained that they had been discriminated against by the social authorities since the children had been prohibited from speaking their maternal
language, Assyrian, between themselves or with the second applicant. They had also
been refused contact with their relatives on their mother’s side and priests from the
Assyrian church. They relied on Article 14 of the Convention, which reads as follows:
“The enjoyment of the rights and freedoms set forth in [the] Convention shall
be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

The Court observes that it is unclear exactly when these complaints were made and if
they were formally presented to the Social Council. However, it appears that the first
applicant brought these issues to the attention of the social authorities while access
restrictions were in place during 2001/2002 and that no formal decision concerning these matters was ever made by the social authorities. In any event, the second,
fourth and fifth applicants were de facto reunited on 11 November 2002 at which time
any alleged violations under Article 14 of the Convention stopped. The application to
the Court was lodged on 28 November 2003, more than one year later.
In these circumstances, and assuming that there were no other domestic remedies
available to the applicants which they failed to exhaust, the Court finds that the complaints under Article 14 of the Convention have been lodged after the expiry of the six
months’ time-limit in Article 35 § 1 of the Convention and must therefore be rejected
pursuant to Article 35 § 4.
DISSENTING OPINION OF JUDGE ZUPANČIČ
This case raises an interesting doctrinal question. The Court’s decision is to a large
extent based on acceptance of the rather inconclusive and contradictory factual assessment made by the domestic authorities. Clearly, it is generally not for us to reassess the facts, although in the similar case of Scozzari and Giunta v. Italy49 ([GC],

49 See p. 183 of this book.
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nos. 39221/98 and 41963/98, ECHR 2000‑VIII), which was a Grand Chamber case,
we held an oral hearing and considered de novo the facts as relevant in terms of the
Convention and our own case-law. As I explained in my concurring opinion in Scoz
zari and Giunta, Article 8 cases do not, as is usual in most other legal cases, pertain
to a historical event lost in the past. Because the family situation itself will change
with the passage of time, cases such as the one before us here frequently deal with an
evolving situation. As a consequence, it is often the case that this Court is not in a
position to refrain completely from a fresh assessment. The rather illusory separation
between the abstract and the concrete, that is, between the norms and the facts,50 will
then no longer be sustainable.
In this particular case, however, the issue is not a new assessment of the facts; the
situation has in fact been resolved. The question nevertheless remains whether this
Court should or should not accept as incontestable the facts as established by the domestic authorities concerning past events – leaving aside the further problem in this
case that the domestic authorities at different instances of assessment came to contradictory conclusions. Moreover, it is clear that any case reassessed by this Court will
be examined through a normative prism (the Convention and the case-law) which
is often completely different from the one through which it was assessed by the domestic authorities. Consequently, facts which might have been less relevant or even
irrelevant viewed through the domestic lens become relevant51 and even crucial when
seen through the eyes of the Convention.

50 Arguing that separating the facts from the law is an outdated practice, Judge Zupančič in The Owl
of Minerva talks about the “unrealistic ‘Cartesian’ separation line between the abstract and the concrete” and notes that such “reasoning by logical subsumption of concrete facts under a major premise
presupposes a strict vertical distinction between the abstract and the concrete.” See p. 370. The distinction between facts and law has been discussed by various authors in different ways: “As Jerome
Hall has pointed out, the relationship between the abstract norm and the concrete case seems analogous to the relationship between concept and reality. Alchourron and Bulyigin, as well as J.Horowitz,
have attempted to show that indeed the rule of law, as opposed to the rule of man, depends on the
level of conceptualization and the proper use of formal logic. Kelsen, on the other hand, maintains
that there will always be a discrepancy between the abstract norm and the concrete one – that the
concrete norm is always created anew and relatively independent of the abstract one. Engisch and
André-Vincent, however, argue that the process of “Konkretisierung,” in which the abstract command is translated into concrete reality, is law, because law lives in its concrete decisions, not in
general and abstract norms.” For more this subject, see The Owl of Minerva, p. 260. For more on the
relationship between the norm and the facts, see See Owl of Minerva pp. 260-284.
51 Judge Zupančič elaborates at length on the question of ‘legally relevant facts’ in The Owl of Minerva,
where he says: “The perception of facts in a criminal case is influenced by the various possible hypotheses and their legal relevance...A fact is really a fact only because of the special prism that the
criminal law super-imposes on the reality of human behaviour.” (p. 70). As all raw data can be perceived through a variety of different combinations of legal concepts, he argues, “Facts change their
nature when seen through different major premises, hypotheses etc. The same basic object-event
has innumerable identities. In law, a person is insane, in society he is a nuisance, in psychiatry he
is psychotic, in religion he is possessed... See Owl of Minerva, p. 319-320. Further, “The judge sees a
certain combination of facts, and because he is a lawyer spots the legally relevant aspects of the fact
pattern. He breaks down the event and subsumes its dimensions under the different provisions of
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Be that as it may, the ultimate factual question in this case is simply: was there
abuse or was there no abuse?
Even on the most benevolent reading of the domestic assessment of the facts, there
can be no certainty here about the accusations of abuse raised. Moreover, if any of
those accusations had actually been well-founded, one would expect the domestic authorities to have brought criminal prosecutions against those so accused. There were
no such prosecutions and no convictions. Seen from this perspective it is therefore
legitimate to mention the presumption of innocence.
If there was no abuse, the question might be raised as to whether social services
were nevertheless under an obligation to take certain initial steps aimed at protecting
the children. This precautionary principle is well-established in our case-law.
However, there are two possibilities. The Court will find a violation in a case where
there has been blatant neglect on the part of social services. The Court will assess this
violation ex post facto, after the violation has already occurred. In this case, however,
the situation is reversed in as much as we are dealing with a possible overreaction and
excessive zeal on the part of social services, where there might have been, initially, a
reasonable suspicion of abuse and where the initial steps taken by the authorities, on
the basis of that suspicion, might have been justified.
As time went on, however, the clear establishment of the underlying facts as to
whether there had been abuse or not ought to have been imperative for both the nonjudicial and the judicial authorities in the respondent State.
Given the obviously inconclusive and contradictory findings of the domestic authorities and the consequent forced separation of the children from their parents the
question is, therefore, whether there was vel non a violation of Article 8 on the part
of the Swedish authorities.
The complaint concerns the alleged violation by the Swedish authorities as a result
of their taking the children into public care and keeping them there as well as their
refusal to allow the parents to have any contact with their children for prolonged
periods of time – contrary to the best interests of the children, and to the detriment
of the family’s unity.
The language of Article 8 § 2, interestingly, does not mention the best interests of
the child. It speaks of national security, public safety, the economic well-being of the
country, the prevention of disorder or crime, the protection of health or morals and
the protection of the rights and freedoms of others. The often extremely aggressive
and overbearing attitude – in short, completely oblivious to the imperative of Article

the code. Thus, what takes place is a recombination of the basic elements given in the criminal code,
a reordering of legal concepts to fit the actual combination of facts in the purported offence on trial.”
See Owl of Minerva, p. 335. Thus, “Every day brings a new case and new combinations of ‘facts.’ Even
if law does reduce life to a handful of legal concepts which make certain aspects of real life legally
relevant, it is nevertheless true that even that handful of legally relevant elements still provides for
the immense richness of combinations.” (p. 321)
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8 – demonstrated by social services, purportedly acting in the best interests of the
child, are in the last analysis justified, vel non, by precisely those best interests. If in
retrospect it becomes clear that the actions of social services were in fact not in the
best interests of the children, as is the case here, then the Court ought to find that
Article 8 § 1, which refers to the right to respect for private and family life, has been
violated. If there was ever a case in which the inconclusive and contradictory findings
of the domestic authorities prove the complete absence of any basis for the continuation of the interference, this is it.
It is therefore completely beyond me how the majority did not find a violation of
Article 8 § 1 at least in so far as the continuation of the care order had no real and factual basis or justification. Moreover, for this Court to find no violation and implicitly
maintain that the very inconclusiveness of the domestic authorities’ findings was sufficient basis for the arrogant meddling of social services effectively gives the human
rights seal of approval to a situation that ought to have given rise to a clear finding of
a violation of those very human rights in the case of the family concerned here.
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“Respect for family life” – protection of honour
Polanco Torres and Movilla Polanco v. Spain
Judgment of 21 September 2010 [Third Section]
THE FACTS
The applicants, Elisa Polanco Torres and Emma Movilla Polanco, are two Spanish
nationals who live in Santander. They are respectively the wife and daughter of C.M.,
who died in 1998. C.M. was President of the Civil and Criminal Division of the Cantabria Higher Court of Justice. Mrs Polanco Torres is acting in her own name and
Ms Movilla Polanco is acting on behalf of her father.
At the relevant time criminal proceedings were in progress against the President
of the Autonomous Community of Cantabria before the division of the Cantabria
Higher Court of Justice of which C.M. was President. On 19 May 1994 an article in
the national daily newspaper El Mundo accused Elisa Polanco Torres (identified by
name as the wife of C.M.) of involvement in unlawful dealings with the company
Intra. El Mundo based its report on floppy disks received from an anonymous source
and purportedly containing Intra’s accounting data. The data had disappeared from
the company, which had brought criminal proceedings against its accountant and
had dismissed him. El Mundo had verified with that accountant that the accounts
were genuine and quoted him using quotation marks. He confirmed that the financial transactions at issue had been unlawful and that transfers of funds had not been
declared by the company to the tax authorities. The article also contained a statement
by Mrs Polanco Torres categorically denying any links with the company Intra. She
stated that the fact she appeared in the accounts of the company in question was
probably the result of a “manoeuvre” by the President of the Autonomous Community of Cantabria with the aim of discrediting her husband C.M. The full article also
appeared the same day in the newspaper Alerta.
C.M. and his wife Mrs Polanco Torres brought proceedings for the protection of
their honour against the company that published the daily newspaper El Mundo, its
director, its chairman and the journalist who had written the article. In a judgment
of 6 May 1996 Madrid District Court no. 17 partly upheld their application, finding
that there had been an unlawful interference with the right of C.M. and Mrs Polanco
Torres to respect for their honour. The court took the view that the journalist had not
checked his sources, because he had based his information purely on the accountant’s
statements, without any additional checks. The publisher of El Mundo, its director,
and the journalist were ordered to pay 4,000,000 pesetas (24,040.50 euros) in damages and to publish the judgment in the newspaper. On appeal, in a judgment of
5 February 1998, the Audencia Provincial upheld the judgment in full. In August
1998 C.M. died. On 11 April 2000 the Supreme Court also upheld the judgment.
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El Mundo’s publisher and director, together with the journalist who had written
the article, lodged an amparo appeal with the Constitutional Court. On 27 February
2006 the Constitutional Court upheld that appeal and quashed the judgments of the
courts below. It found that the journalist had used all “effective” possibilities to verify
the information, having confirmed the authenticity of the impugned accounts with
the source of information that was the most reliable on that question: the former accountant of the company Intra. Departing from the decisions it set aside, it observed
that the accountant’s dismissal did not cast doubt on his reliability and that the question whether the information had been obtained lawfully did not arise in those proceedings. In addition, the Constitutional Court took into account the fact that the
journalist had included in his article the denial by Mrs Polanco Torres.
The lower courts also found against the newspaper Alerta for breaching the fundamental rights of C.M. and Mrs Polanco Torres, but the amparo appeal lodged by the
publishing company was, by contrast, declared inadmissible in a decision of 16 November 2000. The Constitutional Court based this decision in particular on the fact
that, unlike the journalist from El Mundo, Alerta had not made any efforts to verify
the information it reported but had simply copied it from El Mundo.
THE LAW
Relying in particular on Article 8, the applicants alleged that in finding in favour of
El Mundo the Spanish courts had infringed their right to protection of their honour and good reputation. They further alleged a breach of Article 14 (prohibition of
discrimination) taken in conjunction with Article 8, on account of the fact that the
amparo appeal lodged by El Mundo had been allowed, whereas Alerta’s appeal had
been dismissed.
I.	ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
In view of the gravity of the allegations in the El Mundo article, concerning unlawful
transactions involving “dirty money”, the Court had to ascertain whether Spain had
fulfilled its “positive obligation” to protect the honour and reputation of Mrs Polanco
Torres and her husband. To that end it had to take into account not only their right to
respect for their private life, but also the right of journalists to freedom of expression.
The Court first noted that the El Mundo article undoubtedly concerned a subject
of general interest for its Spanish readers: Mrs Polanco Torres was referred to as the
wife of a senior judge, who was precisely identified in the article.
In view of the fact that precisely designated individuals were directly targeted in
the article, the journalist who wrote it had a duty to ensure that it had a sufficient
factual basis.
In that connection the Court first noted, like the Constitutional Court, that the
article had the characteristics of a neutral report (especially as the accounting data
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had been verified with the accountant and as a denial by the person accused was
published, thus presenting readers with the two opposing versions of the facts). The
Court then examined the essential question whether the journalist had acted in good
faith and whether he had fulfilled the obligation – incumbent on all journalists – to
verify a factual statement. It noted that the journalist, by verifying the authenticity of
the accounting data with the former accountant of the company Intra, had used all
“effective” possibilities to verify his information. In addition, before publishing the
article, he had contacted Mrs Polanco Torres to give her the opportunity to comment
on the information at issue. As the Constitutional Court had rightly observed, that
showed that the journalist had fulfilled his obligation of diligence. The Court further accepted, like the Constitutional Court, that the accountant’s dismissal and the
criminal proceedings against him had not called into question the reliability of his
statements, and that the question of the lawfulness of the means by which the information had been obtained was not relevant in determining whether there had been a
breach of the right to respect for private life (the journalist not having been charged
with any criminal offence).
Lastly, the Court took the view that the journalist from El Mundo had sufficiently
verified the veracity of the factual allegations contained in his article. The Constitutional Court had put forward sufficient grounds in finding that the journalist’s right
to impart information in the general interest had to be given more weight, than the
applicants’ right to the protection of their reputation and honour.
The Court held [6 votes to 1] that there had therefore been no violation of Article 8.
II.	ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION
The Court observed that the two cases before the Constitutional Court, respectively
concerning El Mundo and Alerta, even though they had related to the same allegations and the same allegedly defamed persons, were not comparable. Unlike El
Mundo, Alerta had not verified its sources but had simply reproduced the article from
El Mundo without disclosing its origin to the reader. That point had been crucial
in the Constitutional Court’s decision concerning Alerta. For the same reason, the
Court accepted that the difference in treatment between the two cases had not been
discriminatory. It thus declared that complaint inadmissible and as manifestly illfounded.
OPINION DISSIDENTE DU JUGE ZUPANČIČ
(Traduction)
Après quelque hésitation, j’ai décidé d’exprimer dans cette affaire mon dissentiment
sur une question fondamentale, c’est-à-dire non pas tant sur la mise en balance de la
vie privée et de la liberté de la presse, mais sur la seule question qui se pose ici : celle de

334

Owlets of Minerva.indd 334

26-10-2011 9:50:49

The Owlets Of Minerva
la vérification des sources d’information des journalistes. Si l’on peut dire qu’il s’agit
d’une question factuelle, elle occupe néanmoins une place tout à fait centrale dans la
série de jugements internes ainsi que dans notre propre compétence subsidiaire.
Comme dans bien d’autres affaires, nous nous trouvons ici face à une situation où
l’appréciation des circonstances à l’origine de la requête ne peut pas et ne doit pas être
totalement séparée de l’application du droit. Cela s’impose d’autant plus que, dans de
nombreux cas, les normes découlant de la Convention constituent souvent un prisme
juridique qui réfracte la lumière factuelle d’une autre manière que les prismes juridiques nationaux. Ainsi que j’ai déjà eu l’occasion de le souligner, les « faits », dans
les affaires, n’existent que pour autant que le prisme normatif les rend juridiquement
pertinents. Si l’ensemble des faits n’entre pas dans le prisme parce que celui-ci ne les
reflète pas comme étant juridiquement pertinents, alors ces faits cessent tout simplement d’exister.
C’est donc un euphémisme que de dire, comme nous le faisons habituellement,
que ces faits sont juridiquement dénués de pertinence; en d’autres termes, ces faits
étant non pertinents aux fins de l’appréciation juridique, ils sont tout simplement
inexistants. Hobbes, en son temps, avait déjà très bien compris cela. Il n’aurait pas
affirmé, sinon, que si les lois civiles cessent d’exister les infractions n’existent plus
non plus.
Il s’ensuit inéluctablement que la distinction entre les faits et les lois, et donc la
distinction entre un jugement de quatrième instance et l’arrêt d’une Cour constitutionnelle ou de la Cour européenne des droits de l’homme, est souvent non défendable. J’ai expliqué cela dans d’autres opinions et ne vais pas le répéter ici. Quoi qu’il
en soit, en l’espèce la question centrale reste d’ordre factuel. Cependant, elle se traduit
rapidement par une déclaration normative. La position de la majorité de la chambre,
par exemple, se résume à l’effet normatif des règles professionnelles minimales auxquelles il convient que les journalistes se conforment. Dans la présente affaire, le journaliste de El Mundo a reçu les disquettes litigieuses. Il n’a pu en vérifier l’authenticité
du fait qu’elles lui avaient été envoyées de façon anonyme, mais il a néanmoins téléphoné à l’une des requérantes, comme en application du principe audiatur et altera
pars (l’autre partie doit être entendue). A cet égard, il est essentiel du point de vue des
faits de signaler que El Mundo est le seul journal à avoir choisi de publier ces informations d’emblée, le quotidien Alerta ayant simplement reproduit le contenu de ce
premier article.
La jurisprudence de la Cour en la matière n’est pas bien établie. De plus, on observe
en l’espèce un chevauchement des questions découlant de l’article 10 et de l’article 8
de la Convention. Ce chevauchement n’est pas vraiment inhabituel mais, tout comme
dans l’affaire Von Hannover c. Allemagne, il s’agit ici de ménager un équilibre entre
le droit du public à savoir, le devoir du journaliste d’enquêter et de vérifier, et la protection de la vie privée. Ainsi que je l’ai souligné dans mon opinion séparée jointe
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à l’arrêt Von Hannover,52 le critère adéquat consiste à déterminer si la personne qui
se prétend victime dans de telles affaires peut raisonnablement s’attendre à voir respecter sa vie privée. Ce critère, exprimé exactement dans les mêmes termes, tire son
origine de l’affaire constitutionnelle Katz c. Etats-Unis et de l’affaire Halford c. Roy
aume-Uni, traitée trente ans plus tard par la Cour européenne des droits de l’homme.
Ce critère s’applique aux situations telles que celle de l’affaire Von Hannover. Il
s’agit dans un certain sens de cas limites. La Cour est donc appelée à tracer une ligne
de séparation entre, d’un côté, le droit du public à savoir et, de l’autre, le besoin de
l’individu de protéger sa vie privée.
Cependant, cette démarcation n’est pas nécessaire dans les affaires où la véracité
même des informations publiées est sujette à caution. Dans ces cas, il n’y a guère de
frontière à établir entre le public et la personne concernée, mais il y a lieu de supposer
que cette dernière maintiendra sa demande de réparation et son attente raisonnable,
et qu’elle a de plus le droit de se défendre contre quelque chose de manifestement
faux. En droit pénal, on appelle cela, notamment, la diffamation.
Il est clair que l’on ne peut exiger du journaliste qu’il se conforme aux normes
légales dans le domaine de la preuve (preuve au-delà de tout doute raisonnable, existence de preuves nombreuses) ; mais la simple charge de l’allégation, pour étendre la
métaphore juridique, n’est pas non plus suffisante pour protéger l’individu contre les
attaques journalistiques malveillantes. Le principe audiatur et altera pars mentionné
plus haut n’est pas propre au domaine juridique. C’est un principe de bon sens du
contradictoire qui vaut pour toute situation ayant trait à un événement historique
« non répétible ». Mutatis mutandis, il s’applique aussi à d’autres règles en matière de
preuve, notamment la prohibition des on-dit, la nécessité de corroborer les déclarations des témoins intéressés, l’évaluation de leur crédibilité, etc. Il est juste de dire
que ces normes en matière de preuve, comme bien d’autres encore, s’appliquent au
journalisme professionnel, ne serait-ce que de manière atténuée. En marge du principe, on peut souligner que ces règles mériteraient d’être intégrées dans les codes de la
profession journalistique, mais qu’en dernière analyse ce sont les tribunaux, comme
en l’espèce, qui jugent du caractère approprié de la conduite du journaliste. Soutenir,
comme le fait la majorité en l’espèce, qu’une vérification et confirmation pro forma de
la source suffit, revient à abaisser de manière inacceptable le niveau de protection de
l’individu contre une conduite non professionnelle ou malveillante.
[Editors’ Note : The judgment and the separate opinion are available in French only]

52 See p. 167 of this book.
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ARTICLE 10 – FREEDOM OF EXPRESSION

Expression of views on constitutional issues by a senior judge
Wille v. Liechtenstein
Judgment of 28 October 1999 [Grand Chamber]
THE FACTS
The applicant, Herbert Wille, a Liechtenstein national, was born in 1944 and lives in
Balzers (Liechtenstein). In 1992, a controversy arose between His Serene Highness
Prince Hans-Adam II of Liechtenstein (hereafter “the Prince”) and the Liechtenstein
Government on political competences in connection with the plebiscite on the question of Liechtenstein’s accession to the European Economic Area. At the relevant
time, the applicant was a member of the Liechtenstein Government. Following an
argument between the Prince and members of the Government at a meeting on
28 October 1992, the matter was settled on the basis of a common declaration by the
Prince, the Diet and the Government.
Following elections and the constitution of the new Diet in May 1993, discussions
on various constitutional issues took place between the Prince and the government,
when the applicant no longer held a government office. The applicant had not stood
for re-election in May 1993, and he was appointed President of the Liechtenstein Administrative Court (Verwaltungsbeschwerdeinstanz) in December 1993 for a fixed
term of office.
On 16 February 1995, in the context of a series of lectures on questions of constitutional jurisdiction and fundamental rights, the applicant gave a public lecture
at the Liechtenstein-Institut, a research institute, on the ‘Nature and Functions of
the Liechtenstein Constitutional Court.’ In the course of the lecture, the applicant
expressed the view that the Constitutional Court was competent to decide on the
‘interpretation of the Constitution in case of disagreement between the Prince (Government) And the Diet’. This lecture was reported in the local press.
On 27 February 1995, the Prince addressed a letter to the applicant concerning
the above lecture. The Prince disagreed with the applicant’s statement on the competence of the Constitutional Court and also noted an earlier political controversy. He
continued that he had reason to believe that the applicant did not feel bound by the
Constitution and expressed opinions which clearly infringed the Constitution. The
applicant was, therefore, disqualified from holding a public office. The Prince wished
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to inform him in good time that he would not appoint him to public office, should he
be proposed by the Diet or any other body.
In his reply of 20 March 1995, the applicant explained his legal opinion and concluded that the declaration made by the Prince that he did not intend to appoint the
applicant to a public office, amounted to an interference with his rights to freedom
of opinion and to freedom of thought, as guaranteed under the Constitution and the
European Convention on Human Rights. It further called into question the constitutional right to equal access to public office and constituted an attempt to interfere
with judicial independence.
In a further letter to the applicant dated 4 April 1995, the Prince replied that he
had attempted to avoid a public discussion in informing the applicant, in a personal
letter, about his decision as early as possible.
On 2 June 1995 the Prince sent to the applicant, President of the Administrative
Court, an open letter which was published in Liechtenstein newspapers. In this letter, he expressed the opinion that in a democratic State based on the rule of law (de
mokratischer Rechtsstaat), a distinction had to be drawn between freedom of expression and the means used by an individual for imposing his views in such a society.
The Prince also made reference to the political events in the autumn of 1992 in this
open letter.
In April 1997, the applicant was proposed by the Liechtenstein Diet for a further
term of office as President of the Administrative Court. However, the Prince did not
appoint him.
The applicant complained that the Prince’s letter of 27 February 1995 informing
him that he would not appoint him to public office, should he be proposed by the
Diet or any other body, violated his right to freedom of expression, as guaranteed by
Article 101 of the Convention.
THE LAW
The Court will first deal with the Government’s argument that the case essentially
concerns access to the civil service, a right not guaranteed by the Convention.

1

“1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject
to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial integrity or public safety, for
the prevention of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in confidence, or
for maintaining the authority and impartiality of the judiciary.”
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In this connection the Court points out that the right of recruitment to the civil
service was deliberately omitted from the Convention. Consequently, the refusal to
appoint a person as a civil servant cannot as such provide the basis for a complaint
under the Convention. This does not mean, however, that a person who has been
appointed as a civil servant cannot complain of being dismissed if that dismissal violates one of his or her rights under the Convention. Civil servants do not fall outside
the scope of the Convention. In Articles 1 and 14, the Convention stipulates that “everyone within [the] jurisdiction” of the Contracting States must enjoy the rights and
freedoms in Section I “without discrimination on any ground”. Moreover, Article 11
§ 2 in fine, which allows States to impose special restrictions on the exercise of the
freedoms of assembly and association by “members of the armed forces, of the police
or of the administration of the State”, confirms that as a general rule the guarantees
in the Convention extend to civil servants (see the Glasenapp and Kosiek v. Germany
judgments of 28 August 1986, § 49, Series A no. 104, and § 35, Series A no. 105, and
the Vogt v. Germany judgment of 26 September 1995, § 43, Series A no. 323).
Accordingly, the status of a civil servant obtained by the applicant when he was
appointed President of the Liechtenstein Administrative Court did not deprive him
of the protection of Article 10. In order to determine whether this provision was
infringed it must first be ascertained whether the disputed measure amounted to an
interference with the exercise of freedom of expression or whether it lay within the
sphere of the right of access to the civil service, a right not secured in the Convention.
In the instant case, the Court considers that recruitment to the civil service does
not lie at the heart of the issue submitted to it. Even though the Prince raised the matter of a possible re-appointment of the applicant as President of the Administrative
Court in the future, his communications to the applicant essentially consisted in a
reprimand to the applicant for the opinions he previously had expressed.
In examining whether there has been an interference with the applicant’s right
to freedom of expression the Court finds that the Prince’s letter of 27 February 1995
should be at the centre of its attention as it expressed for the first time the Prince’s
intentions vis-à-vis the applicant. However, this measure has to be seen in the context
of the Prince’s subsequent communications which confirmed these intentions.
In this respect, the Court noted that the measure complained of occurred in the
middle of the applicant’s term of office as President of the Administrative Court and
that it was unconnected with any concrete recruitment procedures involving an appraisal of personal qualifications. From the terms of the letter of 27 February 1995
it appeared that the Prince had come to a decision regarding his future conduct towards the applicant, and one which was connected to the exercise of one of his sovereign powers, i.e. his power to appoint State officials.
Moreover, the said letter was expressly addressed to the applicant as the President of the Administrative Court, though sent to his home address. The Court did
not accept the Government’s argument that the letters of the Prince were private
correspondence not constituting an act of state. The Court recalled that such an
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interference gives rise to a breach of Article 10 unless it can be shown that it was ‘prescribed by law’, pursued one or more legitimate aim or aims as defined by paragraph
2 and was ‘necessary in a democratic society’ to attain them.
Starting from the assumption that the interference was prescribed by law and pursued a legitimate aim, i.e. to maintain public order and promote civil stability, and
to preserve judicial independence and impartiality, as claimed by the Government,
the Court considered that it was, however, not ‘necessary in a democratic society.’
In assessing whether the measure taken by the Prince as a reaction to the statement
made by the applicant corresponded to a ‘pressing social need’ and was ‘proportionate to the legitimate aim pursued’, the Court considered the impugned statement in
the light of the case as a whole and attached particular importance to the office held
by the applicant, the applicant’s statement as well as the context in which it was made
and the reaction thereto.
The Court observed that at the time of the events the applicant was a high-ranking
judge. It considered that whenever the right of freedom of expression of persons in
such a position was at issue, the ‘duties and responsibilities’ referred to in Article 10
§ 2 assume a special significance since it can be expected of public officials serving in
the judiciary that they should show restraint in exercising their freedom of expression in all cases where the authority and impartiality of judiciary are likely to be
called in question. Nevertheless the Court also found that an interference with the
freedom of expression of a judge in a position such as the applicant’s called for close
scrutiny on the part of the Court. The Court observed that the applicant’s lecture on
16 February 1995 formed part of a series of academic lectures on questions of constitutional jurisdiction and fundamental rights. The applicant’s lecture, since it dealt
with matters of constitutional law and more specifically with the issue of whether one
of the sovereigns of the State was subject to the jurisdiction of a constitutional court,
inevitably had political implications.
However, in the Court’s view, this element alone should not have prevented the
applicant from making any statement on this matter. The opinion expressed by the
applicant could not be regarded as an untenable proposition since it was shared by a
considerable number of persons in Liechtenstein. Moreover, there was no evidence to
conclude that the applicant’s lecture contained any remarks on pending cases, severe
criticism of persons or public institutions or insults to high officials or the Prince.
The Prince’s reaction was based on general inferences drawn from the applicant’s
previous conduct in his position as a member of the government, in particular on the
occasion of the political controversy in 1992, and his brief statement, as reported in
the press, on a particular, though controversial, constitutional issue of judicial competence. No reference was made to any incident suggesting that the applicant’s view,
as expressed at the lecture in question, had a bearing on his performance as President
of the Administrative Court or on any other pending or imminent proceedings. Also
the Government did not refer to any instance where the applicant, in the pursuit of
his judicial duties or otherwise, had acted in an objectionable way.
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On the facts of the present case, the Court finds that, while relevant, the reasons
relied on by the Government in order to justify the interference with the applicant’s
right to freedom of expression are not sufficient to show that the interference complained of was “necessary in a democratic society”. Even allowing for a certain margin of appreciation, the Prince’s action appears disproportionate to the aim pursued.
Accordingly, the Court holds [by 16 votes to 1] that there has been a violation of
Article 10 of the Convention.
[Editors’ note: the Court awarded the applicant 10,000 Swiss Francs in respect of
non-pecuniary damage.]
JOINT CONCURRING OPINION OF JUDGES CAFLISCH, ZUPANČIČ AND
HEDIGAN
We concur with the Court in its judgment but should like to enter a reservation as to
the Court’s reasoning in finding a violation of Article 10.
The matter complained of by the applicant, who alleged that it amounted to an
interference with a right guaranteed by Article 10, is held to have been completed
by the first letter written by HSH Prince Hans-Adam II of Liechtenstein. We do not
share that view. The letter in question was dated 27 February 1995. At that juncture,
it could be regarded as the mere expression of an intention, which might very well
have changed in the months that followed and which only crystallised into an “interference” with the Prince’s subsequent confirming communications. Only in the
light of the latter can it be accepted that the threat of a sanction indeed hung over the
applicant. Furthermore, taken alone, the letter of 27 February 1995 could have been
regarded as the expression of a private personal opinion. It is the subsequent confirming letters which justify concluding, without any possible doubt, that this measure
was, in fact, an act of State.
We thus reach the conclusion that the measure which infringed the right guaranteed by Article 10 consisted in the Prince’s communications taken as a whole.
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ARTICLE 11 – FREEDOM OF ASSEMBLY
AND ASSOCIATION

Negative freedom of association – closed shop agreements
Sørensen and Rasmussen v. Denmark
Judgment of 11 January 2006 [Grand Chamber]
THE FACTS
A. The first applicant
The first applicant was born in 1975 and lives in Århus, Denmark. In the spring of
1996 he did his national service. Since a few months remained before he could commence studying mathematics and physics at the University of Århus, on 10 May 1996
he applied for a job as a holiday relief worker in a company, FDB Distributionen
(“FDB”). For this purpose, he filled in an application form, which contained a preprinted paragraph stating, among other things:
“To obtain the job it is mandatory to be a member of one of the trade unions affiliated to the Danish Confederation of Trade Unions (LO). You will be informed on
request of the name of the union.”
In a letter of 20 May 1996, the applicant was offered the job from 3 June until
10 August 1996 and informed that his terms of employment would be regulated by an
agreement concluded between FDB and a trade union called SID, which was affiliated
to LO, and of which the applicant was obliged to become a member.
From his first payslip on 20 June 1996 the applicant became aware that he was
paying a subscription to SID, although he had not applied for membership. Instead,
at the time of his appointment he had applied for membership of a trade union called
Denmark’s Free Trade Union (Danmarks Frie Fagforening). In a letter of 23 June
1996, the applicant informed his employer and the shop steward that he did not want
to pay the subscription to SID because he had been told that, as a holiday relief employee, he would not be given full membership of SID.
Consequently, on 24 June 1996, the applicant was dismissed for not satisfying the
requirements for obtaining the job as he was not a member of a trade union affiliated
to LO.
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The applicant, represented by Denmark’s Free Trade Union, instituted proceedings before the High Court of Western Denmark (Vestre Landsret) against FDB, requesting that FDB be ordered to acknowledge that his dismissal was unlawful and
to pay him compensation. On 18 November 1998 the High Court found for FDB. On
appeal, the Supreme Court (Højesteret) upheld the High Court’s judgment on 8 June
1999
B. The second applicant
The second applicant was born in 1959 and lives in Haderslev, Denmark. He is a
gardener by profession. He became a member of SID in the mid-1980s, but resigned
his membership after a few years as he felt unable to support its political affiliations.
Instead, he became a member of the Christian Trade Union (Kristelig Fagforening).
Having been unemployed for a while, he was offered a job at a nursery (Gartneriet i
Regnmark I/S) on condition that he became a member of SID as the employer had entered into a closed-shop agreement with that trade union. The applicant commenced
the job on 17 May 1999 and rejoined SID, although he still did not agree with its
political views.
THE LAW
The applicants complained that the existence of pre-entry closed-shop agreements in
Denmark and their application to them violated their right to freedom of association
guaranteed by Article 11 of the Convention, which reads as follows:
“1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the
protection of his interests.
2. No restrictions shall be placed on the exercise of these rights other than such
as are prescribed by law and are necessary in a democratic society in the interests
of national security or public safety, for the prevention of disorder or crime, for
the protection of health or morals or for the protection of the rights and freedoms
of others. ...”

The right to form and to join trade unions is a special aspect of freedom of association, and the notion of a freedom implies some measure of freedom of choice as to
its exercise (see Young, James and Webster v. the United Kingdom, Series A no. 44),
§ 52). Accordingly, Article 11 of the Convention must also be viewed as encompassing a negative right of association or, put in other words, a right not to be forced to
join an association (see Sigurður A. Sigurjónsson v. Iceland, 30 June 1993, § 35, Series
A no. 264). Although compulsion to join a particular trade union may not always be
contrary to the Convention, a form of such compulsion which, in the circumstances
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of the case, strikes at the very substance of the freedom of association guaranteed
by Article 11, will constitute an interference with that freedom (see Gustafsson v.
Sweden, 25 April 1996, § 45, Reports of Judgments and Decisions 1996-II; and Young,
James and Webster, § 55, and Sigurður A. Sigurjónsson, § 36, both cited above).
Freedom of association encompasses a negative right of association, which is a
right not to be forced to join an association. An individual could not be considered
to have renounced his negative right where, in the knowledge that trade union membership was a precondition of employment, he had accepted an offer of employment
notwithstanding his opposition to that condition. Thus, a distinction between preentry and post-entry closed shop agreements was not tenable.
Moreover, while the essential object of Article 11 is to protect the individual
against arbitrary interference by public authorities with exercise of the rights protected, the authorities may in certain circumstances be obliged to intervene in the
relationship between private individuals by taking reasonable and appropriate meas
ures to secure the effective enjoyment of those rights. (see, mutatis mutandis, Young,
James and Webster, § 49, and Gustafsson, § 45, both cited above; and Wilson, National
Union of Journalists and Others v. the United Kingdom, nos. 30668/96, 30671/96 and
30678/96, § 41, ECHR 2002-V).
Consequently, the State’s responsibility will be engaged if it fails to secure the negative right of association under domestic law. In that respect, whether the State has a
positive or a negative obligation, the applicable principles are similar: a fair balance
must be struck between the competing interests of the individual and of the community (see, mutatis mutandis, Broniowski v. Poland1 [GC], no. 31443/96, § 144, ECHR
2004-V, and Hatton and Others v. the United Kingdom [GC], no. 36022/97, §§ 98 et
seq., ECHR 2003-VIII).
In the area of trade union freedom, the State enjoys a wide margin of appreciation; but that margin is reduced considerably if the domestic law permits closed shop
agreements which run counter to the individual’s freedom of choice. In that connection, particular weight must be attached to the justifications advanced by the authorities and account must be taken of changing perceptions of the relevance of closed
shop agreements.
In the case at issue, the fact that the applicants had accepted membership of the
union as a condition of employment did not significantly alter the element of compulsion inherent in having to join a trade union against their will. Although it was
not in dispute that the first applicant could have found similar employment with an
employer who had not entered into a closed shop agreement, he was nevertheless
dismissed without notice as a direct result of his refusal to comply with the requirement to join SID, a requirement which had no connection with his ability to perform
the job. In the Court’s opinion, such a consequence could be considered serious and

1

See p. 346 of this book.
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capable of striking at the very substance of the freedom of choice inherent in the
negative right to freedom of association.
As to the second applicant, it was speculative whether he could have found employment elsewhere but it was certain that if he had resigned his membership of SID
he would have been dismissed without any possibility of reinstatement or compensation. The Court was therefore satisfied that he was individually and substantially
affected by the application of the closed shop agreement to him.
Both applicants were thus compelled to join SID and that compulsion struck at the
very substance of their freedom of association.
The Court considered that legislative attempts to eliminate the use of closed shop
agreements in Denmark reflected the trend in Contracting States not to regard such
agreements as an essential means of securing the interests of trade unions and to give
due weight to the right of individuals to join a union of their choice, without fear of
prejudice to their livelihood. These attempts were furthermore consistent with developments on the international level, notably pursuant to the European Social Charter.
Taking all the circumstances into account, the Court found that the respondent State
had failed to protect the applicants’ negative right to trade union freedom.
Accordingly, there has been a violation of Article 11 of the Convention in respect
of both applicants [12 votes to 5 in respect of the applicant Sørensen, and 15 votes to 2
in respect of the applicant Rasmussen].
DISSENTING OPINION OF JUDGE ZUPANČIČ
I should like to add the following to the dissenting opinion of Judge Lorenzen [see
below], with which I am in agreement.
In general, the right to disassociate, the negative right to the freedom of association – or whatever one chooses to call this freedom not to belong – derives from a
symmetrical and undemanding logic, mirroring the freedom to belong to an association. However, there are many situations in which there is no freedom not to belong,
for instance if one wishes to practise a profession (as a lawyer, a doctor, a psychotherapist, etc.) or to own a residence, and many other situations where there is a necessitas
contrahendi but not necessarily a sincere animus contrahendi.
Thus, if we look beyond the superficial mirror symmetry we see that the analogy
does not carry very far.
For reasons expounded exhaustively by Judge Lorenzen, the specific and historically established situation under consideration in Denmark has implications beyond
the wider margin of appreciation afforded to the Contracting State in question. Trade
unions defend the economic interests of the individual worker, whose initial bargaining position and consequent contractual situation vis-à-vis his employer are a result
of the association’s collective impact. While an individual(ist) worker may not want
to belong, the individual conditions of employment he currently enjoys have been
achieved through decades of collective bargaining. Can he reap the economic and
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other advantages, take the job and then say he does not want to belong to the very
trade union whose past efforts have made all of this possible for him?
This logical inconsistency must then be balanced against the legitimate interest of
an individual worker in being free not to subscribe to the ideological and other noneconomic implications of his membership in the trade union. Leaving aside the fact
that in the majority’s decision this balancing has remained implicit, I believe that the
latter consideration has been lent too much weight (not sufficiently nuanced).
It may turn out that a substantial collective economic interest of the workers has
been sacrificed to an insubstantial, individual preference. In view of that possibility,
I would prefer the impact of the judgment to remain inter partes.
DISSENTING OPINION OF JUDGE LORENZEN
1. The majority have found that there has been a violation of Article 11 of the Convention in both cases. I am unable to share the majority’s conclusions for the following reasons.
2. The scope of Article 11 in respect of the protection of the so-called “negative
right” of freedom of association has not been clarified in the Court’s case-law so far.
It transpires from the travaux préparatoires, as mentioned in the judgment, that the
member States were not prepared to accept the inclusion in the Convention of a provision modelled on Article 20 § 2 of the United Nations Universal Declaration which
would have expressly granted the right not to belong to an association, the reason for
their opposition being the existence of “closed-shop systems” in certain countries. In
Young, James and Webster v. the United Kingdom (13 August 1981, § 52, Series A no.
44), the Court held that, even assuming that a general rule such as the one contained
in Article 20 § 2 of the Universal Declaration could not be regarded as itself enshrined
in the Convention, it did not follow that the negative aspect of a person’s freedom of
association fell completely outside the ambit of Article 11 of the Convention and that
each and every compulsion to join a particular trade union was compatible with the
intention of that provision. That a negative right of association is protected by Article
11, at least to some extent, has been confirmed in the Court’s subsequent case-law,
but as the majority rightly stressed, the Court has hitherto not taken any definite
stand on whether the negative and positive aspects of the right to freedom of association should be afforded the same level of protection (see, in particular, Sigurður A.
Sigurjόnsson v. Iceland, 30 June 1993, § 35, Series A no. 264). I agree with the majority
that it is difficult to decide this issue in the abstract since it can only be properly addressed in the circumstances of a given case.
3. The present case concerns the use of closed-shop agreements between the trade
union SID (now 3F) and, respectively, FDB (which is the Danish consumer cooperative COOP) and a private nursery. Both applicants were aware that membership of
SID was a condition of employment before they accepted the jobs with their respective employers. The majority correctly stated that the essential object of Article 11
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is to protect the individual against arbitrary interference by public authorities and
that there was no direct intervention by the respondent State in any of the matters
complained of in the present case. Accordingly, a violation of that Article can only
be found if it is established that the State failed to fulfil a positive obligation to secure
the effective enjoyment of a right of the applicants to enter into a contract of employment with a private employer without their being confronted with a condition to join
a specific trade union.
In its case-law to date, the Court has only ruled on the scope of Article 11 in different circumstances. Thus Young, James and Webster (cited above) concerned the
enforcement of a closed-shop agreement which did not exist at the time the applicants were first recruited. In Sibson v. the United Kingdom (20 April 1993, Series A
no. 258), a closed-shop agreement never came into effect although the applicant was
forced to leave his job because of a demand to join a union which was not prescribed
at the time of his recruitment. Sigurður A. Sigurjónsson is also to be distinguished, as
in that case the obligation for the applicant to be a member of Frami was prescribed
by law. In that case there was direct interference by the State with the freedom of association. Furthermore, the obligation was only lawfully imposed after the applicant
had obtained his taxicab licence.
The Government argued with reference to the above case-law that Article 11 only
affords protection against closed-shop agreements if the requirement to join a trade
union was imposed after the recruitment of the individual, either because the requirement did not exist at the time of recruitment or because the individual was not
informed about it until later. I agree with the majority that such a limitation of the
scope of protection of the freedom not to be compelled to join a trade union cannot
be deduced from the Court’s case-law. It appears from the previous judgments that
the Court’s examination was limited to the circumstances of the individual cases
and it cannot therefore justifiably be concluded that the Court intended to exclude
protection of the negative right of association in other cases such as, for example, the
present one. Furthermore, I agree with the majority that there are no reasons to make
a distinction of principle in terms of the scope of protection guaranteed by Article 11
between pre-entry and post-entry closed-shop agreements. What matters is whether
the criteria which, in the Court’s case-law, have been decisive for finding a violation
of the negative right of freedom of association apply equally to the circumstances of
the present case. In the judgments mentioned above it was a condition for finding a
violation that the applicant had been exposed to a form of treatment which “strikes at
the very substance of the freedom of association”.
4. When deciding whether a Contracting State has complied with a positive obligation under the Convention, the Court must examine whether a fair balance has
been struck between the competing interests of the individual and the community
as a whole, but it has always acknowledged that the Contracting States, in achieving such a balance, must be granted a certain margin of appreciation. The scope of
this margin depends on the Convention issue at stake. The majority rightly stated
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that, in the field of labour market relations, the Court has consistently held that the
Contracting States enjoy a wide margin of appreciation. However, the majority have
modified this established case-law in so far as the margin of appreciation in the field
of closed-shop agreements is now considered to be “reduced”. As justification for
this change, the majority referred to the need in a democracy to achieve “a balance ...
which ensures the fair and proper treatment of minorities and avoids any abuse of a
dominant position”. In Young, James and Webster, an identical argument was relied
on, but only as a principle to be taken into account when assessing the necessity of
interference with the right to freedom of association.
I fail to see how such a principle – however relevant it may be in other contexts –
constitutes a convincing argument for increasing the Court’s involvement in the
assessment of delicate social and political matters such as those in issue in the instant
case. In any event, such a principle is not the only one to be taken into account when
determining the scope of the Court’s scrutiny in this field. Others may point in the
opposite direction. In this connection the majority seem to have overlooked an element which in my opinion should be given importance. Closed-shop agreements like
those in the present case are made between private contracting parties, and obliging
the Contracting States to prohibit such agreements in the interests of third persons
interferes with the rights of others to freedom of contract. In my view, the Court
should be careful not to go too far by imposing on Contracting States its own opinion
on how such conflicting interests between private individuals should be resolved.
This does not mean that I rule out the possibility that interference may, in certain
circumstances, be necessary in order to protect an individual’s negative right of association, for instance against abuse of a dominant position, but it should only be done
where the interests of that person would otherwise be seriously harmed.
5. The majority found that both applicants were compelled to join a trade union
against their will as they would otherwise not have been recruited, and that they were
individually and substantially affected by the closed-shop agreements because they
faced dismissal if they refused to comply with the requirement.
In my opinion, the circumstances of the present case cannot justify this conclusion. It is of course true that the requirement to join a specific trade union constituted
a “compulsion” in the sense that the applicants would not have been recruited or
would later have been dismissed had they refused to comply with it.
However, it is far from unusual that an individual seeking a job is “compelled” to
accept requirements which are contrary to, for example, his personal views or which
interfere with his private or family life (see, mutatis mutandis, Dahlab v. Switzerland
(dec.), no. 42393/98, ECHR 2001-V (requirement for a teacher not to wear a headscarf), and Madsen v. Denmark (dec.) no. 58341/00, 7 November 2002 (requirement
to undergo random urine tests for alcohol, drugs or other intoxicating substances)).
It is also quite normal that non-compliance with such requirements may lead to dismissal. This does not in itself raise an issue under the Convention – especially if the
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employment is in the private sector – as the Convention does not grant a right to find
a job and the individual is free to seek employment elsewhere.
However, the situation may be different if an individual is compelled to accept
interference with freedoms guaranteed by the Convention because he or she would
otherwise be exposed to substantial hardship, for example if there are no reasonable
prospects of finding a job in his or her line of work without such a requirement or
where a change of job would cause considerable inconvenience. Thus in Young, James
and Webster the Court found a violation of Article 11 because the requirement to
join a trade union under threat of dismissal involved loss of livelihood for the applicants, some of whom had been employed for long periods before the requirement
was introduced. The situation was similar in Sigurður A. Sigurjónsson, where the applicant risked losing his taxicab licence if he did not comply with the obligation to
join Frami. On the other hand, in Sibson the applicant was not faced with a threat
of dismissal involving loss of livelihood as he could have been transferred to work at
another location for the same employer.
Whether a requirement to join a trade union under threat of dismissal substantially affects an individual must be determined on the basis of the circumstances of
a given case. Even if I agree with the majority that the distinction between pre-entry
and post-entry agreements is not as such decisive for the scope of protection of Article 11, it is in my opinion reasonable to assume that an individual may more easily
be found to be substantially affected where he or she is forced to leave a job because of
closed-shop agreements which are perhaps introduced several years after the recruitment, than where an individual is dismissed shortly after recruitment for refusal to
join a trade union even though he or she knew that membership was a condition of
recruitment.
6. The applicant Sørensen did not apply for a permanent job but only wanted to
be employed as a holiday relief worker in the summer period until he commenced
his university studies. Three weeks after his recruitment, he informed his employer
that he did not want to become a member of SID and he was dismissed the following
day. It is undisputed that he would have had no difficulties in finding another similar
job either before accepting the job with FDB or after his dismissal. In these circumstances I fail to see that he suffered any real hardship or for that matter was put in a
worse position than the applicant in Sibson. To find that this applicant was “substantially affected” would in my opinion strip that requirement of any reasonable content.
The applicant Rasmussen is a gardener by profession. Following a period of unemployment he commenced working in May 1999 at a nursery. He is still employed
there. The gardening and horticultural sector is one of those sectors where closedshop agreements exist. However, it is far from clear to what extent that sector is
covered by closed-shop agreements. The Government have submitted an estimate
according to which between 39 and 53% of jobs in the sector are covered by such
agreements. The applicant does not dispute the figures as such but submits that a
distinction should be made between three different kinds of gardener, and that he is
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only qualified to obtain a job in one line of gardening in which, according to his estimate, the percentage of jobs with closed-shop agreements is higher – probably 80%.
However, he has not provided any more precise information in support of this claim.
Nor has he provided any information about his personal difficulties in finding a job,
in particular as regards the length of time he was unemployed, how many jobs, if any,
he applied for before being recruited by his present employer, whether he later tried
to find a job not subject to a closed-shop agreement or how many jobs not covered by
a closed-shop agreement were available within a reasonable distance of his home. In
these circumstances, I am unable to accept that this applicant has substantiated that
the closed-shop agreements limited his possibilities of finding a job to such an extent
that he could be considered to have been substantially affected.
7. Finding that neither of the applicants was substantially affected by closed-shop
agreements, it is not necessary for me to consider whether their personal views and
opinions were compromised to such an extent that it struck at the very substance
of the freedom of association. Nor do I find it necessary to express an opinion on
whether the closed-shop agreements – had the applicants been substantially affected
by them – were justified with reference to the fair balance which has to be struck between their interests and the need to ensure that trade unions are permitted to strive
for the protection of their members’ interests.
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ARTICLE 14 – PROHIBITION OF
DISCRIMINATION

Discrimination against land-owners opposed to hunting
Chassagnou and others v. France
Judgment of 29 April 1999 [Grand Chamber]
THE FACTS
Pursuant to the Law of 10 July 1964, known as the ‘Loi Verdeille’, approved municipal
hunters’ associations (Associations communales de chasse agréées – “ACCAs”) and
approved inter-municipality hunters’ associations (Associations inter-communales de
chasse agréées – “AICAs”) were created. The law required the owners of landholdings
smaller in area than a certain threshold, which varied from one département to another (20 hectares in Dordogne and Gironde and 60 hectares in Creuse), to become
members of any ACCA set up in their municipality and to transfer to it the hunting
rights over their land in order to create municipal hunting grounds.
The right to hunt belongs to the owner on his land, but the creation of an ACCA results in the pooling of hunting grounds within the municipality, so that the members
of the association can hunt throughout the area thus formed. Under certain conditions, the owners of landholdings attaining in a single block a specified minimum
area (60 hectares in Creuse and 20 hectares in Gironde and Dordogne) may object to
inclusion of their land in the ACCA’s hunting grounds or request its removal from
them.
The case concerned three applications originally lodged by ten French nationals.
A. Mrs Chassagnou, Mr R. Petit and Mrs Lasgrezas
Mrs Chassagnou, Mr R. Petit and Mrs Lasgrezas were born in 1924, 1936 and 1927
respectively. All three are farmers and live in the département of Dordogne, Mrs
Chassagnou at Tourtoirac and the other two at Sainte-Eulalie-d’Ans.
They own landholdings there smaller than 20 hectares in a single block which are
included in the hunting grounds of the ACCAs of Tourtoirac and Chourgnac-d’Ans.
In 1985, as members of the Anti-Hunting Movement (“the ROC”), and later of the
Association for the Protection of Wildlife (“the ASPAS”), an approved association
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of recognised public usefulness with regard to the protection of Nature, the applicants placed notices at the boundaries of their property bearing the words “Hunting
prohibited” and “Sanctuary”. The ACCAs of Tourtoirac and Chourgnac-d’Ans then
applied for an injunction requiring the removal of these notices. The judge competent
to hear urgent applications granted the injunction sought by a decision of 26 September 1985, which was upheld on 18 June 1987 by the Bordeaux Court of Appeal.
On 20 August 1987 the prefect of Dordogne rejected an application for the removal of their land from the hunting grounds of the Tourtoirac and Chourgnac-d’Ans
ACCAs.
They then applied for judicial review of that decision to the Bordeaux Administrative Court, which found against them in a judgment of 26 May 1988.
On 30 July 1987 the applicants had brought civil proceedings against the ACCAs
of Tourtoirac and Chourgnac-d’Ans in the Périgueux tribunal de grande instance. On
13 December 1988 the Périgueux tribunal de grande instance gave judgment in the
applicants’ favour.
On 23 December 1988 the Tourtoirac and Chourgnac-d’Ans ACCAs appealed to
the Bordeaux Court of Appeal. On 18 April 1991 that court set aside all the provisions
of the judgment of 13 December 1988.
By a judgment of 16 March 1994 the Third Civil Division of the Court of Cassation
dismissed an appeal on points of law by the applicants.
B. Mr Dumont, Mr A. Galland, Mr P. Galland, Mr E. Petit, Mr M. Petit and Mr
Pinon
Mr Dumont, Mr A. Galland, Mr P. Galland and Mr E. Petit (who died in June 1995)
were born in 1924, 1926, 1936 and 1910 respectively; Mr M. Petit and Mr Pinon were
born in 1947. They are all farmers living at Genouillac in the département of Creuse.
They own landholdings there smaller than 60 hectares in a single block which are
included in the hunting grounds of the ACCAs of La Cellette and Genouillac and
describe themselves as opposed to hunting on ethical grounds. They too are members
of the ASPAS.
In August and September 1987, each of the applicants requested the prefect of
Creuse to remove their land from the hunting grounds of the ACCAs in question.
They then applied to the Limoges Administrative Court for judicial review of the implicit refusals constituted by the prefect’s failure to reply, relying on the provisions of
the Convention and those of the International Covenant on Civil and Political Rights
and the ILO Convention of 1948 on freedom of association.
On 28 June 1990, the Limoges Administrative Court dismissed the appeals in six
identical judgments. The applicants appealed to the Conseil d’Etat, but on 10 March
1985 the Conseil d’Etat dismissed their appeals.
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C. Mrs Montion
Mrs Montion was born in 1940 and works as a secretary. She lives at Sallebœuf in the
département of Gironde. The applicant and her husband, who died in February 1994,
were the owners of a landholding of 16 hectares which formed part of the hunting
grounds of the Sallebœuf ACCA.
As a member of the National Society for the Protection of Nature (“the SNPN”)
and the ROC, Mr Montion unsuccessfully requested during the procedure to set up
the ACCA that his land be designated an ACCA reserve. Similar requests to the prefect of Gironde and to the chairman of the ACCA were refused.
On 13 August 1987 Mr Montion and the SNPN asked the Bordeaux Administrative Court to set aside the decisions of 25 June and 10 July 1987 as being ultra vires.
By a judgment of 16 November 1989 the Bordeaux Administrative Court rejected
these applications.
Next, Mr Montion and the SNPN appealed to the Conseil d’Etat. On 10 May 1995
the Conseil d’Etat dismissed the appeals by a judgment giving the same reasons as
those it had given on 10 March of the same year in the cases of Mr Dumont, Mr A.
Galland, Mr P. Galland, Mr E. Petit, Mr M. Petit and Mr Pinon.
The applicants complained that the compulsory inclusion of their land in the
hunting grounds of the ACCAs in question and the obligation to join an association
of whose objects they disapproved had violated their right of property, their right
to freedom of association and their right to freedom of thought and conscience, set
forth in Article 1 of Protocol No. 1 to the European Convention on Human Rights
and Articles 11 and 9 of the Convention. They also complained of discrimination
contrary to Article 14 of the Convention.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL NO. 1 TAKEN
SEPARATELY
The applicants complained that the compulsory transfer of the hunting rights over
their land to an ACCA, pursuant to the provisions of the Loi Verdeille, constituted
an interference with their right to the peaceful enjoyment of their possessions, as
secured by Article 1 of Protocol No. 1, which provides:
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.
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The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.”

The Court notes that, although the applicants have not been deprived of their right
to use their property, to lease it or to sell it, the compulsory transfer of the hunting
rights over their land to an ACCA constitutes an interference with the applicants’ enjoyment of their rights as the owners of property. Accordingly, the second paragraph
of Article 1 is applicable in the case.
As far as the aim of that interference was concerned, the Court considered that it
was undoubtedly in the general interest to avoid unregulated hunting and encourage
the rational management of game stocks.
The Court considers that none of the options mentioned by the Government (possibility for the applicants to enclose their land, or apply for it to be designated as game
reserves or nature reserves) would in practice have been capable of absolving the
applicants from the statutory obligation to transfer hunting rights over their land to
ACCAs. With regard to the various forms of statutory considerations mentioned by
the Government, the Court takes the view that these cannot be considered to represent fair compensation for loss of the right of use.
As they are all owners of properties smaller than the minimum areas required for
a valid objection, the applicants could not therefore avoid the compulsory transfer of
the hunting rights over their land to the ACCAs of their municipalities.
However, such compulsory transfer is an exception to the general principle laid
down by Article 544 of the Civil Code, which provides that ownership means the
right to enjoy and dispose of things in the most absolute manner, provided that one
does not use them in a way prohibited by law.
The Court considers that the result of the compulsory-transfer system which it
lays down has been to place the applicants in a situation which upsets the fair balance to be struck between protection of the right of property and the requirements
of the general interest. Compelling small landowners to transfer hunting rights over
their land so that others can make use of them in a way which is totally incompatible
with their beliefs imposes a disproportionate burden which is not justified under the
second paragraph of Article 1 of Protocol No. 1. There has therefore been a violation
of that provision [12 votes to 5].
II.	ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL NO. 1 TAKEN IN
CONJUNCTION WITH ARTICLE 14 OF THE CONVENTION
The applicants submitted that the provisions of the Loi Verdeille discriminated
against them in two ways, one grounded on property and the other on their opinions
and lifestyle. They relied on Article 14 of the Convention, which provides:
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“The enjoyment of the rights and freedoms set forth in [the] Convention shall
be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

They considered themselves victims of one form of discrimination arising, in the
system instituted by the Loi Verdeille, from the fact that only the owners of landholdings of 20 hectares or more in area or those having sufficient means to erect a costly,
impenetrable fence were exempted from the obligation to transfer their rights to the
ACCAs.
They submitted that there was a second discrimination in that hunters had been
accorded favourable treatment, since in consideration for their private right to hunt
they had been given the right to hunt over a wider area, whereas non-hunters had
lost, without any compensation or consideration, not only their right of use but also
their freedom of thought and the freedom to manifest their beliefs by putting their
ethics into practice on their own property. In addition, hunters’ groups received free
of charge, by compulsory transfer, rights over private land, whereas nature conservation associations could no longer receive, by voluntary transfer, rights over the land
of their own members.
In the present case the Court must consider the consequences of the Loi Verdeille
on the creation of ACCAs for enjoyment of the rights secured to the applicants as
landowners by Protocol No. 1. The discriminatory treatment alleged by the applicants lies in the distinction drawn between the owners of 20 hectares or more of land
in Dordogne and Gironde, or 60 hectares in Creuse, who may object to the compulsory transfer of their hunting rights to an ACCA, and those like the applicants owning land smaller in area, who may not. The properties of the various applicants in the
present case provide a very good illustration of the various situations that can arise;
those of Mrs Chassagnou, Mr R. Petit and Mrs Lasgrezas are situated in Dordogne,
a département where the setting-up of an ACCA is voluntary and the threshold for
objections is 20 hectares, whereas those of Mr Dumont, Mr P. Galland, Mr A. Galland, Mr M. Petit and Mr Pinon are in Creuse and Mrs Montion’s is in Gironde, and
in these départements the setting-up of an ACCA is compulsory, but the threshold for
objections is 60 hectares in Creuse and 20 hectares in Gironde.
The Court reiterates that a difference in treatment is discriminatory if it “has no
objective and reasonable justification”, that is if it does not pursue a “legitimate aim”
or if there is not a “reasonable relationship of proportionality between the means
employed and the aim sought to be realised”. Moreover, the Contracting States enjoy
a certain margin of appreciation in assessing whether and to what extent differences
between otherwise similar situations justify a different treatment (see, most recently,
Larkos v. Cyprus [GC], no. 29515/95, § 29, ECHR 1999-I).
The Court observes that the respondent State sought to justify the difference in
treatment between small and large landowners by pleading the need to pool small
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plots of land in order to promote the rational management of game stocks. While
accepting that a measure which leads to a difference in treatment between persons
placed in comparable situations may be justified in the public interest, the Court considers that in the present case the Government have not put forward any convincing
explanation as to how the general interest could be served by the obligation for small
landowners only to transfer their hunting rights.
At first sight, the rational exploitation of game stocks in a particular municipality
is just as indispensable on large properties as on small ones and the Government have
not shown the existence of any preponderant interest which could justify use of the
criterion of the area of the land as the sole means of differentiation. The Court fails
to see what could explain the fact that, in one and the same municipality, large landowners may keep for themselves exclusive hunting rights over their land, particularly
with a view to deriving income from them, and are exempted from the obligation to
transfer these rights to the community or, not hunting there themselves, may prohibit hunting by others on their land, whereas small landowners, on the contrary, are
obliged to transfer the rights over their land to an ACCA.
Moreover, while it may appear to be in the interest of hunters who own small plots
of land to band together in order to obtain larger hunting grounds, there is no objective and reasonable justification for compelling people who have no wish to band
together to do so, by means of a compulsory transfer, on the sole criterion of the area
of the land, which, as the Government moreover admitted, is a rather approximate
yardstick.
Furthermore, in those départements where the formation of an ACCA is voluntary, as in Dordogne, where out of 555 municipalities only 53 have ACCAs, application of the Loi Verdeille leads to situations in which some small landowners are
obliged to transfer hunting rights over their land to an ACCA whereas, in a neighbouring municipality with the same type of terrain and the same wildlife species but
not affected by the Loi Verdeille, all landowners, whether their holdings are large or
small, are free to use their property as they wish.
In conclusion, since the result of the difference in treatment between large and
small landowners is to give only the former the right to use their land in accordance
with their conscience, it constitutes discrimination on the ground of property, within
the meaning of Article 14 of the Convention. There has therefore been a violation of
Article 1 of Protocol No. 1 taken in conjunction with Article 14 of the Convention
[14 votes to 3].
III.	ALLEGED VIOLATION OF ARTICLE 11 OF THE CONVENTION TAKEN
SEPARATELY
The applicants submitted that they had suffered an infringement of their freedom of
association on account of the fact that pursuant to the relevant provisions of the Loi
Verdeille they had against their will been made automatic members of an approved
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municipal hunters’ association, which the Law did not permit them to leave. They
relied on Article 11 of the Convention, which provides:
“1. Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the
protection of his interests.
2. No restrictions shall be placed on the exercise of these rights other than such
as are prescribed by law and are necessary in a democratic society in the interests
of national security or public safety, for the prevention of disorder or crime, for
the protection of health or morals or for the protection of the rights and freedoms
of others. This Article shall not prevent the imposition of lawful restrictions on
the exercise of these rights by members of the armed forces, of the police or of the
administration of the State.”

It was not contested by those who appeared before the Court that the obligation to
join an ACCA imposed on the applicants by the Loi Verdeille was an interference
with the “negative” freedom of association. The Court shares that opinion and will
accordingly consider the complaint under Article 11 in the light of Article 9, since
protection of personal opinions is one of the purposes of the freedom of association,
which implies a negative freedom of association (see the Sigurður A. Sigurjónsson
v. Iceland judgment of 30 June 1993, § 37, Series A no. 264).
Such interference breaches Article 11 unless it is “prescribed by law”, is directed
towards one or more of the legitimate aims set out in paragraph 2 and is “necessary
in a democratic society” for the achievement of that aim or aims.
Those appearing before the Court agreed that the interference was prescribed by
law, since the obligation for the applicants to join the ACCA of their municipality was
imposed by the Loi Verdeille of 1964.
While hunting was an ancient activity that had been engaged in for thousands of
years, it was nevertheless true that with the evolution of new lifestyles its main purpose in the present day was to provide pleasure and relaxation to those who took part
in it while respecting its traditions. However, the organisation and regulation of a
leisure activity might also be a matter for which the State bore responsibility, particularly as regards its duty to ensure, on behalf of the community, the safety of people
and property. The Court accordingly considers that the legislation in issue pursued a
legitimate aim for the purposes of paragraph 2 of Article 11 of the Convention.
However, the only aim invoked by the Government to justify the interference
complained of was “protection of the rights and freedoms of others”. Where these
“rights and freedoms” are themselves among those guaranteed by the Convention
or its Protocols, it must be accepted that the need to protect them may lead States to
restrict other rights or freedoms likewise set forth in the Convention. It is precisely
this constant search for a balance between the fundamental rights of each individual
which constitutes the foundation of a “democratic society”.
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In the present case, the Government pleaded the need to protect or encourage
democratic participation in hunting. Even supposing that French law enshrines a
“right” or “freedom” to hunt, the Court notes, like the Bordeaux Administrative
Court, that such a right or freedom is not one of those set forth in the Convention,
which does, however, expressly guarantee the freedom of association.
In order to determine whether it can be justified to require landowners opposed
to hunting to join a hunters’ association, the Court has had regard to the following
considerations.
The applicants are opposed to hunting on ethical grounds and the Court considers that their “convictions” in this respect attain a certain level of cogency, cohesion
and importance and are therefore worthy of respect in a democratic society (see the
Campbell and Cosans v. the United Kingdom judgment of 25 February 1982, § 36,
Series A no. 48). Accordingly, the Court considers that the obligation for persons
opposed to hunting to join a hunters’ association may appear, prima facie, to be incompatible with Article 11.
Moreover, an individual does not enjoy the right to freedom of association if in
reality the freedom of action or choice which remains available to him is either nonexistent or so reduced as to be of no practical value (see the previously cited Young,
James and Webster v. the United Kingdom judgment of 13 August 1981, § 63, Series A
no. 44, § 56).
The Court notes that in the present case the applicants do not have any reasonable
chance of being able to resign their membership. The fact that their properties are included in the hunting grounds of an ACCA and that they do not own a large enough
area of land to lodge an objection is sufficient to make their membership compulsory.
The Court further observes that all public property belonging to the State, a
département or a municipality, public forests and land belonging to the French National Railway Company are expressly excluded from the ambit of the Loi Verdeille.
In other words, the need to pool land for hunting applies only to a limited number
of private landowners, whose opinions are not taken into consideration in any way
whatsoever. Also, the Court notes that any landowner possessing more than 20 hec
tares (60 in Creuse) or an entirely enclosed property may object to membership of an
ACCA.
In the light of the foregoing considerations, the arguments put forward by the
Government are not sufficient to establish that it was necessary to compel the applicants to become members of the ACCAs in their municipalities despite their personal
convictions. With respect to the need to protect the rights and freedoms of others to
ensure democratic participation in hunting, an obligation to join an ACCA which
is imposed on landowners in only one municipality in four in France cannot be regarded as proportionate to the legitimate aim pursued. Nor can the Court see why it
might be necessary to pool only small properties while large estates, both public and
private, are protected from democratic participation in hunting.
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To compel a person by law to join an association such that it is fundamentally
contrary to his own convictions to be a member of it, and to oblige him, on account
of his membership of that association, to transfer his rights over the land he owns so
that the association in question can attain objectives of which he disapproves, goes
beyond what is necessary to ensure that a fair balance is struck between conflicting
interests and cannot be considered proportionate to the aim pursued.
There has therefore been a violation of Article 11 [12 votes to 5].
IV.	ALLEGED VIOLATION OF ARTICLE 11 OF THE CONVENTION TAKEN IN
CONJUNCTION WITH ARTICLE 14
The Court considers that examination of the complaint under Article 11 read in
conjunction with Article 14 is in substance analogous to the examination conducted above with regard to Article 1 of Protocol No. 1 and it sees no reason to depart
from its previous conclusion. It will confine itself to the observation that the law does
indeed create a difference in treatment between persons in comparable situations,
namely the owners of land, since those who own 20 hectares or more of land in a
single block may object to the inclusion of their land in the ACCA’s hunting grounds,
thus avoiding compulsory membership of the association, whereas those who, like
the applicants, possess less than 20 or 60 hectares of land may not.
The Court considers that the Government have not put forward any objective and
reasonable justification for this difference in treatment, which obliges small landowners to become members of ACCAs but enables large landowners to evade compulsory
membership, whether they exercise their exclusive right to hunt on their property
or prefer, on account of their convictions, to use the land to establish a sanctuary or
nature reserve.
In conclusion, there has been a violation of Article 11 of the Convention taken in
conjunction with Article 14 [16 votes to 1].
V.	ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTION
The applicants complained of an infringement of their freedom of thought and conscience and relied on Article 9 of the Convention, which provides:
“1. Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief and freedom, either alone
or in community with others and in public or private, to manifest his religion or
belief, in worship, teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the
interests of public safety, for the protection of public order, health or morals, or
for the protection of the rights and freedoms of others.”

361

Owlets of Minerva.indd 361

26-10-2011 9:50:50

Boštjan M. Zupančič
The Court considers that in the light of the conclusions it has reached with regard to
Article 1 of Protocol No. 1 and Article 11 of the Convention, taken both separately
and in conjunction with Article 14, it is not necessary to conduct a separate examination of the case from the standpoint of Article 9.
[Editors’ note: the Court awarded each of the applicants 30,000 French francs in respect of non-pecuniary damage.]
PARTLY CONCURRING AND PARTLY DISSENTING OPINION OF JUDGE
ZUPANČIČ
I.
In my opinion the case has been erroneously circumscribed from the beginning and
the central question, which ought to have been the main focus of the inquiry, has thus
been diffused into a series of separate issues. Were the issue here defined as one of
discrimination lato sensu, the question would then have been: “Has the Loi Verdeille
discriminated against landowners who oppose hunting by giving certain, allegedly ex
cessive, rights to hunters?”
In order to see the issue in a proper perspective it has to be understood, of course,
that the purpose of practically every legal norm – whether it is command, proscription or authorisation – is to distinguish between different categories (classes) of legal
subjects. Even criminal laws “discriminate” in this sense between those who continue to be presumed innocent and those who have been found guilty. Every legal
system operates through conceptual distinctions entailing legal consequences – in
constitutional, civil, criminal, administrative, international, etc. branches of the law.
The meaning of the Latin verb “discriminare” is simply to distinguish, to perceive
relevant differences, etc.
Even in ordinary language, however, the word “discrimination“ acquires its pejorative connotation unless there is reasonable justification for the differential treatment of an individual (or a whole class of individuals).1 Where such differential treatment, due to prejudice or simply the lack of rational consideration, is coupled with
the use of power, we speak of arbitrariness, capriciousness, inconstancy, irregularity,
unpredictability ... We intuitively understand that these attributes are wholly irreconcilable with the ideal of the rule of law, état de droit, Rechtsstaat, etc.

1

Of course, such differential treatment may be either discriminatory (stricto sensu) or preferential. In
the latter case we speak of privileges. These privileges for one class of legal subjects, however, often
(in all zero sum situations) run counter to the interests of another class of legal subjects. What is a
privilege for one may be a loss or a nuisance for another.
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The ideal of the rule of law, on the other hand, presupposes the generality of the
laws, i.e., their plain and even applicability (in abstracto) and their uniform application (in concreto). The reason why laws must be promulgated in advance and why they
must be abstract, as opposed to, for example, leges in privos datae, lies therein.
The high level of conceptual differentiation, i.e., the constant creation of new normative distinctions is what distinguishes a developed legal system from a primitive
one. Thus the developed legal systems are facing one basic dilemma: “How to main
tain equality before the law, equal protection of the laws, etc. – while incessantly pro
ducing new legal distinctions (“discriminations”), new legal categories, new classes of
legal subjects to be treated differently ...?” Thus the central contradiction of everything
legal is the constant oscillation between the imperative of equality on the one hand
and the constant need for further discrimination on the other hand.
Since this dialectic is at the bottom of everything legal – the creation of new laws,
the uniformity of case-law, the stare decisis principle, the non-arbitrary use of executive power – the iron repertory of legal concepts can in the final analysis no longer
furnish us with definite and reliable criteria for judgment. Legal systems with their
different modes of interpretation of legal norms supply the ready-made criteria for
judgments according to law. But when the question is being asked, for example before a constitutional court, as to whether a particular law as such may or may not be
discriminatory, such criteria are of little use.
Modern constitutional courts and supreme courts (with the power of judicial review) faced with questions of discrimination in one case after another, must resort to
the meta-juridical criterion of reasonableness when determining whether a particular law, a particular judicial or administrative decision is arbitrary and capricious,
unjustifiably discriminatory, etc.
Needless to say, this criterion of reasonableness may degenerate into a non-legal
policy consideration. Excessive consideration of the validity of the legislature’s intentions will tend to make the court applying it transgress the limits of judicial restraint.
Yet the issue is not judicial restraint. The issue is preservation of the autonomy of
legal reasoning.
At the other extreme we have the timid and defensive regression to positivisticformalistic legal formulae characteristic of the new constitutional courts which have
not yet established themselves vis-à-vis the legislative and the executive branches of
power. But as we pointed out above, before the courts of last appeal there can be no
simple praecepta; these courts must go beyond the mere interpretation of particular
laws with which the ordinary courts are charged.
It would seem that we are caught somewhere between these two extremes when
interpreting the Convention and its Article 14.
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II.
Fortunately, however, it is much easier to say what is not reasonable than what is
reasonable. The particular case before us, if it were defined in terms of discrimination, would raise the single issue of the justification for the differential treatment
of landowners opposed to hunting vis-à-vis hunters. The case has been sufficiently
politicised by the applicants themselves to bring this question of principle into the focus of this controversy. Landowners opposed to hunting in fact allege that the “hunters’ lobby” in France is a politically privileged interest group. The applicants further
maintain, almost ideologically, that they are, as a matter of principle, “viscerally”
opposed to the killing of animals as well as to their own pro forma membership of
the local ACCAs.
What somewhat obscures the obvious question here is the fact that the landowners concerned derive their standing (legitimatio activa) from their property right, i.e.,
their ownership of the land on which hunting takes place. Imagine, however, that
they owned no land but were opposed on principle to the killing of game, because
they were advocates of animals’ rights, say. They would maintain that the law permitting hunting at all, because of suspect legislative motivation, discriminated against
them; they would have to maintain that such a law gave the right to kill animals to
hunters, whereas the legislature had unjustifiably ignored their own principled opposition to such a “barbaric practice”.
To put this in the context outlined above we would have to say that the legislature
here created the select class of “hunters” together with their allegedly unreasonable
privileges. On account of these unreasonable privileges of the hunters, those opposed
to hunting would maintain they were placed at a disadvantage, i.e. discriminated
against. They would further maintain that there was really no rational basis for the
hunters’ privileges since hunting served no identifiable social purpose but was simply an anachronistic continuation of aristocratic prerogatives, the pursuit of pleasure, etc. They would maintain that the granting of hunting rights – irrespective of
the property link – was arbitrary because there was no reasonable justification for it
whatsoever.
In the case before us one would have to agree, a fortiori, that legal privileges granted with no rational basis cause arbitrarily imposed nuisances (immissiones in Roman
law) to those who are, by the force of law, compelled to tolerate the legal exercise of
these privileges on their own land. To say that they have the possibility of escaping
this predicament by fencing their 20 hectares of property would seem to add insult to
injury. Clearly, therefore, we are dealing here with the issue of discrimination per se.
III.
Yet it is not obvious to me that hunting as such has no identifiable social purpose or
utility. If it were so there would be countries in which hunting would be categorically
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outlawed. I know of no such country. I could agree, arguendo, that the class of those
opposed to hunting may feel discriminated against, especially if they believe that
hunting is an abominable practice which involves killing innocent animals.
But it is also clear that the issue then comes down to the question of reasonableness, vel non, of hunting as a social practice. Since it is further clear that it is impossible to say, except in a purely ideological perspective, that hunting is unreasonable, the
Court is then in a position where it must balance the reasonableness of hunting on
the one hand and the necessary immissiones to be suffered by those opposed to hunting on their land on the other hand. In equal-protection terms the test is then whether the alleged discrimination is rationally related to a legitimate legislative interest.
In this respect the Loi Verdeille is admittedly clumsy, i.e., it could be said that at
least in some aspects it is not rationally related to the legitimate societal interest. Yet
there are positive aspects to the Loi Verdeille, as persuasively explained in the dissenting opinion of Judge Costa. One must keep in mind that most of the problems derive
from the Loi Verdeille’s attempt to strike a fair compromise between the right to hunt
and the rights of private landowners. If the two aspects were separated, as they are
in many countries where the landowners have neither automatic membership of the
hunting organisation nor the right or possibility to prevent hunting on their land, the
Loi Verdeille’s somewhat awkward solutions would not even be necessary. It is thus
somewhat inappropriate to penalise the French legislature because it tried to strike a
fair balance between hunters’ rights and the rights of landowners – and thereby laid
itself open to the reproach of discrimination. It is for this reason, too, that I cannot
bring myself to maintain that the Loi Verdeille fails the rational relationship test.
It should also be understood, however, that the mild rational relationship discrimination test applies to social and economic issues, hunting versus environmental protection being one of them. If this was a suspect classification in terms of race, alienage
or national origin, etc., the strict scrutiny test would apply, i.e. the Convention would
be deemed to be violated unless there were a compelling State interest and the law
in question would be suitably tailored to serve it. If gender or illegitimacy, etc., were
the issue the heightened scrutiny test would be applicable, i.e. the law would be in
violation unless it was substantially related to a sufficiently important State interest.
Admittedly, these are tests of equal protection typically applicable in constitutional litigation before constitutional courts. But the only relevant difference here
is that we decide in concreto and inter partes, the abstract erga omnes impact of our
decision being implicit in deciding the individual claim. Substantially the problem of
discrimination is the same.
Apart from that, I concede to the majority that the intended privilege of automatic
membership of an ACCA may for certain landowners be a privilegium odiosum, i.e.
in violation of their freedom of association – for purely subjective, moral and even
ideological reasons.
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Discrimination on grounds of sexual orientation – authorisation to
adopt
E.B. v. France
Judgment of 22 January 2008 [Grand Chamber]
THE FACTS
The applicant was born in 1961 and lives in Lons-le-Saunier. She has been a nursery
school teacher since 1985 and, since 1990, has been in a stable relationship with a
woman, Ms R., who is a psychologist.
In 1998, the applicant made an application for authorisation to adopt a child. She
wanted to investigate the possibility of international adoption, in particular in Asia,
South America and Madagascar. She mentioned her sexual orientation and her relationship with her partner, Ms R.
In a letter of 26 November 1998 the decision of the president of the council for the
département refusing authorisation to adopt was served on the applicant. “Having
regard to her lifestyle” along with other reasons were cited including:
“... in examining any application for authorisation to adopt I have to consider
the child’s interests alone and ensure that all the relevant safeguards are in place.
Your plan to adopt reveals the lack of a paternal role model or referent capable of
fostering the well-adjusted development of an adopted child.
Moreover, the place that your partner would occupy in the child’s life is not
sufficiently clear: although she does not appear to oppose your plan, neither does
she seem to be involved, which would make it difficult for the child to find its
bearings.
Accordingly, all the foregoing factors do not appear to ensure that an adopted
child will have a sufficiently structured family framework in which to flourish. ...”

On 17 March 1999 the president of the council for the département of the Jura confirmed the refusal to grant the request for authorisation. On 13 May 1999 the applicant applied to the Besançon Administrative Court seeking to have the administrative decisions of 26 November 1998 and 17 March 1999 set aside. In a judgment of 24
February 2000 the Administrative Court set aside the decisions of 26 November 1998
and 19 March 1999.
The département of the Jura appealed. The Nancy Administrative Court of Appeal, in a judgment of 21 December 2000, set aside the lower court’s judgment. The
applicant appealed on points of law. On 5 June 2002 the Conseil d’Etat dismissed her
appeal.
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THE LAW
The applicant alleged that she had suffered discriminatory treatment that had been
based on her sexual orientation and had interfered with her right to respect for her
private life. She relied on Article 14 of the Convention taken in conjunction with
Article 8, which provide:
Article 8
“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”
Article 14
“The enjoyment of the rights and freedoms set forth in [the] Convention shall
be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

The Court, noting that the applicant based her application on Article 14 of the Convention, taken in conjunction with Article 8, reiterates at the outset that the provisions of Article 8 do not guarantee either the right to found a family or the right to
adopt (Fretté v. France, no. 36515/97, § 32, ECHR 2002-I), § 32). Neither party contests this. The right to respect for “family life” does not safeguard the mere desire to
found a family; it presupposes the existence of a family (see Marckx v. Belgium, judgment of 13 June 1979, § 31, Series A no. 31), or at the very least the potential relationship between, for example, a child born out of wedlock and his or her natural father
(see Nylund v. Finland (dec.), no. 27110/95, ECHR 1999‑VI ), or the relationship that
arises from a genuine marriage, even if family life has not yet been fully established
(see Abdulaziz, Cabales and Balkandali v. the United Kingdom, judgment of 28 May
1985, § 62, Series A no. 94), or the relationship that arises from a lawful and genuine
adoption (see Pini and Others v. Romania, nos. 78028/01 and 78030/01, § 148, ECHR
2004‑V).
Nor is a right to adopt provided for by domestic law or by other international
instruments, such as the Convention on the Rights of the Child, adopted by the United Nations General Assembly on 20 November 1989, or the Hague Convention of
29 May 1993 on the Protection of Children and Co-operation in Respect of International Adoption.
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In the instant case, the proceedings in question do not concern the adoption of a
child as such, but an application for authorisation to adopt one subsequently. The case
therefore raises the issue of the procedure for obtaining authorisation to adopt rather
than adoption itself. The Court is not therefore called upon to rule whether the right
to adopt should or should not fall within the ambit of Article 8 of the Convention
taken alone.
The present case does not concern adoption by a couple or by the same-sex partner
of a biological parent, but solely adoption by a single person. Whilst Article 8 of the
Convention is silent as to this question, the Court notes that French legislation expressly grants single persons the right to apply for authorisation to adopt and establishes a procedure to that end. Accordingly, the Court considers that the facts of this
case undoubtedly fall within the ambit of Article 8 of the Convention. Consequently,
the State, which has gone beyond its obligations under Article 8 in creating such a
right cannot, in the application of that right, take discriminatory measures within
the meaning of Article 14.
The applicant alleged in the present case that, in the exercise of her right under the
domestic law, she had been discriminated against on the ground of her sexual orientation. The latter is a concept covered by Article 14 of the Convention (see Salgueiro
da Silva Mouta v. Portugal, no. 33290/96, § 28, ECHR 1999-IX). The Court also points
out that in Fretté v. France (cited above), the applicant complained that the rejection
of his application for authorisation to adopt had implicitly been based on his sexual
orientation alone. There, the Chamber found that Article 14 of the Convention, taken
in conjunction with Article 8, was applicable (§ 33).
Accordingly, Article 14 of the Convention, taken in conjunction with Article 8, is
applicable in the present case, too.
After drawing a parallel with the case of Fretté v. France (no. 36515/97, § 32, ECHR
2002-I), the Court noted that the domestic administrative authorities, and then the
courts that heard the applicant’s appeal, had based their decision to reject her application for authorisation to adopt on two main grounds: the lack of a paternal referent in
the applicant’s household and the attitude of her long-standing and declared partner.
In the Court’s view, the latter ground relied on by the domestic authorities, based
on the attitude of the applicant’s partner, had nothing to do with any consideration
relating to the applicant’s sexual orientation. The partner did not feel committed by
her partner’s application to adopt. Her attitude was not without interest or relevance
in assessing the application. It was legitimate for the authorities to ensure that all
safeguards were in place before a child was taken into a family particularly where
they found that not one but two adults were members of the household. The applicant
cannot therefore be deemed to have been discriminated against on the ground of her
sexual orientation in that regard.
With regard to the ground relied on by the domestic authorities relating to the lack
of a paternal or maternal referent in the household of a person seeking authorisation
to adopt, the Court considers that this does not necessarily raise a problem in itself.
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However, in the circumstances of the present case it is permissible to question the
merits of such a ground, the ultimate effect of which is to require the applicant to
establish the presence of a referent of the other sex among her immediate circle of
family and friends. This, however, creates the risk of rendering ineffective the right of
single persons to apply for authorisation. The point is germane here because the case
does not concern an application for authorisation to adopt by a – married or unmarried – couple, but by a single person. In the Court’s view, that ground might therefore
have led to an arbitrary refusal and have served as a pretext for rejecting the applicant’s
application on grounds of her homosexuality. The Government had been unable to
prove that use of that ground at domestic level had not resulted in discrimination.
The fact that it was legitimate for this factor to be taken into account should not lead
the Court to overlook the excessive reference to it in the circumstances of the present
case.
The fact that the applicant’s homosexuality had featured to such an extent in the
reasoning of the domestic authorities was significant even if the courts had found
that this had not been the basis for the decision in question and had not been considered from a hostile position of principle. Besides their considerations regarding the
applicant’s “lifestyle”, they had above all confirmed the decision of the president of
the council for the département which had been based on certain opinions in which
the applicant’s homosexuality, or sometimes her status as a single person, had been a
determining factor. The Court considered that the reference to the applicant’s homosexuality had been, if not explicit, at least implicit, and that the influence of the applicant’s avowed homosexuality on the assessment of her application had been established and, having regard to the foregoing, had been a decisive factor in the decision
to refuse her authorisation to adopt. Accordingly, the domestic authorities had made
a distinction based on considerations regarding her sexual orientation, a distinction
that was unacceptable under the Convention.
French law allowed single persons to adopt a child, thereby opening up the possibility of adoption by a single homosexual. Moreover, the Civil Code was silent as
to the necessity of a referent of the other sex and, further, the applicant presented, in
the terms of the judgment of the Conseil d’Etat, “undoubted personal qualities and an
aptitude for bringing up children”. The reasons put forward by the Government could
not therefore be regarded as particularly convincing and weighty such as to justify
the difference in treatment of the applicant.
Accordingly, the two main grounds used had to be assessed concurrently. Thus,
the illegitimacy of one of the grounds (lack of paternal referent) had the effect of
contaminating the entire decision. It followed that the decision refusing the applicant
authorisation was incompatible with the Convention.
Consequently, having regard to its finding above, the Court considers that the decision in question is incompatible with the provisions of Article 14 taken in conjunction with Article 8.
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There has accordingly been a breach of Article 14 of the Convention taken in conjunction with Article 8 [10 votes to 7].
[Editors’ note: the Court awarded the applicant 10,000 euros in respect of non-pecuniary damage.]
DISSENTING OPINION OF JUDGE ZUPANČIČ
The issue is in some respects disguised, but the crucial question in this case is discrimination – on the basis of the applicant’s sexual orientation – concerning the privilege of adopting a child. That this is a privilege is decisive for the examination of the
case; it implies – and the majority recognises this – that we are not dealing with the
applicant’s right in terms of Article 8.
The difference between a privilege and a right2 is decisive. Discrimination in
terms of unequal treatment is applicable to situations that involve rights; it is not applicable to situations that essentially concern privileges. These are situations in which
the granting vel non of the privilege make it legitimate for the decision-making body,
in this case an administrative body, to exercise discretion without fear that the right
of the aggrieved person will be violated.
Put in the simplest terms, the theoretical principle according to which a right is
subject to litigation and according to which a violation of that right requires a remedy
does not apply to situations in which a privilege is being granted. An exaggerated
example of such a situation would be the privilege of being granted a decoration or a

2

Explaining the difference between a privilege and a right, Judge Zupančič writes in The Owl of Mi
nerva, “The distinction between penalties and rewards is not always easy to establish. Yet, once perceived, this distinction often becomes – or ought to become – decisive. The state may grant certain
privileges (rewards) to a certain class of people. On the international plane, the position of the European Court of Human Rights (ECHR) has been that the granting, vel non, of privileges is in itself not
litigable. They are not litigable presumably because – although this has never been said but amounts
to the same thing – privileges are not rights. Such is, for example, the situation concerning the granting of certain supplementary pension benefits derived from social solidarity, i.e. not from previous
payments.
On the national plane, the distinction between rights and privileges is even more critical especially when it comes to deciding that a particular claim does or does not amount to a litigable constitutional right. Imagine that a state opens a concourse to grant the privileges of the office of a notary
public whose function is endowed with express public trust. Does one of the persons who complies
with the formal pre-conditions for the office but has not been appointed have standing before the
constitutional court to claim discrimination, i.e. to maintain that he ought to have been granted the
privileges of the office of the notary public? If he does, is the minister of justice in whose discretion it
is to grant the privilege, obliged to disclose the reasons for which the privilege had not been granted?
Because they cut down legitimate discretion, the consequences of our taking such or other position
on the question whether something is a privilege (subject to discretion) or a right (subject to litigation) are momentous.” (pp. 413-414).
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prize, or other situations of special treatment reserved for those who are exceptionally deserving.
In other words, it would be “bizarre” for anybody to claim that he ought to have
received a particular award, a particular decoration or a particular privilege.
There are, of course, middle-ground situations such as applications for a particular
post for which the aggrieved person is a candidate. One may, for example, conceive of
a situation in which an applicant wished to become a judge or a notary public or was
a candidate for a similar position but, for whatever reason, was denied that position.
Even in that case it would be unusual for the Court to entertain a refusal to grant a
privilege as something that is subject to the discrimination criteria.
In this particular case, the preliminary question of essential importance is to determine whether the privilege of adopting a child is subject to the discrimination criteria under Article 14. As pointed out above, the majority is not inclined to consider
the privilege of adopting a child as a right.
It is therefore inconsistent to consider that there has been any kind of violation
as long as the Court persists in its (justifiable!) position according to which the possibility of adopting a child is clearly not a right and is in any event at best a privilege.
The question is then what kind of discretion the administrative body is entitled to
exercise when making a decision concerning the privilege of adopting a child.
On the other hand, is it possible to imagine the Nobel Prize Committee being accused of discrimination because it never awards any Nobel Prizes to scientists of a
particular race or nationality? Such an assertion would, of course, require statistical
proof. Statistical evidence is, indeed, very prevalent in employment discrimination
and similar cases. In other words, if in this particular situation the European Court
of Human Rights were to establish that the French administrative authorities systematically discriminate against lesbian women wishing to adopt a child, the issue would
be much clearer.
But we are dealing here with an individual case in which discrimination is alleged purely on the basis of a single occurrence. This, as I have pointed out, does not
permit the Court to reach the conclusion that there is in France a general discriminatory attitude against homosexuals wishing to adopt a child. The issue of systematic
discrimination has not been explored in this specific case and it would probably not
be possible to even admit such statistical proof in support of the allegation. If it were
possible, however, the treatment of the case would be completely different from what
we now face.
It is therefore incumbent on the Court to extrapolate a consistent line of reasoning
from its preliminary position, according to which the privilege of adopting a child is
in any event not a right.
A separate issue under the same head is whether the procedures leading to the
negative answer to the lesbian woman were such as to evince discrimination. This
question seems to be the distinction upon which the majority’s reasoning is based.
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The question distilled from this kind of reasoning is whether the procedures
– even when granting, not a right, but a privilege – ought to be free of discrimination. In terms of administrative law, perhaps, the distinction is between a decision
which lies legitimately within the competence of the administrative bodies and their
legitimate discretion on the one hand and one which moves into the field of arbitrary
decision.
A decision is arbitrary when it is not based on reasonable grounds (substantive
aspect) and reasonable decision-making (procedural aspect) but rather derives from
prejudice, in this case prejudice against homosexuals. It is well established in the legal
theory that the discrimination logic does not apply to privileges, but it may well apply
to the procedures in which the granting or not of the privilege is the issue.
It is alleged that the procedures in French administrative law were discriminatory
against this particular female homosexual, but the question then arises as to whether
this kind of discriminatory procedure is nevertheless compatible with the legitimate
discretion exercised by the administrative body.
I am afraid that in most cases precisely this kind of “contamination” of substance
by procedure is at the centre of the controversy. I cannot dwell on it here3 but the
question could be posed as follows. If the granting of privileges is not a matter of
rights, is it not then true that the bestower of privilege is entitled – argumento a
majori ad minus – not only to discretion but also to discrimination in terms of substance as well as in terms of procedure? The short answer to this is that in the public
sphere – as opposed to the purely private sphere of awards, prizes and so forth – there
are some privileges which are apt to become rights, such as adopting a child, being
considered for a public function, and so on. Decidedly, in so far as this process of the
privilege potentially “becoming a right” is affected by arbitrariness, prejudice and
frivolity the discrimination logic should apply.
The rest is a question of fact. Like Judge Loucaides, I do not subscribe to the osmotic contamination theory advanced by the majority.
There is one final consideration. The non-represented party, whose interest should
prevail absolutely in such litigation, is the child whose future best interests are to be
protected. When set against the absolute right of this child, all other rights and privileges pale. If in custody matters we maintain that it is the best interests of the child
that should be paramount – rather than the rights of the biological parents – how
much more force will that assertion carry in cases such as this one where the privileges of a potential adoptive parent are at issue.

3

Judge Zupančič’s The Owl of Minerva deals with this issue in detail. See, pp. 413-428.
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Refusal to apply to cohabiting sisters the inheritance tax enjoyed by
married couples and civil partners
Burden v. the United Kingdom
Judgment of 29 April 2008 [Grand Chamber]
THE FACTS
Under the Inheritance Tax Act 1984, inheritance tax is charged at 40 per cent on the
value of the deceased’s estate above a threshold fixed in the annual budget. Property
passing from the deceased to his or her spouse or “civil partner” (a category introduced under the Civil Partnership Act 2004 for same-sex couples, which does not
cover family members living together) is, however, exempt from charge.
The applicants are unmarried sisters, born on 26 May 1918 and 2 December 1925
respectively. They have lived together, in a stable, committed and mutually supportive relationship, all their lives; for the last 31 years in a house built on land inherited
from their parents in Wiltshire.
The house is owned by the applicants in their joint names. According to an expert valuation dated 12 January 2006, the property was worth GBP 425,000, or GBP
550,000 if sold together with the adjoining land. The sisters also jointly own two
other properties, worth GBP 325,000 in total. In addition, each sister owns in her
sole name shares and other investments worth approximately GBP 150,000. Each has
made a will leaving all her property to the other.
The applicants submitted that the value of their jointly-owned property had increased to the point that each sister’s one-half share was worth significantly more
than the current exemption threshold for inheritance tax. They were concerned that,
when one of them died, the survivor would face a heavy inheritance tax bill – unlike
the survivor of a marriage or a civil partnership – and might be forced to sell the
house to pay the liability.
THE LAW
The applicants complained under Article 1 of Protocol No. 1, taken in conjunction
with Article 14 of the Convention, that when one of them died, the survivor would
face a significant liability to inheritance tax, which would not be faced by the survivor
of a marriage or a civil partnership.
Article 1 of Protocol No. 1 provides:
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.
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The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.”

Article 14 of the Convention provides:
“The enjoyment of the rights and freedoms set forth in [the] Convention shall
be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”

In a judgment of 12 December 2006, a Chamber of the Court, by four votes to three,
left open the question whether the applicants could claim to be in an analogous position to a couple who were married or in a civil partnership, holding that any difference in treatment was in any event objectively and reasonably justified, regard being
had to the wide margin of appreciation enjoyed by the States in the area of taxation.
The Grand Chamber recalls that Article 14 complements the other substantive
provisions of the Convention and the Protocols. It has no independent existence since
it has effect solely in relation to “the enjoyment of the rights and freedoms” safeguarded by those provisions. The application of Article 14 does not necessarily presuppose the violation of one of the substantive rights guaranteed by the Convention.
It is also sufficient for the facts of the case to fall “within the ambit” of one or more of
the Convention Articles (see Stec and Others v. the United Kingdom (dec.) [GC], nos.
65731/01 and 65900/01, § 39, ECHR 2005-X).
Taxation is in principle an interference with the right guaranteed by the first paragraph of Article 1 of Protocol No. 1, since it deprives the person concerned of a possession, namely the amount of money which must be paid. While the interference is
generally justified under the second paragraph of this Article, which expressly provides for an exception as regards the payment of taxes or other contributions, the
issue is nonetheless within the Court’s control, since the correct application of Article 1 of Protocol No. 1 is subject to its supervision (see, for example, Orion-Břeclav,
SRO v. the Czech Republic (dec), no. 43783/98, 13 January 2004). Since the applicants’
complaint concerns the requirement for the survivor to pay tax on property inherited
from the first to die, the Grand Chamber considers that the complaint falls within the
scope of Article 1 of Protocol No. 1 and that Article 14 is thus applicable.
The Court has established in its case-law that in order for an issue to arise under
Article 14 there must be a difference in the treatment of persons in relevantly similar
situations (D.H. and Others v. the Czech Republic [GC], no. 57325/00, § 175, ECHR
2007). Such a difference of treatment is discriminatory if it has no objective and reasonable justification; in other words, if it does not pursue a legitimate aim or if there
is not a reasonable relationship of proportionality between the means employed and
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the aim sought to be realised. The Contracting State enjoys a margin of appreciation
in assessing whether and to what extent differences in otherwise similar situations
justify a different treatment, and this margin is usually wide when it comes to general
measures of economic or social strategy (Stec and Others v. the United Kingdom [GC],
nos. 65731/01 and 65900/01, §§ 51-52, ECHR 2006-VI).
The applicants claim to be in a relevantly similar or analogous position to cohabiting married and Civil Partnership Act couples for the purposes of inheritance
tax. The Government, however, argue that there is no true analogy because the applicants are connected by birth rather than by a decision to enter into a formal relationship recognised by law.
The Grand Chamber commences by remarking that the relationship between siblings is qualitatively of a different nature to that between married couples and homosexual civil partners under the United Kingdom’s Civil Partnership Act. The very
essence of the connection between siblings is consanguinity, whereas one of the defining characteristics of a marriage or Civil Partnership Act union is that it is forbidden to close family members (see generally, B. and L. v. the United Kingdom [(dec.),
no. 36536/02, 29 June 2004]). The fact that the applicants have chosen to live together
all their adult lives, as do many married and Civil Partnership Act couples, does not
alter this essential difference between the two types of relationship.
Marriage conferred a special status on those who entered into it and civil partnerships gave rise to a legal relationship designed by Parliament to correspond as far as
possible to marriage. The legal consequences which couples in both marriages and
civil partnerships expressly and deliberately decided to incur set those types of relationship apart from other forms of cohabitation. Rather than the length or the supportive nature of the relationship, what is determinative is the existence of a public
undertaking, carrying with it a body of rights and obligations of a contractual nature.
Just as there can be no analogy between married and Civil Partnership Act couples, on one hand, and heterosexual or homosexual couples who choose to live together but not to become husband and wife or civil partners, on the other hand (see
Shackell v. the United Kingdom (dec.), no. 45851/99, 27 April 2000), the absence of
such a legally binding agreement between the applicants renders their relationship of
co-habitation, despite its long duration, fundamentally different to that of a married
or civil partnership couple. This view is unaffected by the fact that...Member States
have adopted a variety of different rules of succession as between survivors of a marriage, civil partnership and those in a close family relationship and have similarly
adopted different policies as regards the grant of inheritance tax exemptions to the
various categories of survivor; States, in principle, remaining free to devise different
rules in the field of taxation policy.
In conclusion, therefore, the Grand Chamber considers that the applicants, as cohabiting sisters, cannot be compared for the purposes of Article 14 to a married or
Civil Partnership Act couple. It follows that there has been no discrimination and,
therefore, no violation of Article 14 taken in conjunction with Article 1 of Protocol
No. 1 [15 votes to 2].
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DISSENTING OPINION OF JUDGE ZUPANČIČ
I have voted for a violation in this case for reasons which have little to do with policy
and values but have everything to do with formal logic. In other words, the majority’s
position is logically inconsistent. The simplest way of explaining this is to say that
where a person in certain situations has said A, he is logically required to say B. In
this case, the issue is clearly discrimination concerning the inheritance tax exemption for two unmarried sisters who have lived for many years together in the same
household. They, when approaching old age, wanted to have the right to inheritance
tax exemption given that the exemption has been granted by the U.K. legislature to
other couples living together in the same household.
This brings us straight to the medias res of the tax law. The policies applied to
taxation are clearly very important because they give financial incentives to certain
choices that people are likely to make. For example, if it were to be a policy of the lawgiver to encourage heterosexual marriage it would then be logical for the legislator to
offer certain tax credits, advantages, incentives to couples living together irrespective
of whether they have children or not. If the legislature wants to encourage childbearing it will give the same traditional tax incentives only to couples living together and
having children. If the legislature wishes to discourage divorce, it will premise these
advantages on the couples remaining together.
As to the reasonable goals such incentives are intended to further, they may or
they may not be disclosed by the law-giver. But even if they are completely disclosed it
does not mean that they are completely predictable. These tax incentives act together
with many other factors including many other tax incentives and disincentives. In
any event, tax policy is an economic policy but it is also a social policy in disguise. For
example, progressive taxation is a strongly equalising economic factor undoing many
untoward aspects of social stratification.
As for the inheritance tax policy, radical solutions have sometimes been applied.
An extremely high inheritance tax, for example, may indicate the law-giver’s preference for earned rather than inherited wealth. Be that as it may, the inheritance tax
policy is not a simple linear decision-making choice. Rather, it is an integral part of a
complex web of economic decisions that heavily influence the distribution of wealth
and thus the whole social structure.
Before we move into the question of discrimination, let us point out that discrimination as such simply means making and establishing differences. This meaning also
derives from the Latin word discriminare. All decision-making in all three branches
of power all the time is about establishing and enforcing different decisions for different situations. In this sense, there is nothing wrong with “discriminating” unless
the “specific establishment of differences” pertains to what in constitutional law we
call a “suspect class” such as the classes taxatively enumerated in Article 14 of the European Convention on Human Rights. In other words, where gender, race, colour of
skin, language, religion, political or other opinion, national or social origin, minority
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status, property, birth or other status are concerned, discrimination is in principle
proscribed. These suspect classes, it is well to point out, are simply an exception to
the general rule which permits all kinds of differentiated decision-making for other
non-suspect classes. Prohibition of discrimination – enforcing distinction – is thus
an exception rather than the rule.
When it comes to the suspect classes this does not mean that the discrimination
is categorically forbidden. Rather, it means that within these classes discrimination
is permitted through the application of equal protection, proportionality and reasonableness tests. Even within the suspect classes discrimination may be permissible
if the goal pursued by the discrimination is sufficiently compelling and if the law
or other decision under scrutiny is rationally related to this sufficiently important
interest.
It is clear that some of the Article 14 categories, for example, race or national origin, call for the strictest scrutiny test. Under this test, the decision (or the law underlying it) would be upheld only if it was suitably tailored to serve a compelling state
interest. When it comes to gender, or illegitimacy of birth, the decision would be
presumed invalid under the intermediate test unless substantially related to a sufficiently important interest.
The mildest proportionality (reasonableness) test is applied to social and economic
matters such as the one at hand. Here the test inquires whether the legislation at issue
is rationally related to a legitimate government interest. The question in other words
is whether not giving tax exemption to the two Burden sisters is rationally related to
a legitimate government interest.
Of course, it is always possible to say that a government has a legitimate interest in
collecting money from taxes paid by the tax payers. The same goes for the inheritance
tax payable upon the death of the person whose estate becomes taxable when transferred through inheritance to another person. What is the legitimate government
interest behind this kind of taxation?
It is difficult to maintain that there is anything inherently legitimate about taxing
the transfer of wealth upon the death of an individual. For example, one might argue
that the State adds insult to injury when taxing an estate left to the survivors of a close
relationship. In this sense, one might imagine a scale of taxation that would be progressive in positive correlation with the relational distance between the deceased and
the surviving relative. But this is just one aspect of inheritance taxation, an example
perhaps of how inherently questionable the inheritance taxation is in principle.
When it comes, therefore, to the differentiation between different classes as regards inheritance taxation it is inherently difficult to maintain that the treatment of
one class in preference to another class is rationally related to any legitimate government interest. Yet, once we accept inheritance taxation as something normal, the
differentiation between different classes for inheritance taxation purposes becomes
decisive.
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If the Government has decided not to tax married couples, this is the starting
point for the suspicion of discrimination in our case. The Government may reasonably maintain that the close relationship of a couple provides sufficient reason for
the tax exemption. Those who are not married, in other words, are then a priori not
entitled for the tax exemption. The cut-off criterion is clear.
However, when the Government decides to extend this privilege to other modes
of association, this black and white distinction is broken and the door is open for reconsideration of the question whether the denial of the tax advantage to other modes
of association is rationally related to a legitimate government interest.
The majority remarks: “the relationship between siblings is qualitatively of a differ
ent nature to that between married couples and homosexual civil partners under the
United Kingdom’s Civil Partnership Act. The very essence of the connection between
siblings is consanguinity, whereas one of the defining characteristics of a marriage or
Civil Partnership Act union is that it is forbidden to close family members”. I ask myself, at this point, why would consanguinity be any less important than the relationship between married and civil partners? Of course, the quality of consanguinity is
different from sexual relationships but this has no inherent bearing on the proximity
of the persons in question.
One could easily reverse the argument and say, for example, that the “consanguine” identical twins are far closer genetically and otherwise since in reality they
are clones of one another, than anybody could ever be to anybody else. And yet if the
Burden sisters were identical twins they would not be entitled to the same exemption,
in counter distinction to even the most ephemeral and fleeting relationship. So, what
does the qualitative difference referred to by the majority come to? Is it having sex
with one another that provides the rational relationship to a legitimate government
interest?
… [T]he Grand Chamber then expresses the view that marriage confers a special
status on those who enter into it. The analysis … tends to show that the majority does
not regard the arguments … as sufficiently persuasive, i.e. the majority feels that it
must add, ex abundante cautela, this “special nature” of marriage as a contract. If the
contract is not explicit, the legal consequences do not flow from it. But this argument,
too, is specious – even if we do not consider common law marriage as a historical
phenomenon in which consensual co-habitation, even under canon law, confers all
the rights and duties on the couple concerned. The further reference to different solutions in different Member States being irrelevant – since at least some of them consider co-habitation a factual question with legal consequences equivalent to an explicit
marriage – makes it imperative for the majority to resort to the final rescue in saying:
“This view is unaffected by the fact that, ... Member States have adopted a variety
of different rules of succession as between survivors of a marriage, civil partnership and those in a close family relationship and have similarly adopted different
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policies as regards the grant of inheritance tax exemptions to the various categories of survivor; States, in principle, remaining free to devise different rules in the
field of taxation policy.”

Needless to say, this final reference to margins of appreciation makes all other argumentation superfluous.
The logic “if you say A, you should also say B”, which I referred to at the beginning
of this dissenting opinion, is explicitly reiterated in § 53 of Stec v. the United Kingdom:
“If [...] a State does decide to create a benefit [...], it must do so in a manner which
is compatible with Article 14 of the Convention (see the admissibility decision in
[Stec v. the U.K.], §§ 54-55, ECHR 2005-X).”

A priori, the State is not required to create a benefit, in this case extra-marital tax
exemptions. If the State nevertheless does decide to extend the tax exemption to one
extra-marital group, it should employ at least a minimum of reasonableness while
deciding not to apply the benefit to other groups of people in relationship of similar
or closer proximity.
I believe making consanguinity an impediment is simply arbitrary.
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Discriminatory treatment in education of Roma children
D.H. and others v. the Czech Republic
Judgment of 13 November 2007 [Grand Chamber]
THE FACTS
The applicants are 18 Czech nationals of Roma origin. The case concerns their placement in special schools because, they allege, of their Roma origins. Between 1996 and
1999 the applicants, then still minors, were placed in special schools for children with
intellectual deficiencies, unable to attend ordinary schools.
According to the applicable schools legislation, the decision to place a child in
a special school was taken by the head teacher on the basis of the results of tests to
measure the child’s intellectual capacity carried out in an educational p
 sychology
centre, and was subject to the consent of the child’s legal guardian. The case file shows
that the applicants’ parents had consented to and, in some instances, expressly requested their children’s placement in a special school. The decisions on placement
were then taken by the head teachers of the special schools concerned after referring
to the recommendations of the educational psychology centres where the applicants
had undergone psychological tests. The written decision concerning the placement
was sent to the children’s parents. It contained instructions on the right to appeal, a
right which none of the applicants exercised.
Disputing the reliability of the tests and arguing that their parents had not been
adequately informed of the consequences of consenting to their placement, 14 of the
applicants asked the Education Authority to reconsider, outside the formal appeal
procedure, the decisions to place them in special schools. The Education Authority
found the impugned decisions to be in compliance with the legislation.
At the same time, relying on Articles 3 and 14 of the Convention and Article 2 of
Protocol No. 1, among other provisions, 12 of the applicants lodged constitutional
appeals in which they complained of de facto discrimination in the general functioning of the special education system, and of not having been adequately informed of
the consequences of their placement in special schools. They submitted that their
placement in special schools was a general practice that resulted in segregation and
racial discrimination, reflected in the existence side by side of two separately organised educational systems, namely special schools for the Roma and “ordinary” primary schools for the majority of the population.
The Constitutional Court dismissed the appeals, partly on the ground that it had
no jurisdiction to hear them and partly on the ground that they were manifestly
unfounded.
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THE LAW
The applicants maintained that they had been discriminated against in that because
of their race or ethnic origin they had been treated less favourably than other children in a comparable situation without any objective and reasonable justification.
They relied in that connection on Article 14 of the Convention, read in conjunction
with Article 2 of Protocol No. 1, which provisions provide as follows:
Article 14 of the Convention
“The enjoyment of the rights and freedoms set forth in [the] Convention shall
be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association
with a national minority, property, birth or other status.”
Article 2 of Protocol No. 1
“No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall respect
the right of parents to ensure such education and teaching in conformity with
their own religious and philosophical convictions.”

1. Recapitulation of the main principles
The Court has established in its case-law that discrimination means treating differently, without an objective and reasonable justification, persons in relevantly similar
situations (Willis v. the United Kingdom, no. 36042/97, § 48, ECHR 2002‑IV; and Ok
pisz v. Germany, no. 59140/00, 25 October 2005, § 33). However, Article 14 does not
prohibit a member State from treating groups differently in order to correct “factual
inequalities” between them; indeed in certain circumstances a failure to attempt to
correct inequality through different treatment may in itself give rise to a breach of the
Article (“Case relating to certain aspects of the laws on the use of languages in educa
tion in Belgium” v. Belgium (Merits), judgment of 23 July 1968, § 10, Series A no. 6;
Thlimmenos v. Greece [GC], no. 34369/97, § 44, ECHR 2000-IV; and Stec and Others
v. the United Kingdom [GC], no. 65731/01, § 51, ECHR 2006‑VIII).
Discrimination on account of, inter alia, a person’s ethnic origin is a form of racial
discrimination. Racial discrimination is a particularly invidious kind of discrimination and, in view of its perilous consequences, requires from the authorities special
vigilance and a vigorous reaction. It is for this reason that the authorities must use
all available means to combat racism, thereby reinforcing democracy’s vision of a
society in which diversity is not perceived as a threat but as a source of enrichment
(Nachova and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, § 145, ECHR
2005‑VII; and Timishev v. Russia, nos. 55762/00 and 55974/00, § 56, ECHR 2005-XII).
The Court has also held that no difference in treatment which is based exclusively or
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to a decisive extent on a person’s ethnic origin is capable of being objectively justified
in a contemporary democratic society built on the principles of pluralism and respect
for different cultures (Timishev v. Russia, nos. 55762/00 and 55974/00, § 56, ECHR
2005-XII, § 58).
As to the burden of proof in this sphere, the Court has established that once the
applicant has shown a difference in treatment, it is for the Government to show that it
was justified (see, among other authorities, Chassagnou and Others v. France4 [GC],
nos. 25088/94, 28331/95 and 28443/95, §§ 91-92, ECHR 1999‑III; and Timishev, cited
above, § 57).
Also, the vulnerable position of Roma/Gypsies means that special consideration
should be given to their needs and their different lifestyle both in the relevant regulatory framework and in reaching decisions in particular cases (Chapman v. the United
Kingdom [GC], no. 27238/95, § 96, ECHR 2001‑I; and Connors v. the United Kingdom,
no. 66746/01, § 84, 27 May 2004).
2. Application of the aforementioned principles to the instant case
The Grand Chamber noted first of all that as a result of their turbulent history and
constant uprooting, the Roma had become a specific type of disadvantaged and vulnerable minority and, as such, required special protection, including in the field of
education. The applicants submitted that by being placed in special schools they had,
without objective and reasonable justification, been treated less favourably than nonRoma children in a comparable situation and that this amounted to “indirect” discrimination.
The issue in the instant case is whether the manner in which the legislation was
applied in practice resulted in a disproportionate number of Roma children – including the applicants – being placed in special schools without justification, and whether
such children were thereby placed at a significant disadvantage.
The Court considers that when it comes to assessing the impact of a measure or
practice on an individual or group, statistics which appear on critical examination to
be reliable and significant will be sufficient to constitute the prima facie evidence the
applicant is required to produce.
In the present case, the statistical data submitted by the applicants was obtained
from questionnaires that were sent out to the head teachers of special and primary
schools in the town of Ostrava in 1999. It indicates that at the time 56% of all pupils
placed in special schools in Ostrava were Roma. Conversely, Roma represented only
2.26% of the total number of pupils attending primary school in Ostrava. Further,
whereas only 1.8% of non-Roma pupils were placed in special schools, the proportion
of Roma pupils in Ostrava assigned to special schools was 50.3%.

4

See p. 242 of this book.

382

Owlets of Minerva.indd 382

26-10-2011 9:50:52

The Owlets Of Minerva
The Grand Chamber accepted, in the absence of official national statistics on pupils’ ethnic origin, that the statistics submitted by the applicants might not be entirely reliable. It nevertheless considered that these figures revealed a dominant trend
that had been confirmed by both the respondent State and independent supervisory
bodies. In their reports submitted in accordance with Article 25 § 1 of the Council
of Europe’s Framework Convention for the Protection of National Minorities, the
Czech authorities had admitted that in 1999, Roma pupils made up between 80% and
90% of the total number of pupils in some special schools and that in 2004 “large
numbers” of Roma children were still being placed in special schools. According to
a report published by ECRI (the European Commission against Racism and Intolerance) in 2000, Roma children were “vastly over-represented” in special schools. Even
though the exact percentage of Roma children in special schools at the material time
remained difficult to establish, their number was disproportionately high, and Roma
pupils formed a majority of the pupils in special schools. Despite being couched in
neutral terms, the relevant statutory provisions had therefore had, de facto, considerably more impact on Roma children than on non-Roma children.
In these circumstances, the evidence submitted by the applicants can be regarded
as sufficiently reliable and significant to give rise to a strong presumption of indirect
discrimination. The burden of proof must therefore shift to the Government, which
must show that the difference in the impact of the legislation was the result of objective factors unrelated to ethnic origin.
The Court accepts that the Government’s decision to retain the special school
system was motivated by the desire to find a solution for children with special educational needs. However, it shares the disquiet of the other Council of Europe institutions who have expressed concerns about the more basic curriculum followed in
these schools and, in particular, the segregation the system causes.
As to the tests used to evaluate the children’s intellectual capacities, all the children who were examined sat the same tests, irrespective of their ethnic origin. The
Czech authorities themselves had acknowledged in 1999 that “Roma children with
average or above-average intellect” were often placed in such schools on the basis
of the results of psychological tests and that the tests were conceived for the majority population and did not take Roma specifics into consideration. In addition,
various independent bodies of the Council of Europe (the Advisory Committee on
the Framework Convention for the Protection of National Minorities, ECRI and the
Commissioner for Human Rights) had expressed doubts over the appropriateness of
the tests. The Court considered that there was a danger that the tests were biased and
that the results were not analysed in the light of the particularities and special characteristics of the Roma children who took them. In those circumstances, the tests in
question could not serve as justification for the impugned difference in treatment.
As regards parental consent, which was the decisive factor according to the Government, the Court was not satisfied that the parents of the Roma children, who were
members of a disadvantaged community and often poorly educated, were capable of
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weighing all the aspects of the situation and the consequences of giving their consent
to placement in special schools. In view of the fundamental importance of the prohibition of racial discrimination, the Grand Chamber considered that, even assuming
the conditions for waiving a right guaranteed by the Convention were satisfied, no
waiver of the right not to be subjected to racial discrimination could be accepted.
In conclusion, the Czech Republic was not alone in having encountered difficulties in providing schooling for Roma children: other European States had had similar difficulties. Unlike some countries, the Czech Republic had sought to tackle the
problem. However, the schooling arrangements for Roma children were not attended
by safeguards that would ensure that, in the exercise of its margin of appreciation in
the education sphere, the State took into account their special needs as members of
a disadvantaged class. Furthermore, as a result of the arrangements the applicants
had been placed in schools for children with mental disabilities where a more basic
curriculum was followed than in ordinary schools and where they were isolated from
pupils from the wider population. As a result, they had received an education which
compounded their difficulties and compromised their subsequent personal development instead of tackling their real problems or helping them to integrate later into
the ordinary schools and develop the skills that would facilitate life among the majority population.
In these circumstances and while recognising the efforts made by the Czech authorities to ensure that Roma children received schooling, and the difficulties they
had encountered, the Court was not satisfied that the difference in treatment between
Roma children and non-Roma children was objectively and reasonably justified and
that there existed a reasonable relationship of proportionality between the means
used and the aim pursued. As it had been established that the relevant legislation as
applied at the material time had had a disproportionately prejudicial effect on the
Roma community, the applicants as members of that community had necessarily
suffered the same discriminatory treatment.
Consequently, there has been a violation in the instant case of Article 14 of the
Convention, read in conjunction with Article 2 of Protocol No. 1, as regards each of
the applicants [13 votes to 4].
[Editors’ note: the Court awarded each of the applicants 4,000 euros in respect of
non-pecuniary damage.]
DISSENTING OPINION OF JUDGE ZUPANČIČ
I join entirely in the comprehensive dissenting opinion of Judge Karel Jungwiert. I
wish only to add the following.
As the majority explicitly, and implicitly elsewhere in the judgment, admitted, the
Czech Republic is the only Contracting State which has in fact tackled the special educational troubles of Roma children. It then borders on the absurd to find the Czech
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Republic in violation of anti-discrimination principles. In other words, this “violation” would never have happened had the respondent State approached the problem
with benign neglect.
No amount of politically charged argumentation can hide the obvious fact that the
Court in this case has been brought into play for ulterior purposes, which have little
to do with the special education of Roma children in the Czech Republic.
The future will show what specific purpose this precedent will serve.
DISSENTING OPINION OF JUDGE JUNGWIERT
(Translation)
1. I strongly disagree with the majority’s finding in the present case of a violation of
Article 14 of the Convention, read in conjunction with Article 2 of Protocol No. 1.
While I am able to agree to an extent with the formulation of the relevant principles under Article 14 in the judgment, I cannot accept the manner in which the
majority have applied those principles in the instant case.
2. Before specifying all the matters with which I disagree, I would like to put this
judgment into a more general perspective.
It represents a new development in the Court’s case-law, as it set about evaluating
and criticising a country’s entire education system.
However authoritative the precedents cited … may be, in practice they have very
little in common with the instant case other than perhaps the Roma origin of the
applicants in most of the cases (for instance in Nachova and Buckley, among others).
3. In my opinion, for the principles to be applied correctly requires, firstly, a sound
knowledge of the facts and also of the circumstances of the case, primarily the historical context and the situation obtaining in other European countries.
As regards the historical context, the data presented in the judgment provides information that is inaccurate, inadequate and of a very general nature.
The facts as presented in the judgment do not permit the slightest comparison to
be made between Roma communities in Europe with respect, inter alia, to such matters as demographic evolution or levels of school attendance.
4. I will endeavour to supply some facts and figures to make up for this lack of
information.
I should perhaps begin with the awful truth that, so far as the current territory
of the Czech Republic is concerned, we are not talking about an “attempted” extermination of the Roma by the Nazis but about their almost total annihilation. Of the
nearly 7,000 Roma who were living in the country at the start of the war, scarcely 600
survived.5

5

A. Frazer (M. Miklušáková), The Gypsies (Cikáni), Prague 2002, p. 275.
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The situation is thus very different from that in other countries: the Czech Roma,
almost all of whom were exterminated, were replaced from 1945 onwards by successive waves of new arrivals in their tens of thousands, mainly from Slovakia, Hungary
and Romania. The vast majority of this new population were not only illiterate and
completely uprooted, they did not speak the Czech language. The same is not true
of other countries on whose territory the Roma have – in principle – been living for
decades and even centuries and have attained a degree of familiarity with the environment and language.
To complete and close this incursion into the historical and demographic context,
I believe that a further comparison, which helps to explain the scale and complexity
of the problem, would be useful.
An estimation of the numbers of Roma living in certain European countries
has given the following minimum and maximum figures (which of course remain
approximate):6, 7
Germany
France
Italy
United Kingdom
Poland
Portugal
Belgium
Czech Republic

110,000
300,000
90,000
100,000
35,000
40,000
25,000
200,000

–
–
–
–
–
–
–
–

140,000
400,000
120,000
150,000
45,000
50,000
35,000
250,000

for a population of 80,000,000
for a population of 60,000,000
for a population of 60,000,000
for a population of 60,000,000
for a population of 38,000,000
for a population of 10,000,000
for a population of 10,000,000
for a population of 10,000,0006,7

These figures provide an indication of the scale of the problem facing the Czech Republic in the education field.
5. An important question that needs to be asked is what is the position in Europe
and what standards or minimum requirements have to be met?
The question of the schooling and education of Roma children has for almost
30 years been the subject of analysis and, on the initiative of the Council of Europe,
proposals by the European Commission and other institutions.
The judgment contains more than 25 pages of citations from Council of Europe
texts, Community law and practice, UN materials and other sources.
However, the majority of the recommendations, reports and other documents it
cites are relatively vague, largely theoretical and, most important of all, were published AFTER the period with which the instant case is concerned (1996-1999).

6
7

J.-P. Liégeois, Roma in Europe, to be published by Council of Europe Publishing.
Nevertheless, in a census taken of the population of the Czech Republic on 3 March 1991, only 32,903
people claimed to be members of the Roma (Statistical Yearbook of the Czech Republic 1993, Prague
1993, p. 142).
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I should therefore like to quote the author mentioned above, whose opinion I agree
with. In his book Roma in Europe, J.-P. Liégeois stresses:
“We must avoid over-use of vague terms (‘emancipation’, ‘autonomy’, ‘integration’, ‘inclusion’, etc.) which mask reality, put things in abstract terms and have
no functional value ...
... officials often formulate complex questions and demand immediate answers,
but such an approach leads only to empty promises or knee-jerk responses that
assuage the electorate, or the liberal conscience, in the short term.”8

In this connection, the sole resolution on the subject that is concrete and accurate – a
major founding text of perhaps historic value – is the Resolution of the Council and
the Ministers of Education meeting within the Council of 22 May 1989 on school
provision for gypsy and traveller children.9
6. Regrettably and to my great surprise, this crucial document is not among the
sources cited in the Grand Chamber’s judgment.
I should therefore like to quote some of the passages from this resolution:
“THE COUNCIL AND THE MINISTERS FOR EDUCATION, MEETING
WITHIN THE COUNCIL,
...
Considering that the present situation is disturbing in general, and in particular
with regard to schooling, that only 30 to 40 % of gypsy or traveller children
attend school with any regularity, that half of them have never been to school
[emphasis added], that a very small percentage attend secondary school and beyond, that the level of educational skills, especially reading and writing, bears
little relationship to the presumed length of schooling, and that the illiteracy rate
among adults is frequently over 50 % and in some places 80 % or more,
Considering that over 500 000 children are involved and that this number must
constantly be revised upwards on account of the high proportion of young people
in gypsy and traveller communities, half of whom are under 16 years of age,
Considering that schooling, in particular by providing the means of adapting
to a changing environment and achieving personal and professional autonomy,
is a key factor in the cultural, social and economic future of gypsy and traveller
communities, that parents are aware of this fact and their desire for schooling for
their children is increasing,
...”

8
9

Op. cit. (text subject to editorial revision).
Official Journal of the European Communities C 153 of 21/06/1989, pp. 3 and 4.
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7. How astonishing! In the twelve countries that formed the European Union in 1989
it is acknowledged that between 250,000 and 300,000 children had never attended
school.
It is an inescapable fact that the trend since then has tended to confirm this diagnosis. There is nothing to suggest an improvement in the situation in this sphere,
especially with the enlargement of the European Union. The population of the Roma
community is estimated (by the same source) at 400,000 in Slovakia, 600,000 in
Hungary, 750,000 in Bulgaria and 2,100,000 in Romania. In total, there are more
than 4,000,000 Roma children in Europe, more than 2,000,000 of whom will, in all
probability, never attend school in their lifetimes.
8. I am determined to bring this terrible and largely concealed truth out into the
open, as I consider it shameful that such a situation should exist in Europe in the 21st
century. What has caused this alarming silence?
9. Statistical data on the former Czechoslovakia indicates that in 1960 some 30%
of Roma had never attended school. This figure has fallen and was only 10% in 1970.
A numerical comparison of the Czech Republic data on the number of children
born and the number attending school shows school attendance levels attaining almost 100% twenty years later.10
10. Nevertheless, in this sorry state of affairs, some people consider it necessary
to focus criticism on the Czech Republic, one of the few countries in Europe where
virtually all children, including Roma children, attend school.
Further, for the school year 1989-1990 there were 7,957 teachers for 58,889 pupils
and for the school year 1992-1993 8,325 teachers for 48,394 pupils,11 that is to say one
teacher for every seven pupils.
11. For years, European States have produced an often strange mix of achievements and projects which combine successes with failures. The problem concerns the
education systems of many countries, not just the special schools.12
The Czech Republic has chosen to develop a system that was introduced back in
the 1920s, and to improve it while providing the following procedural safeguards for
placements in special schools:
– parental consent,
– recommendations of the educational psychology centres,

10 Statistical Yearbook of the Czech Republic 1993, Prague 1993, pp. 88 and 302.
11 Statistical Yearbook of the Czech Republic 1993, Prague 1993, p. 307.
12 In the public debate currently underway in France, it has been noted that “40% of pupils entering the
first form do not have a basic education. At the end of the fourth form, 150,000 young people leave
the system without mastering any subject” (Editorial in the ‘Figaro’, 4 September 2007). The same
newspaper related in an article on 7 September 2007 that “according to the Education Board, 40%
of primary-school pupils – 300,000 children in all – leave each year with severe failings or in great
difficulty”.
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–
–

a right of appeal,
an opportunity to transfer back to an ordinary primary school from a special
school.

In a way, the Czech Republic has thereby established an education system that is
inegalitarian. However, this inegalitarianism has a positive aim: to get children to
attend school in order to have a chance to succeed through positive discrimination in
favour of a disadvantaged population.
Despite this, the majority feel compelled to say that it is not satisfied that the difference in treatment between Roma children and non-Roma children pursued a legitimate aim of adapting the education system to the needs of the former and that there
existed a reasonable relationship of proportionality between the means used and the
aim pursued.
No one has conveyed the following opinion better than Arthur Schopenhauer,
who was the first to express it:
“This peculiar satisfaction in words contributes more than anything else to the
perpetuation of errors. For, relying on the words and phrases received from his
predecessors, each one confidently passes over obscurities and problems...”13

12. I fully accept that while much has been done to help certain categories of pupils
acquire a basic knowledge, the situation regarding the education of Roma children in
the Czech Republic is far from ideal and leaves room for improvement.
Nevertheless, a closer examination of the situation leads me to ask but one question: which country in Europe has done more, or indeed as much, in this sphere? To
require more, to require an immediate and infallible solution, is to my mind asking
too much, perhaps even the impossible, at least as far as the relevant period, which
began just a few years after the fall of the Communist regime, is concerned.
13. I consider it important both in the analyses and in all the assessments and conclusions for a distinction to be drawn between what is desirable and what one might
term realistic, possible or simply feasible.
This rule should also apply to the sphere of law generally and in the instant case in
concreto. According to the applicants, no measures were taken to enable Roma children to overcome their cultural and linguistic disadvantages in the tests.
However, this is but another excellent illustration of their lack of realism. It is, in
my view, illusory to think that a situation that has obtained for decades, even centuries, can be changed from one day to the next by a few statutory provisions. Unless
the idea is to dispense with the tests altogether or to make them an irrelevance.

13

A. Schopenhauer, The World as Will and Representation (Volume II), this translation by EFJ Payne,
Dover, New York 1966, p. 145.
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14. Nor should it be forgotten that every school system entails not only education
but also a process of assessment, differentiation, competition and selection. This fact
of life is currently the subject of a wide debate on the reform of the French education
system. The President of the French Republic has in a letter of 4 September 2007 to
the teaching professions introduced the notion of a selection procedure for entry to
lower and higher secondary education:
“No one should go into the first form unless he has shown that he is able to follow lower secondary-school education. No one should enter the fifth form unless
he has demonstrated his ability to follow an upper secondary-school education.”

15. I find the conclusions reached by the majority somewhat contradictory. They note
that difficulties exist in the education of Roma children not just in the Czech Republic but in other European States as well.
To describe the total absence of a school education for half of Roma children
(see points 6 and 7 above) in a number of States as “difficulties” is an extraordinary
euphemism. To explain this illogical approach, the majority note with satisfaction
that, unlike some countries, the Czech Republic has chosen to tackle the problem.
The implication is that it is probably preferable and less risky to do nothing and to
leave things as they are elsewhere, in other words to make no effort to confront the
problems with which a large section of the Roma community is faced.
16. In my view, such abstract, theoretical reasoning renders the majority’s conclusions wholly unacceptable.
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ARTICLE 3 OF PROTOCOL NO. 1 – RIGHT
TO FREE ELECTIONS

Right to stand for election – exclusion on account of past undemo
cratic activities
Ždanoka v. Latvia
Judgment of 16 March 2006 [Grand Chamber]
THE FACTS
The applicant, born in 1950 and currently a member of the European Parliament,
joined the Communist Party of Latvia (CPL) – the Latvian branch of the now-defunct Communist Party of the Soviet Union – in 1971. She remained a member of the
CPL even after the emergence in April 1990 of a breakaway faction favouring Latvian
independence and a multi-party political system. The Latvian Parliament, of which at
that time the applicant was a member, voted in May 1990 to seek Latvia’s independ
ence from the USSR; the parliamentary group to which the applicant belonged did
not take part in the vote.
On 13 January 1991 an unsuccessful coup d’état took place in which the CPL was
involved. On 3 March 1991 a plebiscite, the nature and importance of which are disputed between the parties, resulted in a vote in favour of independence. Latvia declared full independence on 21 August 1991; the CPL was declared unlawful two days
later and officially dissolved the following month. The applicant, however, continued
to sit in parliament until elections were held in June 1993.
It was at that point that the applicant’s term of office as a member of parliament
expired. As a result of the Latvian authorities’ refusal to include her on the residents’
register as a Latvian citizen, she was unable to take part in those elections, in the following parliamentary elections held in 1995, or in the municipal elections of 1994.
Following an appeal by the applicant, the courts recognised her as holding Latvian
nationality by right in January 1996, on the ground of her being a descendant of a
person who had possessed Latvian nationality before 1940. The courts therefore instructed the electoral authorities to register the applicant and to supply her with the
appropriate documents.
On 25 January 1997 the Movement for Social Justice and Equal Rights in Latvia submitted to the Riga Electoral Commission a list of ten candidates for the
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forthcoming municipal elections of 9 March 1997. The applicant was one of those
candidates. In accordance with the requirements of the Municipal Elections Act, she
signed the list and attached a written statement confirming that she was not one of
the persons referred to in section 9 of that Act. Under the terms of the Act, individuals who had “actively participated” (darbojušās) in the CPSU, the CPL and several
other named organisations after 13 January 1991 were not entitled to stand for office.
In a letter sent on the same day, the applicant informed the Electoral Commission
that she had been a member of the CPL’s Pļavnieki branch and of its Central Committee for Supervision and Audit until 10 September 1991, the date of the CPL’s official dissolution. However, she argued that the restrictions mentioned above were not
applicable to her, since they were contrary to Articles 2 and 25 of the International
Covenant on Civil and Political Rights.
By a decision of 11 February 1997, the Riga Electoral Commission registered the
list submitted by the applicant. At the elections of 9 March 1997 this list obtained
four of the sixty seats on Riga City Council (Rīgas Dome). The applicant was one of
those elected.
With a view to participating in the parliamentary elections of 3 October 1998, the
Movement for Social Justice and Equal Rights in Latvia formed a coalition with the
Party of National Harmony (Tautas Saskaņas partija), the Latvian Socialist Party
(Latvijas Sociālistiskā partija) and the Russian Party (Krievu partija). The four parties
formed a united list entitled “Party of National Harmony”. The applicant appeared on
this list as a candidate for the constituencies of Riga and Vidzeme.
On 28 July 1998 the list was submitted to the Central Electoral Commission for
registration. In accordance with the requirements of the Parliamentary Elections
Act, the applicant signed the list and attached to it a written statement identical to the
one she had submitted prior to the municipal elections. As she had done for the 1997
elections, she likewise sent a letter to the Central Electoral Commission explaining
her situation and arguing that the restrictions in question were incompatible with the
International Covenant on Civil and Political Rights and with Article 3 of Protocol
No. 1 to the Convention.
On 29 July 1998 the Central Electoral Commission suspended registration of the
list on the ground that the applicant’s candidacy did not meet the requirements of
the Parliamentary Elections Act. Not wishing to jeopardise the entire list’s prospects
of being registered, the applicant withdrew her candidacy, after which the list was
immediately registered.
By a letter of 7 August 1998, the President of the Central Electoral Commission
asked the Prosecutor General to examine the legitimacy of the applicant’s election to
the Riga City Council.
On 14 January 1999 the Office of the Prosecutor General applied to the Riga Regional Court for a finding that the applicant had participated in the activities of the
CPL after 13 January 1991.
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Following adversarial proceedings, the Riga Regional Court allowed the prosecutors’ request in a judgment of 15 February 1999. It considered that the documents
in its possession clearly attested to the applicant’s active participation in the party’s
activities after the critical date, and that the evidence provided by the applicant was
insufficient to refute this finding. Consequently, the court dismissed the applicant’s
arguments to the effect that she was only formally a member of the CPL, did not
participate in the meetings of its Central Committee for Supervision and Audit and
that, accordingly, she could not be held to have “acted”, “been a militant” or “actively
participated” (darboties) in the party’s activities.
The applicant appealed against this judgment to the Civil Division of the Supreme
Court. The Civil Division of the Supreme Court by a judgment of 15 December 1999
dismissed the applicant’s appeal. From that date onwards, the applicant was disqualified from elective office; she lost her seat as a member of Riga City Council. She applied unsuccessfully to the Senate of the Supreme Court for the Civil Division’s judgment to be quashed.
The applicant made an attempt to stand as an independent candidate in the 2002
parliamentary elections but was refused registration. Latvia became a member State
of the European Union on 1 May 2004. The applicant was allowed to stand as a candidate in the elections to the European Parliament, which were held on 12 June 2004,
and was elected.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 3 OF PROTOCOL No. 1
The applicant complained that her disqualification from standing for election to the
national parliament, on the ground that she had actively participated in the CPL after
13 January 1991, constituted a violation of Article 3 of Protocol No. 1, which provides:
“The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under conditions which will ensure the free expression of
the opinion of the people in the choice of the legislature.”

The Court notes that the applicant alleges a violation of Article 3 of Protocol No.
1 in view of her exclusion from standing as a candidate for election to the Latvian
parliament pursuant to section 5(6) of the Parliamentary Elections Act 19951 on the

1

Section 5
“The following may not stand as candidates in elections or be elected to Parliament:
(6) persons who actively participated [darbojušās] after 13 January 1991 in the CPSU (CPL), the
Internationalist Front of Workers of the Latvian SSR, the United Council of Labour Collectives,
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ground that she had “actively participated” in the activities of the CPSU (CPL) after
13 January 1991.
The Court points out in the first place that the criterion of political loyalty which
may be applied to public servants is of little, if any, relevance to the circumstances of
the instant case, which deals with the very different matter of the eligibility of individuals to stand for Parliament. The criterion of “political neutrality” cannot be applied to members of parliament in the same way as it pertains to other State officials,
given that the former cannot be “politically neutral” by definition.
The Court further finds that the impugned restriction pursued aims compatible
with the principle of the rule of law and the general objectives of the Convention,
namely the protection of the State’s independence, democratic order and national
security.
It remains to be established whether the restriction was proportionate. It is to be
observed in this connection that Latvia, along with the other Baltic States, lost its
independence in 1940 in the aftermath of the partition of central and eastern Europe
agreed by Hitler’s Germany and Stalin’s Soviet Union by way of the secret protocol
to the Molotov-Ribbentrop Pact, an agreement contrary to the generally recognised
principles of international law. The ensuing annexation of Latvia by the Soviet Union
was orchestrated and conducted under the authority of the Communist Party of the
Soviet Union (CPSU), the Communist Party of Latvia (CPL) being a satellite branch
of the CPSU. In the late 1980s, a feeling of discontent with the Soviet regime among
the Latvian population led to a movement in favour of State independence and democratisation of the political system, which was confirmed by the results of a national plebiscite.
In March 1990, the newly elected parliament (the Supreme Council) adopted a
declaration re-establishing Latvia’s independence. As the Court has observed, it sees
nothing arbitrary in the domestic courts’ findings that the unsuccessful attempted
coups in the Baltic States in January 1991 and then in August 1991 were organised
and conducted under the direction of the CPSU and its regional branches, including
the CPL.
The impugned restriction introduced by the Latvian legislature by way of section 5(6) of the 1995 Act, precluding persons from standing for Parliament where
they had “actively participated” in the activities of the CPL between 13 January 1991
and the date of that party’s dissolution in September 1991, must be assessed with due
regard to this very special historico-political context and the resultant wide margin
of appreciation enjoyed by the State in this respect.
The parties disagree as to whether the impugned restriction constituted a preventive or punitive measure. In the Court’s opinion, what was at the heart of the

the Organisation of War and Labour Veterans or the Latvian Public Rescue Committee, or in their
regional committees; ...”
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impugned legislation was not an intention to punish those who had been active in
the CPL. Rather, it was to protect the integrity of the democratic process by excluding from participation in the work of a democratic legislature those individuals who
had taken an active and leading role in a party which was directly linked to the attempted violent overthrow of the newly-established democratic regime. It is true that
it is not stated in the legislation that the disqualification is unlimited in time, but nor
does it appear that it is temporary. Notwithstanding this ambiguity, the intention of
the legislature was clearly motivated by prevention rather than by punishment. The
Constitutional Court’s conclusions of 30 August 20002 and the subsequent periodic
review of the legislation at the national level confirm this conclusion.
In Refah Partisi (the Welfare Party) and Others v. Turkey ([GC], nos. 41340/98,
41342/98, 41343/98 and 41344/98, ECHR 2003-II § 115) the Court held that acts of
leaders of a party were imputable to the party unless it distanced itself from them.
The corollary may be equally true in circumstances such as those of the instant case,
namely that the acts of a party are imputable to its members, particularly those who
are leading figures in it, unless those members distance themselves from those acts. A
politician’s conduct usually includes not only actions or speeches but also omissions
or a lack of response, which can equally constitute acts indicating that politician’s
stance. In view of the critical events surrounding the survival of democracy in Latvia
which occurred after 13 January 1991, it was reasonable for the Latvian legislature to
presume that the leading figures of the CPL held an anti-democratic stance, unless by
their actions they had rebutted this presumption, for example, by actively dissociating themselves from the CPL at the material time. However, the applicant has not

2

In a judgment of 30 August 2000 in case no. 2000-03-01, the Constitutional Court (Satversmes tiesa)
found that the restrictions imposed by section 5(6) of the Parliamentary Elections Act and section
9(5) of the Municipal Elections Act were compatible with the Latvian Constitution and with Article
14 of the Convention taken in conjunction with Article 3 of Protocol No. 1.
“The argument that the provisions complained of, forbidding certain Latvian citizens from
standing as candidates or being elected to Parliament and municipal councils, discriminate against
them on the basis of their political allegiance is without foundation ... The impugned provisions do
not provide for a difference in treatment on the basis of an individual’s political convictions (opinions) but for a restriction on electoral rights for having acted against the re-established democratic
order after 13 January 1991 ...
Accordingly, Parliament limited the restrictions to the degree of each individual’s personal
responsibility [individuālās atbildības pakāpe] in carrying out those organisations’ objectives and
programmes, and the restriction on the right to be elected to Parliament or to a municipal council ...
is related to the specific individual’s activities in the respective ... associations.
In itself, formal membership of the above-mentioned organisations cannot serve as a basis for
preventing an individual from standing as candidate or being elected to Parliament ...
Consequently, the impugned provisions are directed only against those who attempted, subsequent to 13 January 1991 and in the presence of the army of occupation, to re-establish the former regime through active participation [ar aktīvu darbību]; on the other hand, they do not affect persons
who have differing political convictions (opinions). The tendency of certain courts to concentrate
solely on the finding of the fact of formal membership and not to evaluate the person’s behaviour is
inconsistent with the objectives sought by Parliament in enacting the provision in issue ...”
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made any statement distancing herself from the CPSU/CPL at the material time, or
indeed at any time thereafter.
Criminal proceedings were never brought against the applicant. If this had been
the case, she would have benefited from safeguards such as the presumption of innocence and the resolution of doubts in her favour in respect of such proceedings. The
disqualification imposed under section 5(6) of the 1995 Act constitutes a special public-law measure regulating access to the political process at the highest level. In the
context of such a procedure, doubts could be interpreted against a person wishing to
be a candidate, the burden of proof could be shifted onto him or her, and appearances
could be considered of importance. As observed above, the Court is of the opinion
that the Latvian authorities were entitled, within their margin of appreciation, to
presume that a person in the applicant’s position had held opinions incompatible
with the need to ensure the integrity of the democratic process, and to declare that
person ineligible to stand for election. The applicant has not disproved the validity of
those appearances before the domestic courts; nor has she done so in the context of
the instant proceedings.
It should also be recalled that the Convention does not exclude a situation where
the scope and conditions of a restrictive measure may be determined in detail by the
legislature, leaving the courts of ordinary jurisdiction only with the task of verifying whether a particular individual belongs to the category or group covered by the
statutory measure in issue. This is particularly so in matters relating to Article 3 of
Protocol No. 1. The Court’s task is essentially to evaluate whether the measure defined by Parliament is proportionate from the standpoint of this provision, and not
to find fault with the measure simply on the ground that the domestic courts were not
empowered to “fully individualise” the application of the measure in the light of an
individual’s specific situation and circumstances.
It is to be observed in this respect that section 5(6) of the 1995 Act is worded in
relatively narrow terms. The very fact that the restriction relates only to those having
“actively participated” in CPL activities at the material time confirms that the legislature clearly distinguished between the various forms of involvement in the party of
its former members, as correctly pointed out in the Constitutional Court’s decision
of 30 August 2000.
Further, the Act conferred on individuals, affected by the provisions of section
5(6), the right to have determined by a court the issue of whether they belonged to
the category defined by the legislature, that is to say whether they could be deemed
to have been “active participants”. It is clear that this was not an illusory right. The
applicant does not allege that the proceedings in her case were not adversarial. The
Court also recalls that it has accepted the domestic courts’ findings that the applicant was more than a formal member of the CPL, that she had participated in the
party’s activities after the critical date of 13 January 1991, and that the CPL itself had
taken an active role in the events of 1991, including the abortive coup. The procedures
applied in the applicant’s case, or indeed the conclusions reached by the domestic
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courts in applying the relevant domestic legislation, could not be considered arbitrary (see, by contrast, the Podkolzina v. Latvia, no. 46726/99, § 33, ECHR 2002-II
and Melnychenko v. Ukraine no. 17707/02, §§ 53-67, ECHR 2004‑X cases).
In view of the above considerations, the Court considers that the impugned legislation was clear and precise as to the definition of the category of persons affected
by it, and it was also sufficiently flexible to allow the domestic courts to examine
whether or not a particular person belonged to that category. In the present case, a
sufficient degree of individualisation as required by Article 3 of Protocol No. 1 was
thus effected by the Latvian parliament in adopting section 5(6) of the 1995 Act, and
thereafter by the domestic courts in establishing that the impugned statutory meas
ure applied to the applicant. There was no obligation under Article 3 of Protocol No.
1 for the Latvian parliament to delegate more extensive jurisdiction to the Latvian
courts to “fully individualise” the applicant’s situation so as to enable them to establish as a fact whether or not she had done anything which would justify holding her
personally responsible for the CPL’s activities at the material time in 1991, or to reassess the actual danger to the democratic process which might have arisen by allowing
her to run for election in view of her past or present conduct.
Furthermore, it is not of central importance, for the purpose of justifying the applicant’s inability to run for the national parliament, that she was never prosecuted
for a criminal offence and was not one of the fifteen members of parliament who were
stripped of their seats. On the contrary, by choosing to bring a criminal prosecution
only against the two former leaders of the CPL and imposing more lenient restrictions on the political rights of other CPL activists such as the applicant, the Latvian
authorities demonstrated a certain flexibility towards the latter group of persons.
Moreover, the Court considers irrelevant the question whether the CPL should be
regarded as a legal or an illegal organisation during the period after 13 January 1991,
given that the subversive nature of its activities was obvious at least from that date. It
is clear that the applicant chose to support the CPL’s anti-democratic stance, and her
silence in the face of the events at the material time was just as telling as any overt
action in support of the CPL’s activities.
Finally, the fact that the impugned statutory measure was not introduced by the
Parliament immediately after the restoration of Latvian independence does not appear in this case to be crucial, any more than it was in Rekvényi v. Hungary ([GC],
no. 25390/94, ECHR 1999-III), where the provision excluding police officers from
political activities became effective almost four years after Hungary’s transition to a
democratic system. It is not surprising that a newly established democratic legislature
should need time for reflection in a period of political turmoil to enable it to consider
what measures were required to sustain its achievements. This is all the more so in
the case of Latvia, where troops of a foreign country, Russia, remained until 1994 (see
Slivenko v. Latvia [GC], no. 48321/99, ECHR 2003-X). Furthermore, the fact that the
Latvian parliament enacted the statutory measure only in 1995 cannot be equated
with the much more far-reaching restriction of personal rights barring former KGB
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officers in Lithuania from access to various spheres of employment in the private sector, which were introduced almost a decade after the re-establishment of Lithuanian
independence, and which were considered, partly for this reason, disproportionate
from the point of view of the Convention (see Sidabras and Džiautas v. Lithuania nos.
55480/00 and 59330/00, §§ 51-62, ECHR 2004-VIII), It cannot therefore be concluded
that the fact of Latvia having introduced the measure only in 1995 showed that the
State itself did not deem such a restriction to be necessary to protect the democratic
process in the country.
The Latvian authorities’ view that even today the applicant’s former position in the
CPL, coupled with her stance during the events of 1991, still warrant her exclusion
from standing as a candidate to the national parliament, can be considered to be in
line with the requirements of Article 3 of Protocol No. 1. The impugned statutory
restriction as applied to the applicant has not been found to be arbitrary or disproportionate. The applicant’s current or recent conduct is not a material consideration,
given that the statutory restriction in question relates only to her political stance
during the crucial period of Latvia’s struggle for “democracy through independence”
in 1991.
While such a measure may scarcely be considered acceptable in the context of one
political system, for example in a country which has an established framework of
democratic institutions going back many decades or centuries, it may nonetheless be
considered acceptable in Latvia in view of the historico-political context which led
to its adoption and given the threat to the new democratic order posed by the resurgence of ideas which, if allowed to gain ground, might appear capable of restoring the
former regime.
The Court therefore accepts in the present case that the national authorities of Latvia, both legislative and judicial, are better placed to assess the difficulties faced in establishing and safeguarding the democratic order. Those authorities should therefore
be left sufficient latitude to assess the needs of their society in building confidence
in the new democratic institutions, including the national parliament, and to answer the question whether the impugned measure is still needed for these purposes,
provided that the Court has found nothing arbitrary or disproportionate in such an
assessment. In this respect, the Court also attaches weight to the fact that the Latvian
parliament has periodically reviewed section 5(6) of the 1995 Act, most recently in
2004. Even more importantly, the Constitutional Court carefully examined, in its decision of 30 August 2000, the historical and political circumstances which gave rise to
the enactment of the law in Latvia, finding the restriction to be neither arbitrary nor
disproportionate at that point in time, that is, nine years after the events in question.
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It is to be noted that the Constitutional Court observed in its decision of 30 August
2000 that the Latvian parliament should establish a time-limit on the restriction.3
In the light of this warning, even if today Latvia cannot be considered to have overstepped its wide margin of appreciation under Article 3 of Protocol No. 1, it is nevertheless the case that the Latvian parliament must keep the statutory restriction under
constant review, with a view to bringing it to an early end. Such a conclusion seems all
the more justified in view of the greater stability which Latvia now enjoys, inter alia,
by reason of its full European integration. Hence, the failure by the Latvian legislature
to take active steps in this connection may result in a different finding by the Court
(see, mutatis mutandis, Sheffield and Horsham v. the United Kingdom, 30 July 1998, §
60, Reports 1998-V; see also the follow-up judgment to that case, Christine Goodwin
v. the United Kingdom [GC], no. 28957/95, §§ 71‑93, ECHR 2002-VI).
The Court concludes [by 13 votes to 4] that there has been no violation of Article
3 of Protocol No. 1.
II.	ALLEGED VIOLATION OF ARTICLES 10 AND 11 OF THE CONVENTION
The applicant complained that her disqualification from standing for election to the
national parliament as well as municipal councils amounted to a violation of Articles 10 and 11 of the Convention. The relevant parts of these Articles provide:
Article 10
“1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. ...
2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder
or crime, ... for the protection of the reputation or rights of others ...”

3

“In order to determine whether the measure applied, namely the restrictions on passive electoral
rights, is proportionate to the objectives being pursued, namely the protection, firstly, of democratic
State order and, secondly, of the national security and integrity of the Latvian State, it is necessary
to assess the political situation in the country and other related circumstances. Parliament having
evaluated the historical and political circumstances of the development of democracy on several occasions ... the Court does not consider that at this stage there would be grounds for challenging the
proportionality between the measure applied and its aim.
However, Parliament, by periodically examining the political situation in the State and the necessity and merits of the restrictions, should decide to establish a time-limit on these restrictions ...
since such limitations on passive electoral rights may exist only for a specific period.”
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Article 11
“1. Everyone has the right to freedom of peaceful assembly and to freedom of
association ...
2. No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society in the interests of
national security or public safety, for the prevention of disorder or crime, ... or for
the protection of the rights and freedoms of others. This Article shall not prevent
the imposition of lawful restrictions on the exercise of these rights by members of
the armed forces, of the police or of the administration of the State.”

The Court considers in the circumstances of the case that Article 3 of Protocol No. 1
is the lex specialis, and no separate examination of the applicant’s complaints is warranted under Article 11 [13 votes to 4]. Nor can the Court find any argument that
would require a separate examination of the applicant’s complaints about her inability to stand for election from the point of view of Article 10 [unanimous].
DISSENTING OPINION OF JUDGE ZUPANČIČ
I regret that I cannot join the majority opinion in this case. Clearly, the majority decision hinges on accurate assessment of the real threat posed by the applicant’s political
activities at the material time. Yet these activities, even at the time critical for Latvian
independence, were not subversive or even secretive. If at any time Mrs Ždanoka
truly represented a danger4 to the emerging Latvian sovereignty, this was a corollary
of her real prospects of being elected.
Consequently, the issue in this as in all similar cases concerns the relationship
between democracy and the rule of law.
However, from a historical viewpoint, when the Latvian constitutional order was
still in statu nascendi, one could not have simply said – not even in terms of the
Molotov-Ribbentrop Pact and international law! – that Mrs Ždanoka’s and others’
concurrent political activities opposing Latvian independence, the disintegration of
the Soviet Union and so on were per se politically illegitimate or even illegal. Even international law does not have the power to wipe away a historical period of some fifty
years. Consequently, if the applicant’s activity were to be a priori declared illegitimate
or illegal, much of what had been happening in the Soviet Union ought to have been
a posteriori declared illegitimate or illegal. Ex factis ius oritur; history may have the
power to make that judgment, but not the law. The law’s attention span is limited by
the established State power. History, on the other hand, is written by the victor; Mrs
Ždanoka found herself on the wrong side of that history.

4

During the public hearing the Agent of the Government compared Mrs Ždanoka to Mr Milošević in
ex-Yugoslavia.

400

Owlets of Minerva.indd 400

26-10-2011 9:50:53

The Owlets Of Minerva
The majority’s opinion thus derives from a rather narrow time perspective. Since
timing is at the heart of this decision, I beg to differ.
Ždanoka v. Latvia is a case in which the historical and ideological significance
of transition from Soviet communism as a failed socio-political experiment back
to capitalism, democracy and the rule of law is inescapably the central issue. I say
“inescapably”, because the case concerns the political rights of the sizeable Russianspeaking minority.
To the Latvians the continuation of communist rule was synonymous with the
continuation of Russian occupation. To the Russian-speaking minority, representing some 30%5 of the population, the imminent self-determination of Latvians foreshadowed the certain loss of privileged status and a possibility of discrimination.
To the Latvian majority, as was made clear in the case of Slivenko v. Latvia ([GC],
no. 48321/99, ECHR 2003-X), the granting of particular human rights to the large
Russian-speaking minority, a consequence of the fifty years of Russian occupation,
was and is absurd.6 It smacks of the inverse logic of Article 17 of the Convention.7
Suddenly, the former occupiers whose very existence on Latvian territory had originated in illegal occupation, claimed to be victims of human rights violations. Had
the very rule of law and democracy for which the Latvians had fought and which for
decades had been denied them by the communist rulers of the Soviet Union now become the weapon to be turned against the Latvians themselves? The historical paradox they faced is an existentially absurd one, reflecting an internal clivage to which
there can be no immediate solution.
Nevertheless, the travesty of former oppressors subsequently appealing to and
profiting from democracy and the rule of law is not specific to Latvia or even only
to all three Baltic countries. Specific cases reaching this Court make this evident.8
In central and eastern Europe we now find many aging individuals who have blood
on their hands. Some of them have become vociferous proponents of human rights.
If anybody should propose retribution towards, for example, all those who in the
not so distant past avidly collaborated with the secret police, they raise their voices
with the accustomed arrogance derived from their past and established authoritarian position. They barefacedly claim the very human rights which they spent their

5
6
7

8

Ethnic groups in 2002: Latvians 57.7%, Russians 29.6%, Belarusians 4.1%, Ukrainians 2.7%, Poles
2.5%, Lithuanians 1.4%, other 2%. (Demographics of Latvia at <http://en.wikipedia.org/wiki/Demographics_of_Latvia>).
See, for example, paragraph 4 of the joint dissenting opinion of Judges Wildhaber, Bratza, Cabral
Barreto, Greve and Maruste in the case of Slivenko v. Latvia.
Article 17 – Prohibition of abuse of rights: “Nothing in this Convention may be interpreted as implying for any State, group or person any right to engage in any activity or perform any act aimed at the
destruction of any of the rights and freedoms set forth herein or at their limitation to a greater extent
than is provided for in the Convention.”
See, for example, Streletz, Kessler and Krenz v. Germany [GC], nos. 34044/96, 35532/97 and 44801/98,
ECHR 2001-II, p. 150 of this book.
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life denying to others, nay, often cold-bloodedly violating them in the most brutal
fashion.
This Court must take a clear position on this matter.
The logic underlying Article 17 is clear. The legal weapon of claiming human
rights must not be perverted. It must not be used to serve those who would in turn
violate human rights themselves. The genius of Karl Popper formulated this clearly.
He maintained that democracy is for everybody except for those who would destroy
it. We are to be tolerant of everything except acts of intolerance.
Two questions derive from this general principle. Firstly, are those who were intolerant in the past subsequently entitled to tolerance? This is a question of Biblical
proportions. Should the talionic9 tooth-for-tooth retributive logic of the Old Testament apply, or should human rights be universal not just in space but also in time? In
turn, does this mean turning the other cheek to those who slapped us?
Secondly, what kind of (simultaneous) intolerance should be directed at those who
are themselves intolerant? Does the Constitutional Court of Austria, for example,
have the right and indeed the duty to proscribe the activities of Mr Haider’s proto-Nazi party that feeds on “Urangst” and ethnic intolerance against Slovenians in
Carinthia? How clear and present should be the danger established by the famous
Brandenburg v. Ohio test recently adopted by Turkish domestic legislation?10
These used to be “political questions”. Thanks to the colossal progress of constitutional law in the second half of the twentieth century it is now clear that they go to
the essence of the rule of law.
In international law, the Nuremberg trial is a historic representation of how the
rule of law responds to barbarity, of how the power of legal logic ex post facto prevails
over the Hobbesian logic of power. In Streletz, Kessler and Krenz (cited above) it became clear, on narrower grounds, that the systemic practice of impunity, despite the
purely formal existence of precise punitive norms to the contrary, cannot afterwards
be grounds for the affirmative defence based on an excusable mistake of law. Once
the rule of law is re-established, the positive norm, even if previously dormant, will
apply. Ever since 1764 when Cesare Beccaria wrote his decisive “Dei delitti e delle
pene” the retrospective validity of the punitive rule of law has been an integral part
of the principle of legality. Later it was reformulated by Anselm Feuerbach into the
famous formula “nullum crimen, nulla poena sine lege praevia”. The doctrine is now
reiterated in the first paragraph of Article 7 of the European Convention on Human
Rights.11 Thus, the temporal scope of the rule of law – at least in its negative, punitive aspect – is subject to strict restraints. Streletz, Kessler and Krenz, however, also

9
“Si membrum rupsit, ni cum eo pacit, talio esto!” Leges XII Tabularum, Tabula VII, Fragmentum 2.
10 Brandenburg v. Ohio, 395 US 444 (1969). This test was used in Stankov and the United Macedonian
Organisation Ilinden v. Bulgaria, nos. 29221/95 and 29225/95, ECHR 2001‑IX.
11 In truth this doctrine goes back to Roman law. “Poena non irrogatur nisi quae quaque vel quo alio
iure specialiter, huic delicto imposita est.” Dig.50.16.131.1, Ulpianus 3 ad l. iul. et pap.
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proves that this doctrine cannot be reduced, as it mostly is in our own case-law, to
the simple notion of advance notice. It proves that the punitive norm, even if dormant and subject to selective but systemic denial, that is, the generalised practice of
impunity, and thus liable to make the actors reasonably assume it will not be applied,
is, years afterwards, still in positive existence. At least in so far as the circles of law
and morality overlap, in other words, the selective non-application of a penal norm
(the systemic practice of selective impunity) is no bar to subsequent prosecution. I
maintain here what I said in my concurring opinion in Streletz, Kessler and Krenz
– that it is not a case of the retroactive application of criminal law but of an inexcusable mistake of law.
In the present case, however, we do have to deal with the positive element of retrospectivity. Here we are concerned with positive rights (the right to be elected) and
not with negative-punitive norms. Restrictions as to the temporal scope of the application of the norm, such as derive from the principle of legality, do not apply. For
example, the extensive interpretation of the presumption of innocence precludes discrimination against former collaborators (lustration) unless, of course, their criminal liability has been finally established. It is relevant that Mrs Ždanoka has never
been convicted of anything.
Furthermore, people cannot be prevented from actively participating in the democratic process simply because they are likely to be elected. The alleged political subversiveness of Mrs Ždanoka does not derive from any illegal activity on her part
established by a Latvian criminal court. Moreover, she would be politically irrelevant
were it not for the real odds, past, present or future, that she would be elected. By
whom? By members of the Russian-speaking minority?12 When she was permitted
to stand (successfully) for election to the European Parliament this was tolerated because her political impact in the European Parliament is diluted and does not threaten the autonomist rule in Latvia. The fact, incidentally, that she was elected proves
the real odds mentioned above.
In other words, I do not believe for a moment that the Latvian authorities would
have prevented Mrs Ždanoka from standing in national elections in Latvia were it
only for her communist past. Neither is the true reason her present unwillingness
to recant and repudiate her communist views. The domestic Latvian point of view
concerns no more (and no less) than Mrs Ždanoka’s future political dangerousness.
This has to do with the demographic fact that thirty per cent of the existing Latvian
population speaks Russian. Presumably, this puts in jeopardy the pro-autonomy rule
of the autochthonous majority in whose name the separation of Latvia (and the other
two Baltic States) from the Soviet Union was carried out in the first place.
Now that we have reached the stage where we can, without legalistic smokescreens, call a spade a spade, we can finally address the real question. The large

12 In my view, this is the only “clear and present danger” in this case.
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Russian-speaking minority in Latvia is a demographic by-product of the long-term
illegal occupation by the Soviet Union. Does the historical fact that the occupation
was illegal – and it is probably not an accident that the majority opinion emphasises
the early illegality of the Molotov-Ribbentrop pact – imply that the residence of the
Russian-speaking population in Latvia is itself illegal?13
In different terms the same issue arose in Slivenko (cited above). The critical distinction when an individual’s human right is at stake is precisely between an individual’s personal situation on the one hand, and the larger historical and collective
situation of the group to which he or she happens to belong on the other.14 In principle, human rights are strictly individual rights. Historical and collective aspects of
the situation are beyond the scope of our jurisdiction.
Yet the majority opinion, like the domestic decisions concerning Mrs Ždanoka,
rightly treats her situation as representative not merely of her private predicament.
Obviously, the right to stand for election – for this reason considered in a separate
Protocol – affects the individual (Mrs Ždanoka) and the collectivity (the Russianspeaking minority) he or she has the ambition to represent politically. The majority
opinion, however, implicitly amalgamates the two aspects. The consequence of this
mingling of issues is explicit endorsement of the denial of the right to stand for election. The reason for this denial was that Mrs Ždanoka had a real chance of being
elected.15 So much for democracy.

13 It is not difficult to imagine that this population might be over 50%. Despite everything, the legi
timate democratic process would then yield the kind of political leaders such as Mrs Ždanoka who
would tend towards reunion with the Russian Federation. The independence of Latvia would then
hardly amount to something stable. Yet this would not be so unusual. This is made clear by the
example of Slovene-populated territories now in Italy and Austria. In both countries the Slovenian
population was subject to intense Fascist-Nazi colonisation and fierce assimilation as evidenced
even today by the efforts of Mr Haider. The result is ethnic intolerance. Such intolerance broke out
– likewise for demographic reasons – in the war between Albanians and Serbians in Kosovo. Such
intolerance is the precursor of ethnic cleansing. The historic situation in Broniowski v. Poland ([GC],
no. 31443/96, ECHR 2004-V), for example, was the consequence of such an attempt amounting to
the across-the-board displacement of the population resident in the so-called “territories beyond the
Bug River”.
14 “[P]luralism, tolerance and broadmindedness are hallmarks of a ‘democratic society’ (§ 49). Although individual interests must on occasion be subordinated to those of a group, democracy does
not simply mean that the views of a majority must always prevail: a balance must be achieved which
ensures the fair and proper treatment of minorities and avoids any abuse of a dominant position.
Accordingly, the mere fact that the applicants’ standpoint was adopted by very few of their colleagues
is again not conclusive of the issue now before the Court.” Such was the position of the old Court in
Young, James and Webster v. the United Kingdom, 13 August 1981, § 63, Series A no. 44. The problem
in the case at hand is precisely the reverse: Mrs Ždanoka’s views would have been embraced by too
many for this to be “politically safe”.
15 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious or Linguistic Minorities, G.A. res. 47/135, annex, 47 U.N. GAOR Supp. (No. 49) at 210, U.N. Doc. A/47/49 (1993). Article 3, para. 1: “Persons belonging to minorities may exercise their rights, including those set forth
in the present Declaration, individually as well as in community with other members of their group,
without any discrimination.”
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Admittedly, this result is a consequence of the narrow scope of our jurisdiction.
Yet, are we here to correct the historical wrongs? Are we to say that 30% of the Latvian population is there illegally? Even if these people were regarded as aliens, their
collective expulsion would be explicitly forbidden by Article 4 of Protocol No. 4.16 The
prohibition of the collective expulsion of aliens indicates a clear legal answer to this
question, if indeed there is a need for one. This answer is tolerance in the passage of
time.
The dilemma is not specific to the Baltic States. In fact the whole of European
history, not to speak of its horrific colonial cruelties, is replete with the recurrent
“movement of nations” – usually by means of wars and violent takeovers. Needless to
say, in terms of international law – in so far as its criteria applied at all – most of these
takeovers were utterly “illegal”. It is for the historians to assess the end results of this
mixing of populations, determining who in any particular case were the victors and
who the vanquished.
The issue, however, has always been the preservation of national identity versus
assimilation. In terms of international law, Woodrow Wilson’s formula concerning
“self-determination of nations” implies, as he had been warned by his advisers at the
time, a wide-ranging particularisation and ethnic intolerance.17
Parallel to this process of particularisation, however, we have today an intense
global process of universalisation. It goes under the name of “globalisation”. Some
legal theorists, among them Roberto Mangabeira Unger of Harvard, even maintain
that the current intense reversion to “the preservation of national identity”, or the
pandemonium of nationalism, is a regressive and over-compensatory reaction not
to interstate conquests but to the process of globalisation. This is happening through
commercial ties and through the means of global communications that insistently
and gradually obliterate residual value hierarchies, ethnic attributes, and distinctive
cultural productivity. In international-law circles there is talk of legal and cultural
imperialism.18

16 Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
ETS no. 46, came into force on 2 May 1968. Article 4: “Collective expulsion of aliens is prohibited.”
17 See Daniel Patrick Moynihan’s Oxford Lectures on this question entitled “Pandaemonium: Ethnicity in International Politics” (1993). The title refers to the resulting outbreak of nationalism. “Every
spot on this earth – well, nearly every one – is inhabited nowadays by two, three, or more peoples
that differ in race, religion, or ethnic background. For each of these disparate groups, the same spot
is their inalienable land, their rightful home, their patrimony. The origins of this multi-tribal cohabitation vary greatly. Sometimes one tribe conquered the territory inhabited by another tribe without
expelling or killing all the ‘natives’. In other cases, racially or ethnically disparate people were imported as slaves or indentured labour, or welcomed as voluntary immigrants.” “Pandaemonium:
Ethnicity in International Politics”, review by Fred C. Ikle (http://www.findarticles.com/p/articles/
mi_m2751/is_n32/ai_14182726/print).
18 The growing literature on the doctrine of international law now unveils how international legal
scholars such as Vitoria, Grotius, de Vattel, Westlake and others bent their legal reasoning, be it
through natural law or positivistic approaches, to serve their sovereigns in justifying expansionist
interests. (See Anghie, Antony, Imperialism, Sovereignty and the Making of International Law, Cambridge University Press, Cambridge, 2005; Koskenniemi, Marti, The Gentle Civilizer of Nations: The
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The two processes (of particularisation and universalisation) run in parallel and
dialectically condition one another. The process of particularisation implies, as if the
breakdown into a number of pocket States in Europe were not enough, regression to
ever smaller units of ethnic defensiveness.
Parallel to this, the inevitable universalisation (economically: “globalisation”)
makes these defensive postures both more and more irrelevant but also more aggressive. As usual, this aggression is then displaced to the target that is closest and
most at hand. In Nachova and Others v. Bulgaria19 it was the Roma people, in Blečić
v. Croatia20 it was Serbians, in Serbia it was Albanians, in Germany and France it may
be immigrant workers and their children, and so on. In many of these realms we detect the unhealthy trend from patriotism on the one hand to nationalism, chauvinism
and racism on the other.
This intolerance is the European scourge. Because European history is replete with
instances of aggression deriving from regressive nationalism, the European Court
of Human Rights must take an unambiguous and unshakable moral stand on this
predicament. Inter-ethnic tolerance is a categorical imperative of modernity. From
intolerance derive too many violations of human dignity and human rights.
Protocol No. 12 will bring discrimination as such into play. There can be absolutely
no doubt that discrimination on the basis of the suspect class of national origin is
par excellence an issue of constitutional and human rights. In my opinion the future
of the European Union, too, depends on such moral leadership and on the ability of
united Europe to rise above the petty nationalistic prejudices that have hitherto been
the cause of so many wars and of so much human suffering.
Here, above all, the Court will be tested as to its wished-for historical role.

Rise and Fall of International Law 1870-1960, Cambridge University Press, Cambridge, 2002; Tuck,
Richard, The Rights of War and Peace: Political Thought and the International Order from Grotius to
Kant, Oxford University Press, Oxford, 1999.) For an account of how imperialism has impregnated
culture to the point that we take it for granted, see the works of Edward W. Said (Orientalism, Pantheon Books, New York, 1978; Culture and Imperialism, Vintage, London, 1994). For an overview of
imperialism-influenced theories across the spectrum of social thought, see Curtin, Philip D. (ed.),
Imperialism, MacMillan, London and Basingstoke, 1972.
19 [GC], nos. 43577/98 and 43579/98, ECHR 2005-VII.
20 [GC], no. 59532/00, ECHR 2006-III. See p. 280 of this book.
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PROCEDURAL MATTERS

Competence ratione temporis
Blečić v. Croatia
Judgment of 8 March 2006 [Grand Chamber]
THE FACTS
In 1953, the applicant acquired a specially protected tenancy of a flat in Zadar. In July
1991, she went to stay with her daughter in Rome for the summer, locking her flat,
with all the furniture and personal belongings in it, and asking a neighbour to pay
the bills in her absence and to take care of the flat.
Later that year, Zadar was exposed to constant shelling and the supply of electricity and water was disrupted for over 100 days. The applicant’s pension payments and
medical insurance (the Government disputed this) were stopped and she decided to
stay in Rome. In November 1991, someone broke into the applicant’s flat and occupied it with his family.
On 12 February 1992 the Zadar Municipality (Općina Zadar) brought a civil action against the applicant before the Zadar Municipal Court (Općinski sud u Zadru)
for termination of her specially protected tenancy on the ground that she had been
absent from the flat for more than six months without justified reason, contrary to
section 99 of the Housing Act.1
In her submissions to the domestic court, the applicant explained that she had
been forced to stay with her daughter in Rome from July 1991 until May 1992. She
had not been able to return to Zadar since she had no means of subsistence and no
medical insurance and was in poor health. Furthermore, during her stay in Rome she
had learned from her neighbour that M.F. had broken into her flat with his family.
When she had enquired about her flat and her possessions in it, M.F. had threatened
her over the telephone.

1

Section 99 of the Housing Act reads as follows:
“(1) A specially protected tenancy may be terminated if the tenant ... ceases to occupy the flat for an
uninterrupted period exceeding six months.
(2) A specially protected tenancy shall not be terminated under the provisions of subsection (1) of
this section in respect of a person who does not use the flat on account of undergoing medical treatment, performance of military service or other justified reasons.”
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In 1994, the Municipal Court terminated the applicant’s specially protected tenancy, finding that the reasons she had given did not justify her absence. This judgment
became final on 15 February 1996, after the County Court reversed it and then the
Supreme Court in its turn reversed the County Court’s decision. The Constitutional
Court dismissed an appeal lodged by the applicant on 8 November 1999.
THE LAW
The Government submitted that, according to the established case-law of the Convention institutions (see B.A. v. Turkey, no. 15505/89, Commission decision of
12 March 1990, unreported, and K. v. Turkey, no. 14206/88, Commission decision of
11 July 1989, Decisions and Reports 62, pp. 307-8), the Court did not have jurisdiction ratione temporis in cases where a decision given by the domestic courts after the
Convention’s entry into force related to events occurring before that date. The Convention as an international treaty was incorporated into the Croatian legal system on
5 November 1997.
In its decision of 30 January 2003, a Chamber of the Court examined its temporal jurisdiction ex officio. It held that while the proceedings up to and including the
Supreme Court had taken place prior to the entry into force of the Convention in
respect of Croatia on 5 November 1997, the final decision had been rendered by the
Constitutional Court after that date. The outcome of the Constitutional Court proceedings had been directly decisive for the applicant’s Convention rights as that court
had been called upon to decide whether the lower courts’ judgments had violated the
applicant’s right to respect for her home and/or her property rights, that is to say the
same issues that were pending before the European Court. Hence the application fell
within the Court’s competence ratione temporis. In its judgment of 29 July 2004, a
Chamber of the Court held that there had been no violation of Article 8 of the Convention or Article 1 of Protocol No. 1 thereto.
A. Whether the Court is competent at this stage of the proceedings to deal with
the Government’s objection ratione temporis
The Court notes that no plea of inadmissibility on account of lack of jurisdiction ra
tione temporis was made by the Government at the admissibility stage. Nevertheless,
the Chamber decided in its final decision on admissibility to examine its temporal jurisdiction of its own motion, holding that the issue called for consideration. The Government raised their objection ratione temporis for the first time in their observations
before the Grand Chamber. The question therefore arises whether the Government
are estopped from raising their preliminary objection at this stage of the proceedings.
The Court reiterates that the Grand Chamber is not precluded from deciding questions concerning the admissibility of an application under Article 35 § 4 of the Convention, since that provision enables the Court to dismiss applications it considers
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inadmissible “at any stage of the proceedings”. Thus, even at the merits stage the
Court may reconsider a decision to declare an application admissible if it concludes
that it should have been declared inadmissible for one of the reasons given in the first
three paragraphs of Article 35 of the Convention (see, inter alia, Azinas v. Cyprus
[GC], no. 56679/00, § 32, ECHR 2004-III, and Odièvre v. France [GC], no. 42326/98,
§ 22, ECHR 2003-III).
In the instant case the Court finds that, notwithstanding the requirements of Rule
55 of the Rules of Court, which in any event must be interpreted in a manner compatible with the Convention, in particular Article 32 thereof, the Government cannot be
considered to be precluded from raising the issue of temporal jurisdiction before the
Grand Chamber.
Firstly, incompatibility ratione temporis is a matter which goes to the Court’s jurisdiction rather than a question of admissibility in the narrow sense of that term.
Since the scope of the Court’s jurisdiction is determined by the Convention itself, in
particular by Article 32, and not by the parties’ submissions in a particular case, the
mere absence of a plea of incompatibility cannot extend that jurisdiction. To hold
the contrary would mean that where a respondent State waived its right to plead or
omitted to plead incompatibility, the Court would have to rule on the merits of a
complaint against that State concerning a right not guaranteed by the Convention or
on a Convention right not yet binding on it, for example by virtue of a valid reservation clause (incompatibility ratione materiae) or because it has not yet ratified an
additional Protocol (incompatibility ratione personae).
The same has to be true for the Court’s temporal jurisdiction, since the non-retroactivity principle operates to limit ratione temporis the application of the jurisdictional, and not only substantive, provisions of the Convention.
Accordingly, the Court, in line with the position taken by the [European] Commission [of Human Rights] on this point (see Nielsen v. Denmark, no. 343/57, Commission decision of 2 September 1959, Yearbook 2, p. 454), has to satisfy itself that it
has jurisdiction in any case brought before it, and is therefore obliged to examine the
question of its jurisdiction at every stage of the proceedings.
Secondly, the Court has already held that it is not open to it to set aside the application of another admissibility criterion, namely the six-month rule, solely because
a Government has not made a preliminary objection to that effect (see Walker v. the
United Kingdom (dec.), no. 34979/97, ECHR 2000-I). In reaching that conclusion it
explained that the six-month rule, in reflecting the wish of the Contracting Parties
to prevent past decisions being called into question after an indefinite lapse of time,
served the interests not only of the respondent Government but also of legal certainty
as a value in itself. It added that the rule marked out the temporal limits of supervision carried out by the organs of the Convention and signalled to both individuals
and State authorities the period beyond which such supervision was no longer possible. Having regard to the fact that the purpose of limitations ratione temporis is to
preclude the possibility of submitting to the Court, by means of an application, facts
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dating from a period when the respondent State was not in a position to foresee the
international responsibility or legal proceedings to which these facts might give rise,
the Court considers that the above reasoning concerning the six-month rule applies
a fortiori in the present instance.
Thirdly, despite the Government’s failure to raise the relevant objection earlier,
and without prejudice to the above-mentioned considerations, the Chamber examined its competence ratione temporis of its own motion and the parties addressed the
question in their observations before the Grand Chamber. Accordingly, the issue of
temporal jurisdiction is a live issue that must be examined.
B. Limitations on the Court’s temporal jurisdiction
The Court reiterates that, in accordance with the general rules of international law,
the provisions of the Convention do not bind a Contracting Party in relation to any
act or fact which took place or any situation which ceased to exist before the date of
the entry into force of the Convention with respect to that Party (see, for example,
Kadiķis v. Latvia (dec.), no. 47634/99, 29 June 2000).
It further notes that, in its declarations made under former Articles 25 and 46 of
the Convention, Croatia recognised the competence of the Convention organs to deal
with individual petitions based on facts occurring after the Convention and its Protocols had come into force in respect of Croatia. These declarations remain valid for
the determination of the jurisdiction of the Court to receive individual applications
under the current Article 34 of the Convention by virtue of Article 6 of Protocol No.
11, which reads as follows:
“Where a High Contracting Party had made a declaration recognising the competence of the Commission or the jurisdiction of the Court under former Article 25 or 46 of the Convention with respect to matters arising after or based on
facts occurring subsequent to any such declaration, this limitation shall remain
valid for the jurisdiction of the Court under this Protocol.”

Accordingly, the Court is not competent to examine applications against Croatia in
so far as the alleged violations are based on facts having occurred before the critical
date. However, the question of whether an alleged violation is based on a fact occurring prior or subsequent to a particular date gives rise to difficulties when, as in the
present case, the facts relied on fall partly within and partly outside the period of the
Court’s competence.
C. The appropriate test
It follows from the above case-law that the Court’s temporal jurisdiction is to be determined in relation to the facts constitutive of the alleged interference. The subse-
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quent failure of remedies aimed at redressing that interference cannot bring it within
the Court’s temporal jurisdiction.
An applicant who considers that a State has violated his rights guaranteed under
the Convention is usually expected to have resort first to the means of redress available to him under domestic law. If domestic remedies prove unsuccessful and the
applicant subsequently applies to the Court, a possible violation of his rights under
the Convention will not be caused by the refusal to remedy the interference, but by
the interference itself, it being understood that this may be in the form of a court
judgment.
Therefore, in cases where the interference pre-dates ratification while the refusal
to remedy it post-dates ratification, to retain the date of the latter act in determining
the Court’s temporal jurisdiction would result in the Convention being binding for
that State in relation to a fact that had taken place before the Convention came into
force in respect of that State. However, this would be contrary to the general rule of
non-retroactivity of treaties.
Moreover, affording a remedy usually presupposes a finding that the interference
was unlawful under the law in force when the interference occurred (tempus regit
actum). Therefore, any attempt to remedy, on the basis of the Convention, an interference that had ended before the Convention came into force would necessarily lead to
its retroactive application.
In conclusion, while it is true that from the ratification date onwards all of the
State’s acts and omissions must conform to the Convention (see Yağcı and Sargın v.
Turkey, 8 June 1995, § 40, Series A no. 319‑A), the Convention imposes no specific
obligation on the Contracting States to provide redress for wrongs or damage caused
prior to that date (see Kopecký v. Slovakia [GC], no. 44912/98, § 38, ECHR 2004‑IX).
Any other approach would undermine both the principle of non-retroactivity in the
law of treaties and the fundamental distinction between violation and reparation that
underlies the law of State responsibility.
In order to establish the Court’s temporal jurisdiction it is therefore essential to
identify, in each specific case, the exact time of the alleged interference. In doing so
the Court must take into account both the facts of which the applicant complains and
the scope of the Convention right alleged to have been violated.
D. Application of the test to the present case
The applicant complained that, by terminating her specially protected tenancy, the
State had violated her rights to respect for her home and to the peaceful enjoyment
of her possessions. This being so, the Court accepts that the termination of her tenancy was the fact constitutive of the alleged interference. It remains to be determined
when the termination occurred.
The Court observes that for a tenancy to be terminated under Croatian law there
had to be a court judgment upholding the claim of the provider of the flat to that
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end. The tenancy was terminated from the date on which such a judgment became
res judicata. In the present case, that judgment was given on 18 January 1994 by the
Zadar Municipal Court. However, since it was subsequently reversed by the Zadar
County Court’s judgment of 19 October 1994, it became res judicata on 15 February
1996 when the Supreme Court, by its own judgment, reversed the County Court’s
judgment. Therefore, it was at that moment – neither before nor afterwards – that the
applicant lost her tenancy.
It follows that the alleged interference with the applicant’s rights lies in the Supreme Court’s judgment of 15 February 1996. The subsequent Constitutional Court
decision only resulted in allowing the interference allegedly caused by that judgment
– a definitive act which was by itself capable of violating the applicant’s rights – to
subsist. That decision, as it stood, did not constitute the interference. Having regard
to the date of the Supreme Court’s judgment, the interference falls outside the Court’s
temporal jurisdiction.
As to the applicant’s argument that the termination of her tenancy resulted in
a continuing situation, the Court reiterates that the deprivation of an individual’s
home or property is in principle an instantaneous act and does not produce a continuing situation of “deprivation” in respect of the rights concerned (see, inter alia,
Malhous v. the Czech Republic (dec.) [GC], no. 33071/96, ECHR 2000-XII, and, mu
tatis mutandis, Ostojić v. Croatia (dec.), no. 16837/02, ECHR 2002-IX). Therefore, the
termination of the applicant’s tenancy did not create a continuing situation.
The only remaining issue to be examined is whether the Constitutional Court’s
decision, in particular its refusal to quash the Supreme Court’s judgment, was in
itself inconsistent with the Convention.
In the light of the conclusion that the interference occurred prior to the critical
date, the applicant’s constitutional complaint should be regarded as the exercise of
an available domestic remedy. It cannot be argued that the Constitutional Court’s
refusal to provide redress, that is, to quash the Supreme Court’s judgment, amounted
to a new or independent interference since such obligation cannot be derived from
the Convention.
The Constitutional Court was asked to review the constitutionality of the Supreme
Court’s judgment of 15 February 1996. The law in force at the time when the Supreme
Court had rendered judgment did not include the Convention and that court could
not therefore have applied it.
In conclusion, since the fact constitutive of the interference giving rise to the application was the Supreme Court’s judgment of 15 February 1996, and not the Constitutional Court’s decision of 8 November 1999, an examination of the merits of the
case could not be undertaken without extending the Court’s jurisdiction to a fact
which, by reason of its date, was not subject thereto. To do so would be contrary to
the general rules of international law.
It follows that the application is incompatible ratione temporis with the provisions
of the Convention within the meaning of Article 35 § 3 [11 votes to 6].
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DISSENTING OPINION OF JUDGE LOUCAIDES JOINED BY JUDGES
ROZAKIS, ZUPANČIČ, CABRAL BARRETO, PAVLOVSCHI AND DAVÍD THÓR
BJÖRGVINSSON
I disagree with the majority’s view that the Court has no jurisdiction to examine
the present application as it is incompatible ratione temporis. I believe that in this
particular case the interference with the applicant’s right to respect for her home and
to the peaceful enjoyment of her possessions became complete with the decision of
the Constitutional Court dated 8 November 1999, that is to say, after Croatia had recognised the competence of the Convention organs to deal with individual petitions
based on facts occurring after the Convention and its Protocols came into force in
respect of Croatia.
Under the domestic law a specially protected tenancy could only be terminated by
a civil action by the provider of the flat resulting in a judgment upholding the claim.
A judgment becomes res judicata, that is, a final, unappealable judgment, when it
is legally irreversible under the domestic law.2 This result in the present case was
brought about by the above decision of the Constitutional Court. Until then each
judgment in the relevant civil action was subject to an appeal that could have led to
the judgment being quashed. In other words the completion of the civil action which
was necessary to terminate the relevant tenancy in the form of a judicial judgment
amounting to a final adjudication of the relevant claim (res judicata) consisted of a
chain of judicial proceedings up to and including the proceedings before the Constitutional Court.
Therefore, we are not dealing here with an interference with a right under the Convention which had a legal effect independently of any ensuing judicial proceedings
issued with the exclusive object of remedying the interference. In the present case, the
interference was the result of a series of judicial proceedings ending with the decision
of the Constitutional Court, which was the only final, irreversible judicial decision in
these proceedings.
It is basically for this reason that the present case is distinguishable from those
set out in the judgment where the interference was complete and effective before any
judicial proceedings were issued. In those cases the interference was an autonomous
event distinct from judicial proceedings that were subsequently issued with the sole
objective of securing an order setting aside the original decision or act constitutive of

2

See, inter alia, Nikitin v. Russia, no. 50178/99, § 37, ECHR 2004-VIII: “... a decision is final ‘if, according to the traditional expression, it has acquired the force of res judicata. This is the case when it is
irrevocable, that is to say when no further ordinary remedies are available or when the parties have
exhausted such remedies or have permitted the time-limit to expire without availing themselves of
them’”; and the United States judgment in Faison v. Hudson, 243 Va. 413, 419, 417 S.E.2d 302, 305
(1992): “[A] judgment is not final for the purposes of res judicata … when it is being appealed or when
the time-limits fixed for perfecting the appeal have not expired.”
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the interference. Such a distinction cannot be made in the present case. The judicial
proceedings in this case consisted of different stages of one and the same civil action
which ended in a requirement for the termination of the applicant’s tenancy and the
consequent interference complained of.
According to the majority the alleged interference was caused by the judgment of
the Supreme Court of 15 February 1996: “a definitive act which was by itself capable
of violating the applicant’s rights.” The majority rightly attaches decisive importance
to the “definitive” nature of the judgment upholding the claim of the provider of the
flat as an essential condition for the establishment of the relevant interference with
the applicant’s rights. But the judgment of the Supreme Court was not in a legal sense
“definitive”. It was only conditionally definitive because under the domestic law it
could be reversed under the constitutional complaint procedure. The Constitutional
Court had power to quash the judgment of the Supreme Court in the same way that
the Zadar County Court reversed on 19 October 1994 the judgment of the Zadar
Municipal Court of 18 January 1994 in the relevant proceedings. The majority states
that the judgment which amounted to termination of the tenancy was this Zadar
Municipal Court judgment. Yet, the relevant statement continues as follows:
“84. ... However, since it was subsequently reversed by the Zadar County Court’s
judgment of 19 October 1994, it became res judicata on 15 February 1996 when
the Supreme Court, by its own judgment, reversed the County Court’s judgment.
Therefore, it was at that moment – neither before nor afterwards – that the applicant lost her tenancy.
85. It follows that the alleged interference with the applicant’s rights lies in the
Supreme Court’s judgment of 15 February 1996. The subsequent Constitutional
Court decision only resulted in allowing the interference allegedly caused by that
judgment – a definitive act which was by itself capable of violating the applicant’s
rights – to subsist. ...”

According to this passage, the majority finds that a “definitive” judgment is necessary to constitute an interference with the applicant’s rights and concludes that this
“definitive” judgment must be the Supreme Court’s judgment of 15 February 1996.
However, it is difficult to understand why they characterise this judgment as “definitive” or “res judicata” in spite of the fact that it could be set aside by the Constitutional
Court after a constitutional complaint. Such a constitutional complaint was in fact
lodged in this case and gave the Constitutional Court the opportunity to render its
decision that completed the interference with the applicant’s rights after Croatia had
recognised the jurisdiction of the Court. It should be noted here that when it examined the case the Constitutional Court had jurisdiction to apply the European Convention on Human Rights. The application of the Convention by the Constitutional
Court in this case could not be considered as amounting to retroactive enforcement
of the Convention because the decision of the Constitutional Court was itself part
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and parcel of the judicial action that resulted in the termination of the applicant’s
tenancy and therefore part – the final part, in fact – of the interference complained
of. It may be useful to add here that the relevant legal principles of the Convention
had in any event been part of the domestic law of Croatia since the 1990 Constitution.
It is true that right up to the level of the Constitutional Court each individual appeal or complaint which followed the initial judgment terminating the applicant’s
tenancy offered the possibility of a reversal of a preceding decision affecting the applicant’s rights. However, so long as this series of appeals and complaints were steps
in a composite judicial process leading to the decision of the Constitutional Court
which alone could be considered the final res judicata amounting to the interference
with the applicant’s right, the fact that they also functioned as a kind of remedial
process in the above sense cannot change their character as a sine qua non condition
for the termination of the tenancy in question and, consequently, as a prerequisite for
the establishment of the relevant interference.
In so far as the majority emphasised that the Constitutional Court’s decision “only
resulted in allowing the interference allegedly caused by that judgment [the Supreme
Court’s judgment]... to subsist”, thereby implying that the Constitutional Court’s decision was irrelevant to the question under consideration because it did not reverse
the Supreme Court’s judgment, I believe that the approach is wrong. What really
matters is that the Supreme Court’s judgment was not “definitive” before Croatia
recognised the competence of the Convention organs because a constitutional complaint against that judgment was still pending before the Constitutional Court when
such recognition was granted. Further, it is the final Constitutional Court decision
which followed that made the relevant civil action irreversible thus terminating the
applicant’s tenancy and bringing the problem of the interference complained of by
the applicant within the competence of our Court.
In the light of the above, I find that the conclusion of the Chamber regarding the
temporal jurisdiction of the Court was correct.
DISSENTING OPINION OF JUDGE ZUPANČIČ JOINED BY JUDGE
CABRAL BARRETO
I completely agree with what Judge Loucaides spells out in his comprehensive dissenting opinion. Here, I would merely like to expound on one implausible aspect of
the majority position, which in my opinion deserves special attention.
The substance of the majority opinion, the ruling, is to be found in paragraph 85,
which reads:
“It follows that the alleged interference with the applicant’s rights lies in the Supreme Court’s judgment of 15 February 1996. The subsequent Constitutional
Court decision only resulted in allowing the interference allegedly caused by that
judgment – a definitive act which was by itself capable of violating the applicant’s
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rights – to subsist. That decision, as it stood, did not constitute the interference.
Having regard to the date of the Supreme Court’s judgment, the interference falls
outside the Court’s temporal jurisdiction.” (emphasis added)

I wonder what this crucial construct – on which the whole judgment is based – is supposed to mean. Might the implication be that the Constitutional Court has merely
omitted to correct the alleged violation, that is, that the commission of the alleged
violation had been perpetrated by the Croatian Supreme Court? Could it be maintained that the Constitutional Court has perpetrated – because it allowed the interference to subsist – a commission by omission?
If so, why is it then that presumably irrelevant omissions of this kind are a domestic remedy that this Court has repeatedly required to be exhausted before it would
deal with the case? In German cases, for example, in order to be able to deal with
them we insist that the constitutional complaint be filed and that the Federal Constitutional Court – in a bare and unmotivated rejection of the complaint – “allow the
interference to subsist”. Are we from now on going to maintain that, yes, this is an
effective domestic remedy – not only in theory but also in practice! – which must, we
insist, always first be exhausted, and, no, the decision of the German Constitutional
Court – involving even more omitting, because there we do not even call for reasons
to be given for the rejection of the constitutional complaint – did not constitute the
interference? “Oh,” we shall say, “it merely allowed the interference (of whatever lower
instance) to subsist!”
Shall we from now on count the six-month limit from the “real” interference of
the lower-instance decision, or from the moment when the Constitutional Court will
have unreceptively, by its mere omission to correct it, “allowed the interference to
subsist”?
Admittedly, the ratio legis for the requirement of preliminary exhaustion of domestic remedies is different from the ratio legis for the temporal limitation of the
Convention’s impact. The intent of the former is that the Contracting State be given
full opportunity at domestic level to deal with the violation; the latter simply deals
with the non-retroactivity of a contractual obligation. The purpose of the six-month
rule, on the other hand, as of all such rules, derives from the need for security and
stability of all potentially affected legal interactions. After the momentous decision
in Scozzari and Giunta v. Italy3 ([GC], nos. 39221/98 and 41963/98, ECHR 2000-VIII)
this purpose gained considerably in its significance. The consistent practical application of the requirement of exhaustion of domestic remedies and of the six-month
rule, however, presupposes a fixed place and time of occurrence. The newly introduced ambiguity concerning the legal meaning of the Constitutional Courts’ rejections of constitutional complaints, although presently only in the ratione temporis

3

See p. 183 of this book.
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consideration, will raise doubts concerning cross-lateral consistency of our case-law.
In other words, despite the teleological divergences of different interacting doctrines
(the non-exhaustion doctrine, the six-month rule, and the ratione temporis validity),
there must be practical consistency in everyday decision-making.
In terms of formal logic, however, the key paragraph 85 of the majority judgment
seems to be built upon the distinction between a necessary condition and a cause. To
reiterate the majority’s conclusion, I think it would be fair to say that they hold that
the Constitutional Court’s decision was a necessary condition for but not a cause of
the violation.
Unfortunately, this distinction is as specious as it is misleading.
We know that single determinative causes as such do not exist. Every event is a
consequence of a myriad of necessary conditions, in other words, the “caused” event
in question would not have occurred if any one of the sine qua non conditions had
been missing. In our everyday discourse we then pick up only one of these necessary
conditions as determinative for the outcome – and we call it a “cause”.
However, when causal nexus is assessed in law, the label of “cause” is often selectively, if not always arbitrarily, attached to a single necessary condition. The law usually chooses the one necessary condition that critically depends on human conduct
and the presumptive free will controlling it. This makes sense inasmuch as every
legal sanction targets the free will of the actor and presumes to change it. Often this
kind of selective preference for the one critical necessary condition – although this
is clearly misleading – is then, as if it were the only precondition of the event, called
a “cause”.
This theory of “adequate causation”4 – especially in tort law – is simply a logically
misleading disguise for a policy of the legislator or a court intent on blaming and
sanctioning the human factor in the causal chain leading to the tort. Rather than
speak of a “cause”, since we are in fact dealing with sanctioning policy, it would be
more straightforward to say why the particular decision-maker has chosen to focus
the blame on that one specific and particular necessary condition (the particular
“human factor”).
In our case, it is clear that the violation in question would not have occurred had
it been corrected by the Constitutional Court.5 That the Constitutional Court permitted the violation “to subsist” is thus clearly one of the necessary conditions of

4
5

See Francis Bacon, “In jure non remota causa, sed proxima, spectatur” (“The law looks to the proximate, and not to the remote cause”), Bac. Max. Reg. 1.
It is logically irrelevant on what normative grounds the Constitutional Court’s correction of the violation would have been based. It would not matter if the Constitutional Court of Croatia had found
that the situation constituting the violation concerning Mrs Blečić’s apartment was incompatible
with the Croatian Constitution or with, for example, the city of Zadar’s city ordinance: the correction would have been, for our purposes, valid in both cases (see the majority’s opinion).
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the violation6. However, the majority, without telling us why, seem to imply that this
necessary condition is not determinative, critical, and relevant for the ultimate violation. In other words, the majority refuse to grant this particular necessary condition
the status of a “cause”.
The majority do not say, for example, that the Constitutional Court’s decision
was simply a passive acquiescence to the merits of the Supreme Court’s judgment of
15 February 1996 and as such deserving of no blame. The majority flatly state that
merely “allowing the interference [of the Supreme Court’s judgment of 15 February
1996] to subsist” is not a sufficient condition for blame. The majority do not explain
why in other cases such “subsistence” nevertheless constitutes the necessary condition in terms of exhaustion of domestic remedies. In other words the majority’s decision is perhaps circular, because it says in effect that it is not a condition because it is
not a sufficient condition, and is certainly not transparent.
It is not transparent because in the end we fail to learn why the one necessary
condition of the violation, the Supreme Court’s judgment of 15 February 1996, is
seen as constitutive of the violation (deserving of blame) – whereas the other necessary condition, the Constitutional Court’s decision, is not. The undisputed fact is that
without the Constitutional Court’s permission of continued “subsistence” of the Supreme Court’s judgment of 15 February 1996, there would be no violation. It logically
follows that the Constitutional Court’s decision was – all other things being equal –
both the necessary and the sufficient condition of the violation.
For the sake of argument, we can also imagine the reverse order of the events. The
decision of the Supreme Court could have been in favour of the applicant – say on

6

Other higher courts, when affirming their own lower courts’ decisions, also sometimes permit their
“alleged violations to subsist”. The jurisdictional difference between Constitutional and ordinary
higher courts is that the former will let the decision stand unless it conflicts with the Constitution.
In double-track jurisdictions the frame of legal reference is different for the Constitutional Courts,
that is, it will sometimes let the lower decision stand even if patently illegal or illogical, because
constitutional tests only refer to the Constitution (and constitutional rights enshrined there) and
are different from the usual tests of legality and logic. In our case this could mean that “allowing the
lower decision to subsist” did not confer on it either legality or logic. It would simply mean that the
Supreme Court’s decision did not infringe the constitutional rights of Mrs Blečić.
The majority, however, do not submit such an argument. If they did, it would be open to the obvious counter-argument that the rights deriving from a Constitution and the rights deriving from the
Convention mostly overlap. For this reason, for example, the admissible constitutional complaint
represents the last and the best test of violation before the case comes to the European Court of Human Rights in Strasbourg. The only national instance – the court of last resort – specifically author
ised to perform legal assessments that are substantially similar to our own tests, are precisely the
Constitutional Courts. In other words, the Constitutional Court’s decision is not an inconsequential
“omission” because it is precisely before the Constitutional Court that the alleged violation ought
to have been put right. In my opinion this would even be the case in a one-track jurisdiction, for
example, certiorari in the pick-and-choose system before the United States Supreme Court although
the latter is not specifically in charge – as are in fact most of the European Constitutional Courts – of
the protection of constitutional rights.
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purely non-Conventional grounds – only for the Constitutional Court to reverse it.7
In that case, presumably, the violation would have occurred after the critical date and
the Convention would be applicable ratione temporis. The Grand Chamber would
then delve into the merits of this case and perhaps find that there was a violation.
Before that, however, one would have to explain why such a reverse order of events
would bring the case within the temporal limits of the Convention. Would the majority then say that the Constitutional Court’s decision did something positive, rather
than merely permit the Supreme Court’s judgment to “subsist”? If so, what is the
crucial difference between the actual and the hypothetical situation? Is it the difference between “omission” and “commission”? Those of us used to precise pénaliste
reasoning know how tenuous this distinction may be.
In the end I am, therefore, constrained to come to the conclusion either that
(1) the majority’s position remains logically unintelligible, or that (2) this case has
been decided on an unconvincing technicality, or (3) both of the above.
This will become apparent when Blečić begins to serve as a precedent in future
cases. Will the import of this precedent be that the last decision of the national court,
which does not reverse the penultimate decision – but merely permits it to “subsist”–
may count as a required domestic remedy, but does not count as a real decision bringing the case within the temporal limits of the Convention?
Apart from all that, I am convinced that as far as the merits of the case are concerned this is not the end of the matter. In the case file there are indications that there
may be thousands of similar cases. Sooner or later they will reach this Court.

7

Again, it would be logically irrelevant for our purposes on what normative grounds the Constitutional Court chose to reverse it. We find violations in many cases – and often precisely because this
is so – where in domestic jurisdiction there is no reference to the Convention.
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Competence ratione temporis
Šilih v. Slovenia
Judgment of 9 April 2009 [Grand Chamber]
THE FACTS
The applicants’ son died in hospital in May 1993 after suffering an anaphylactic
shock, probably as a result of an allergic reaction to a drug administered by a duty
doctor. The applicants immediately lodged a criminal complaint against the doctor,
but it was dismissed by the public prosecutor for lack of evidence.
On 28 June 1994, the European Convention on Human Rights entered into force
in respect of Slovenia. In August 1994, the applicants used their right under Slovenian law to act as subsidiary prosecutors and lodged a request for a criminal investigation. The investigation was reopened in April 1996 and an indictment was lodged
on 28 February 1997; the case was twice remitted for further investigation before the
criminal proceedings were discontinued in October 2000 again for lack of evidence.
The applicants appealed unsuccessfully.
On 13 March 2001 the applicants lodged a constitutional appeal with the Constitutional Court (Ustavno sodišče), complaining of procedural unfairness and the
length of the proceedings and that they had been denied access to a court since the
indictment had been rejected by the interlocutory-proceedings panel. On 9 October
2001 the Constitutional Court dismissed their appeal on the ground that after the
final discontinuance of criminal proceedings a “subsidiary” prosecutor could not appeal to the Constitutional Court, as he had no locus standi before that court.
In the meantime, in July 1995, the applicants had also brought civil proceedings
against the hospital and the doctor. The first-instance proceedings were stayed between October 1997 and May 2001 pending the outcome of the criminal proceedings and ended with the dismissal of the claim in August 2006. During that period,
the case was dealt with by at least six different judges. Subsequently, the applicants
lodged an appeal and an appeal on points of law, both of which were unsuccessful.
When the Grand Chamber delivered its judgment, the case was still pending before
the Constitutional Court.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION IN ITS
PROCEDURAL LIMB
The applicants complained that the criminal and civil proceedings they had instituted did not allow for the prompt and effective establishment of responsibility for
their son’s death.
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The relevant part of Article 2 of the Convention provides:
“1. Everyone’s right to life shall be protected by law. No one shall be deprived of
his life...”

In a judgment of 28 June 2007, a Chamber of the European Court found that it had
no jurisdiction to hear the applicants’ complaint of a violation of the substantive limb
of Article 2 as the death had occurred before the Convention entered into force in
respect of Slovenia. However, it declared the complaint under the procedural limb
admissible and found a violation.
A. Jurisdiction ratione temporis
Relying on the Court’s position in Blečić v. Croatia ([GC], no. 59532/00, § 75, ECHR
2006‑III), §§ 63-69) and on the fact that the Chamber had considered the ratione
temporis issue of its own motion in its judgment of 28 June 2007, the Government
raised a plea of inadmissibility on account of the Court’s lack of jurisdiction ratione
temporis.
The Government stressed before the Grand Chamber that while the criminal and
civil proceedings concerning the death of the applicants’ son had both started after
the ratification of the Convention by Slovenia on 28 June 1994, the death had occurred before that date.
For the reasons stated in its judgment in Blečić (cited above, §§ 66-9) and noting
that there is nothing that would lead it to reach a different conclusion in the present
case, the Court finds that the Government are not precluded from raising the ratione
temporis objection at this stage of the proceedings. The Court will therefore examine
whether it has temporal jurisdiction to deal with the applicants’ complaint concerning the procedural aspect of Article 2.
(i) General principles
The Court reiterates that the provisions of the Convention do not bind a Contracting
Party in relation to any act or fact which took place or any situation which ceased
to exist before the date of the entry into force of the Convention with respect to that
Party or, as the case may be, prior to the entry into force of Protocol No. 11, before the
date on which the respondent Party recognised the right of individual petition, when
this recognition was still optional (“the critical date”). This is an established principle
in the Court’s case-law (see Blečić, § 70, cited above) based on the general rule of international law embodied in Article 28 of the Vienna Convention.
The Court further notes that, in applying the principle of non-retroactivity, it has
been prepared in previous cases to have some regard to facts which occurred prior to
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the critical date because of their causal connection with subsequent facts which form
the sole basis of the complaint and of the Court’s examination.
For example, in its consideration of cases concerning length of proceedings where
the civil claim was lodged or the charge was brought before the critical date, the
Court has repeatedly taken into account by way of background information facts
which occurred prior to this point (Foti and Others v. Italy, 10 December 1982, § 53,
Series A no. 56; Yağcı and Sargın v. Turkey, (8 June 1995, § 40, Series A no. 319‑A),
§ 40; and Humen v. Poland [GC], no. 26614/95, §§ 58-59, 15 October 1999).
(ii) The Court’s jurisdiction ratione temporis in respect of the procedural complaints
under Article 2 of the Convention
(α) The relevant case-law developed so far
The Court has dealt with a number of cases where the facts concerning the substantive aspect of Article 2 or 3 fell outside the period under the Court’s competence
while the facts concerning the related procedural aspect, that is the subsequent proceedings, fell at least partly within that period.
The Court held in Moldovan and Others and Rostaş and Others v. Romania ((dec.),
nos. 41138/98 and 64320/01, 13 March 2001) that it had no jurisdiction ratione tem
poris to deal with the procedural obligation under Article 2 as that obligation derived from killings which had taken place before Romania ratified the Convention.
However, it took the events preceding ratification (for example, the involvement of
State agents in the burning of the applicants’ houses) into account when examining
the case under Article 8 (Moldovan v. Romania (no. 2), nos. 41138/98 and 64320/01,
§§ 102-09, ECHR 2005‑VII (extracts)).
In its decision in the case of Bălăşoiu v. Romania (no. 37424/97, 2 September 2003),
which concerned Article 3 of the Convention, the Court came to a different conclusion. In circumstances comparable to those in the Moldovan case it decided to assume jurisdiction ratione temporis to examine the procedural limb of the complaint
notwithstanding the dismissal of the substantive complaint. It based its decision on
the fact that the proceedings against those responsible for the ill-treatment had continued after the critical date (see, in contrast, the decision in Voroshilov v. Russia
(dec.), no. 21501/02, 8 December 2005).
In Kholodov and Kholodova v. Russia ((dec.), no. 30651/05, 14 September 2006),
the Court declined temporal jurisdiction on the grounds that it was unable to affirm
that any procedural obligation existed as it had not been able to examine the substantive limb of the application. It stated:
“Since the Court is prevented ratione temporis from examining the applicants’
assertions relating to the events in 1994, it cannot examine whether or not these
events gave rise to an obligation on the part of the Russian authorities to con-
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duct an effective investigation in the present case (see Moldovan and Others v.
Romania (dec.), no. 41138/98, 13 March 2001). Likewise, the alleged failure to
ensure identification and punishment of those responsible cannot be said to have
constituted a continuous situation since the Court is unable to conclude that such
an obligation existed (see Voroshilov v. Russia (dec.), no. 21501/02, 8 December
2005).”

Having regard to the varying approaches taken by different Chambers of the Court
in the above cases, the Grand Chamber must now determine whether the procedural
obligations arising under Article 2 can be seen as being detachable from the substantive act and capable of coming into play in respect of deaths which occurred prior to
the critical date or alternatively whether they are so inextricably linked to the substantive obligation that an issue may only arise in respect of deaths which occur after
that date.
(β) ”Detachability” of the procedural obligations
The Court recalls that procedural obligations have been implied in varying contexts
under the Convention (see, for example, B. v. the United Kingdom, 8 July 1987, § 63,
Series A no. 121; M.C. v. Bulgaria, no. 39272/98, §§ 148-153 , ECHR 2003‑XII; and
Cyprus v. Turkey [GC], no. 25781/94, § 147, ECHR 2001‑IV) where this has been perceived as necessary to ensure that the rights guaranteed under the Convention are not
theoretical or illusory, but practical and effective (İlhan v. Turkey [GC], no. 22277/93,
§ 91, ECHR 2000‑VII). In particular, the Court has interpreted Articles 2 and 3 of
the Convention, having regard to the fundamental character of these rights, as containing a procedural obligation to carry out an effective investigation into alleged
breaches of the substantive limb of these provisions (McCann and Others v. the Unit
ed Kingdom, 27 September 1995, § 147, Series A no. 324), §§ 157-64; Ergi v. Turkey,
28 July 1998, § 82, Reports 1998‑IV; Mastromatteo v. Italy [GC], no. 37703/97, § 89,
ECHR 2002‑VIII; and Assenov and Others v. Bulgaria, 28 October 1998, §§ 101-06,
Reports 1998‑VIII).
The Court notes the State’s obligation to carry out an effective investigation or
to provide for the possibility of bringing civil or criminal proceedings as may be
appropriate to the case (Calvelli and Ciglio v. Italy8 [GC], no. 32967/96, § 51, ECHR
2002‑I) has in the Court’s case-law been considered as an obligation inherent in Article 2 which requires, inter alia, that the right to life be “protected by law”. Although
the failure to comply with such an obligation may have consequences for the right
protected under Article 13, the procedural obligation of Article 2 is seen as a distinct

8

See p. 16 of this book.
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obligation (see Öneryıldız v. Turkey [GC], no. 48939/99, § 148, ECHR 2004‑XII; and
İlhan, cited above, §§ 91-92).
In the sphere of medical negligence, the procedural obligation under Article 2 has
been interpreted by the Court as imposing an obligation on the State to set up an effective judicial system for establishing both the cause of death of an individual under
the care and responsibility of health professionals and any responsibility on the part
of the latter (see Calvelli and Ciglio, cited above, § 49).
The Court observes that the procedural obligation has not been considered dependent on whether the State is ultimately found to be responsible for the death. When
an intentional taking of life is alleged, the mere fact that the authorities are informed
that a death had taken place gives rise ipso facto to an obligation under Article 2 to
carry out an effective official investigation (Yaşa v. Turkey, 2 September 1998, § 100,
Reports 1998‑VI; Ergi, cited above, § 82; and Süheyla Aydın v. Turkey, no. 25660/94,
§ 171, 24 May 2005). In cases where the death was caused unintentionally and in
which the procedural obligation is applicable, this obligation may come into play
upon the institution of proceedings by the deceased’s relatives (Calvelli and Ciglio,
cited above, § 51, and Vo v. France [GC], no. 53924/00, § 94, ECHR 2004-VIII).
Moreover, while it is normally death in suspicious circumstances that triggers the
procedural obligation under Article 2, this obligation binds the State throughout the
period in which the authorities can reasonably be expected to take measures with an
aim to elucidate the circumstances of death and establish responsibility for it (see,
mutatis mutandis, Brecknell v. the United Kingdom, no. 32457/04, §§ 66-72, 27 November 2007, and Hackett v. the United Kingdom, (dec.) no. 34698/04, 10 May 2005).
The Court also attaches weight to the fact that it has consistently examined the
question of procedural obligations under Article 2 separately from the question of
compliance with the substantive obligation and, where appropriate, has found a separate violation of Article 2 on that account (for example, Kaya v. Turkey, 19 February
1998, §§ 74-78 and 86-92, Reports 1998‑I; McKerr v. the United Kingdom, no. 28883/95,
§§ 116-61, ECHR 2001‑III; Scavuzzo-Hager and Others v. Switzerland, no. 41773/98,
§§ 53-69 and 80-86, 7 February 2006; and Ramsahai and Others v. the Netherlands
[GC], no. 52391/99, §§ 286-89 and 323-57 ECHR 2007-VI). In some cases compliance
with the procedural obligation under Article 2 has even been made the subject of
a separate vote on admissibility (see, for example, Slimani v. France, no. 57671/00,
§§ 41-43, 27 July 2004, and Kanlıbaş v Turkey, (dec.), no. 32444/96, 28 April 2005).
What is more, on several occasions a breach of a procedural obligation under Article
2 has been alleged in the absence of any complaint as to the substantive aspect of Article 2 (Calvelli and Ciglio, cited above, § 41-57; Byrzykowski v. Poland, no. 11562/05,
§§ 86 and 94-118, 27 June 2006; and Brecknell, cited above, § 53).
Against this background, the Court concludes that the procedural obligation
to carry out an effective investigation under Article 2 has evolved into a separate
and autonomous duty. Although it is triggered by the acts concerning the substantive aspects of Article 2 it can give rise to a finding of a separate and independent
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“interference” within the meaning of the Blečić judgment (cited above, § 88). In this
sense it can be considered to be a detachable obligation arising out of Article 2 capable of binding the State even when the death took place before the critical date.
However, having regard to the principle of legal certainty, the Court’s temporal
jurisdiction as regards compliance with the procedural obligation of Article 2 in respect of deaths that occur before the critical date is not open-ended.
First, it is clear that, where the death occurred before the critical date, only procedural acts and/or omissions occurring after that date can fall within the Court’s
temporal jurisdiction.
Second, there must exist a genuine connection between the death and the entry
into force of the Convention in respect of the respondent State for the procedural
obligations imposed by Article 2 to come into effect.
Thus a significant proportion of the procedural steps required by this provision
– which include not only an effective investigation into the death of the person concerned but also the institution of appropriate proceedings for the purpose of determining the cause of the death and holding those responsible to account (Vo, cited
above, § 89) – will have been or ought to have been carried out after the critical date.
(iii) Application of the above principles to the present case
Applying the above principles to the circumstances of the present case, the Court
notes that the death of the applicants’ son occurred only a little more than a year before the entry into force of the Convention in respect of Slovenia, while, with the exception of the preliminary investigation, all the criminal and civil proceedings were
initiated and conducted after that date. The criminal proceedings opened effectively
on 26 April 1996 following the applicant’s request of 30 November 1995, and the civil
proceedings were instituted in 1995 and are still pending.
The Court notes and the Government did not dispute that the applicants’ procedural complaint essentially related to the aforementioned judicial proceedings which
were conducted after the entry into force of the Convention precisely with a view to
establishing the circumstances in which the applicants’ son had died and any responsibility for it.
In view of the above, the Court finds that the alleged interference with Article 2
in its procedural aspect falls within the Court’s temporal jurisdiction and that it is
therefore competent to examine this part of the application [15 votes to 2].
B. Merits
(i) Relevant principles
As the Court has held on several occasions, the procedural obligation of Article 2
requires the States to set up an effective independent judicial system so that the cause
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of death of patients in the care of the medical profession, whether in the public or
the private sector, can be determined and those responsible made accountable (see,
among other authorities, Calvelli and Ciglio, cited above, § 49, and Powell v. the Unit
ed Kingdom, (dec.), no. 45305/99, ECHR 2000-V).
Even if the Convention does not as such guarantee a right to have criminal proceedings instituted against third parties, the Court has said many times that the effective judicial system required by Article 2 may, and under certain circumstances
must, include recourse to the criminal law. However, in the specific sphere of medical
negligence the obligation may also be satisfied if the legal system affords victims a
remedy in the civil courts, either alone or in conjunction with a remedy in the criminal courts, enabling any responsibility of the doctors concerned to be established and
any appropriate civil redress, such as an order for damages and/or for the publication
of the decision, to be obtained. Disciplinary measures may also be envisaged (Calvelli
and Ciglio, cited above, § 51, and Vo, cited above, § 90).
A requirement of promptness and reasonable expedition is implicit in this context. This applies to Article 2 cases concerning medical negligence. The State’s obligation under Article 2 of the Convention will not be satisfied if the protection afforded
by domestic law exists only in theory: above all, it must also operate effectively in
practice and that requires a prompt examination of the case without unnecessary
delays (see Calvelli and Ciglio, cited above, § 53; Lazzarini and Ghiacci v. Italy (dec.),
no. 53749/00, 7 November 2002; and Byrzykowski, cited above, § 117).
(ii) Application of the above principles in the instant case
The Court notes that the fact that the applicants’ son’s condition started to significantly deteriorate in the hospital and that his death was possibly related to the medical treatment he received has not been disputed either before the Court or in the
domestic proceedings. It further observes that the applicants alleged that their son’s
death was a result of negligence on the part of the doctor. It follows that the State
was under a duty to ensure that the proceedings instituted with regard to the death
complied with the standards imposed by the procedural obligation of Article 2 of the
Convention.
In this connection, the Court notes that the applicants used two legal remedies
with the aim of establishing the circumstances of their son’s death and responsibility
for it. Following the preliminary investigation, they instituted criminal proceedings
against the doctor and civil proceedings for compensation against both the hospital
and the doctor.
The Court noted that the criminal proceedings, in particular the investigation,
were excessively long and that neither the conduct of the applicants nor the complexity of the case can suffice to explain such length.
The civil proceedings were instituted on 6 July 1995 and, after more than thirteen years, are still pending before the Constitutional Court. The civil proceedings
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were stayed for three years and seven months pending the outcome of the criminal
proceedings which the applicants were pursuing concurrently. However, for the two
years before they were officially stayed, the civil proceedings were in fact already at
a standstill.
The Court appreciates that evidence adduced in criminal proceedings may be of
relevance to decisions in civil proceedings arising out of the same incident. Accordingly, it does not find that the stay of the civil proceedings was in itself unreasonable
in the present case. Having said that, it stresses that the stay did not release the domestic authorities from their obligation to examine the case promptly.
The Court further notes that during the stay of the civil proceedings, expert evidence was being gathered in the criminal proceedings. This evidence was available
to the civil court when the civil proceedings resumed. Therefore, and in the light of
the steps subsequently taken in the civil proceedings, the Court considers that from
that point onward the time taken to bring the civil proceedings to an end could no
longer be explained by reference to the particular complexity of the case. It observes,
however, that after the criminal proceedings were discontinued it took the domestic
courts a further five years and eight months to rule on the applicants’ civil claim.
Lastly, the Court considers it unsatisfactory for the applicants’ case to have been
dealt with by at least six different judges in a single set of first-instance proceedings.
While it accepts that the domestic courts are better placed to assess whether an individual judge is able to sit in a particular case, it nevertheless notes that a frequent
change of the sitting judge will undoubtedly impede the effective processing of the
case. It observes in this connection that it is for the State to organise its judicial system in such a way as to enable its courts to comply with the requirements of the
Convention, including those enshrined in the procedural obligation of Article 2 (see,
mutatis mutandis, R.M.D. v. Switzerland, 26 September 1997, § 54, Reports 1997-VI).
Having regard to the above background, the Court considers that the domestic authorities failed to deal with the applicants’ claim arising out of their son’s death with
the level of diligence required by Article 2 of the Convention. Consequently, there has
been a violation of Article 2 in its procedural aspect [15 votes to 2]
[Editors’ note: the Court awarded the applicant 7,540 euros in respect of non-pecuniary damage.]
CONCURRING OPINION OF JUDGE ZUPANČIČ
I concur in the outcome in this case but consider it useful to add the following remarks.
In Moldovan and Others and Rostaş and Others v. Romania ((dec.), nos. 41138/98
and 64320/01, 13 March 2001), the critical language of the decision goes as follows:
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“In the present case, the Court notes that the killings happened in September
1993 before the entry into force of the Convention with regard to Romania, i.e.
20 June 1994. However, in accordance with the generally recognised rules of international law, the Convention only applies in respect of each contracting party
to facts subsequent to its coming into force for that party. The possible existence
of a continuing situation must be determined, if necessary ex officio, in the light
of the special circumstances of each case (e.g., nos. 8560/79 and 8613/79 (joined),
Dec. 3.7.79, D.R. 16, p. 209). The Court must therefore verify whether it is competent ratione temporis to examine the present complaint.” (Emphasis added.)

It would appear that in Blečić v. Croatia9 ([GC], no. 59532/00, § 75, ECHR 2006‑III),
the Grand Chamber somehow attempted to endorse the Moldovan decision by including it in the summary of the relevant case-law. The subsequent cases, such as
Kholodov and Kholodova v. Russia ((dec.), no. 30651/05, 14 September 2006), have
since then been employing a formula combining the approaches from Moldovan and
Blečić:
“Admittedly, the investigation into Mr Dmitriy Khodolov’s death and the trial
of putative perpetrators continued long after the ratification of the Convention
by the Russian Federation. However, the Court’s temporal jurisdiction is to be
determined in relation to the facts constitutive of the alleged interference. The
subsequent failure of remedies aimed at redressing that interference cannot bring
it within its temporal jurisdiction (see Blečić v. Croatia [GC], no. 59532/00, § 77,
ECHR 2006-III).
Since the Court is prevented ratione temporis from examining the applicants’
assertions relating to the events in 1994, it cannot examine whether or not these
events gave rise to an obligation on the part of the Russian authorities to conduct
an effective investigation in the present case (see Moldovan and Others v. Roma
nia (dec.), no. 41138/98, 13 March 2001).
Likewise, the alleged failure to ensure identification and punishment of those
responsible cannot be said to have constituted a continuous situation since the
Court is unable to conclude that such an obligation existed [in the first place] (see
Voroshilov v. Russia (dec.), no. 21501/02, 8 December 2005).
The Court reiterates that Article 13 of the Convention guarantees the availability at national level of a remedy where there is an “arguable claim” of a violation of a substantive Convention provision (see Boyle and Rice v. the United
Kingdom, judgment of 27 April 1988, § 52, Series A no. 131).
As the Court has found that [the facts underlying the] applicants’ complaint
under Article 2 of the Convention [are] outside its jurisdiction ratione temporis,

9

See p. 280 of this book.
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it is not competent to examine whether the applicants had an “arguable claim” of
a breach of a substantive Convention right. Accordingly, their allegations under
Article 13 also fall outside the Court’s competence ratione temporis (see Meriakri
v. Moldova (dec.), no. 53487/99, 16 January 2001). It follows that this part of the
application is incompatible ratione temporis with the provisions of the Convention within the meaning of Article 35 § 3 and must be rejected pursuant to Article
35 § 4.” (Emphasis added.)

The logic of the decision in Kholodov rests upon the spurious premise. It maintains,
almost explicitly but at any rate implicitly, that since the facts of the case are outside
the Court’s temporal jurisdiction, criminal procedures originating in these facts, too,
are outside the Court’s temporal jurisdiction.
However, it is an established and logical precept for the court of last resort not to
(re)consider the facts, i.e., to leave this business to the national courts. Thus, to maintain that our Court is prevented from gauging the derivative procedures because it
is prevented from examining the facts, which it almost never does, of the historical
event is at best formalistic and at worst absurd.
The key question, therefore, is the meaning of the phrase “facts subsequent to its
coming into force for that party.” More specifically, the meaning of the word “facts”
is the central issue.
The sophisticated approach to this question (of interpretation) would maintain, as
Hobbes and Alf Ross did, that outside the norm there are no “facts”, that facts per se
do not exist.
In Streletz, Kessler and Krenz v. Germany10 ([GC], nos. 34044/96, 35532/97 and
44801/98, ECHR 2001‑II) we even had a situation in which the simultaneous and
clear existence of both the “facts” and the norms, because they were not enforced,
was, until the change of (legal) regime, insufficient.
At the very least, the facts do not become legally relevant unless (1) the applicable
norm pre-exists and (2) the norm is applied.
The problem with Moldovan, a Section decision, is simply that it sets out from a
naïve premise that facts and laws (questiones facti, questiones juris) may exist separately – and independently of one another. It is true, of course, that the historical
event (the killing) may have happened at a certain point in time, e.g., before the entry
into force of the Convention. However, if that event (“facts”) had not been registered
by the legal system, its legal echoes would never reach, for example, Strasbourg.
Concerning ratione temporis jurisdiction there are surprisingly few combinations
of event and procedures that comprise the gamut of experiment. (1) Both the historical event and the subsequent procedures might have been in the period prior to the
Convention’s entry into force in respect of the country concerned. Clearly, even if

10 See p. 150 of this book.
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the procedures were allegedly in violation of the procedural limb of Article 2 or 3,
the case was ad acta before the Convention’s entry into force. (2) Both the historical
event and the subsequent procedures might have been posterior to the Convention’s
coming into force in respect of the country concerned, in which case, likewise, there
is no ratione temporis issue. (3) However, if the historical event occurred prior to the
Convention’s entry into force whereas the procedures were posterior to that date,
there are further possible combinations: thus, in Kholodov, the case was processed to
a preponderant extent after the entry into force of the Convention, whereas in Blečić
the reverse was true.
Here it is interesting to note that in Blečić the Court maintained, in paragraph 85,
that:
“... the alleged interference with the applicant’s rights lies in the Supreme Court’s
judgment of 15 February 1996. The subsequent Constitutional Court decision
only resulted in allowing the interference allegedly caused by that judgment – a
definitive act which was by itself capable of violating the applicant’s rights – to
subsist. That decision, as it stood, did not constitute the interference. Having regard to the date of the Supreme Court’s judgment, the interference falls outside
the Court’s temporal jurisdiction.”

The clear implication of this is that although in Blečić both the historical event and
most of the procedures took place prior to the coming into force of the Convention
in respect of Croatia, it would have sufficed for the ultimate judgment of the Croatian
Supreme Court to have been posterior to the coming into force of the Convention for
the case to fall within the European Court’s temporal jurisdiction. In other words,
the Moldovan and Kholodov decisions are unmistakably irreconcilable with Blečić.
Moreover, this Court’s subsidiary supervision of human rights, even by the language of Article 41, comes into play only after the domestic procedures have proved
inefficacious. The Contracting Party, in this case Slovenia, cannot be expected to be
able to prevent medical negligence and its sequelae. Ultra posse nemo tenetur – No
one can be expected to do the impossible.
The State may, however, be expected to react vigorously through its institutionalised procedures. At issue in all cases in which the State is not directly involved in
the killing, torture etc. as, for example, in Selmouni v. France ([GC], no. 25803/94,
ECHR 1999‑V) and Jalloh v. Germany11 ([GC], no. 54810/00, ECHR 2006‑IX), are
solely its investigative, prosecutorial and judicial procedures indirectly consequent
upon the incriminated killing or torture. The rest is the horizontal effect known as
Drittwirkung.

11 See p. 129 of this book.
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It follows that the so-called “procedural limb” of Article 2 or 3, often in conjunction with Article 13, habitually represents the only possible “facts subsequent to the
Convention’s coming into force for that party” (supra, Moldovan). In this sense, it
can, after Šilih, be maintained that the “logic” of Moldovan, Kholodov and similar
cases has been superseded by the language of Šilih. Likewise, the impact of Blečić
seems to have been narrowed down to holding merely that the inadmissibility decision by the Constitutional Court does not suffice to bring the case within the European Court’s temporal jurisdiction.
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Matter resolved (Article 37 § 1(b))
Sisojeva v. Latvia
Judgment of 15 January 2007 [Grand Chamber]
THE FACTS
Mr and Mrs Sisojev (first and second applicants) took up residence in Latvia in the
late 1960s as Soviet nationals and their children were born there (their daughter, Aksana Sisojeva is the third applicant). However, following the break-up of the Soviet
Union and the restoration of Latvian independence in 1991 they became stateless.
In 1993 the applicants applied to the Latvian Interior Ministry’s Nationality and
Immigration Department (Iekšlietu ministrijas Pilsonības un imigrācijas departa
ments – “the Department”) to obtain permanent resident status and to be entered
in the register of residents of the Republic of Latvia (Latvijas Republikas Iedzīvotāju
reģistrs). However, on 19 June 1993 the Department issued them only with temporary residence permits. The applicants then lodged an application with the Alūksne
District Court of First Instance, requesting it to direct the Department to enter them
in the register of residents as permanent residents. In a judgment delivered on 28 October 2003, which was upheld on 8 December 1993 following an appeal on points of
law, the court allowed their application.
In the meantime, in January 1992, the first two applicants had each obtained two
former Soviet passports and had therefore been able to have their place of residence
registered in Izhevsk (Russia) despite already having a registered place of residence
in Latvia (pieraksts or dzīvesvietas reģistrācija). The Department discovered this fact
only in 1995.
In two decisions dated 3 November and 1 December 1995 the Alūksne police decided not to institute criminal proceedings against the applicants for using false identity papers. However, the Department imposed an administrative penalty of 25 lati
(LVL) (approximately 40 euros (EUR)) on them for breach of the passport regulations. The Department also applied to the Alūksne District Court of First Instance to
have the proceedings reopened to consider new facts, alleging fraudulent behaviour
on the part of the first two applicants. The Department also noted that the third applicant had followed the example of her parents and sister in 1995, obtaining two
passports and having her place of residence registered in both Russia and Latvia.
In an order of 28 May 1996 the Alūksne District Court of First Instance, ruling on
the application for the proceedings to be reopened, allowed the Department’s application, quashed its own judgment of 28 October 1993 and ordered the removal of the
applicants’ names from the register of residents. The first two applicants appealed to
the Vidzeme Regional Court which, in an order dated 3 June 1997, quashed the decision in question and referred the case back to the Alūksne Court of First Instance.
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In 1996 the second and third applicants applied for and obtained Russian nationality. On 8 August 1996 the Russian Embassy in Latvia issued them with passports of
the Russian Federation.
A subsequent ruling by the district court found that Mrs Sisojeva was entitled under an agreement12 between Latvia and Russia on arrangements for retired members
of the armed forces and their families to apply for a passport as a “permanently resident non-citizen13” and that her husband and their daughter were entitled to permanent residence permits. However, this ruling was set aside in September 1999 by the
Supreme Court on the grounds that the applicants had committed serious breaches
of Latvian immigration law by secretly obtaining duplicate passports, registering
places of residence in two different countries and supplying false information to the
authorities.
The regional court to which the case was remitted dismissed the applicants’ applications and its decision was upheld by the Supreme Court in April 2000. The applicants were reminded by the immigration authorities that they were required to
leave Latvia.
In November 2003, the immigration authorities wrote to the applicants to explain
the procedure Mrs Sisojeva should follow if she wished to regularise her stay in Latvia
and obtain an identity document as a stateless person, whereupon her daughter and
husband could be issued with residence permits. None of the applicants complied
with these instructions.
The Latvian Government then informed the Court, before which the present application was by then pending, that Mr Sisojev and their daughter could be issued with
residence permits, initially for five-years and subsequently of indefinite duration.
In December 2005, the immigration authorities again reminded the applicants
that it was open to them to regularise their stay, but received no response. The applicants continue to reside in Latvia without valid resident permits.

12 The Russian-Latvian agreement of 30 April 1994
An agreement between Russia and Latvia on social‑welfare arrangements for retired members of
the armed forces of the Russian Federation and their family members resident in Latvia was signed
in Moscow on 30 April 1994. It was ratified by Latvia on 24 November 1994 and entered into force
on 27 February 1995. Under the terms of the second paragraph of Article 2 of the agreement, persons to whom the agreement applied and who were permanently resident in Latvian territory before
28 January 1992 retained the right to reside without hindrance in Latvia if they so wished.
13 Section 1 of the Non-Citizens Act formerly set forth detailed criteria for obtaining this specific status. In the version in force since 25 September 1998, the first paragraph of section 1 reads as follows:
“The persons governed by this Act – ‘non-citizens’ – shall be those citizens of the former USSR, and
their children, who are resident in Latvia ... and who satisfy all the following criteria:
(1) on 1 July 1992 they were registered as being resident within the territory of Latvia, regardless of
the status of their housing; or their last registered place of residence by 1 July 1992 was in the Republic of Latvia; or a court has established that before the above-mentioned date they had been resident
within Latvian territory for not less than ten years;
(2) they do not have Latvian citizenship; and
(3) they are not and have not been citizens of any other State.”
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THE LAW
I.	COMPLAINT UNDER ARTICLE 8 OF THE CONVENTION
The applicants claimed to be victims of a violation of their rights under Article 8 of
the Convention, the relevant parts of which provide:
“1. Everyone has the right to respect for his private and family life...
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

During the proceedings before the Chamber the Government had raised an objection, which they maintained before the Grand Chamber. They submitted that, in
view of the measures taken by the Latvian authorities to help the applicants regularise their stay in Latvia, the matter had been effectively resolved and the application
should be struck out of the Court’s list of cases in accordance with Article 37 § 1 (b)14
of the Convention. The applicants and the Russian Government opposed the striking
out of the application.
In the instant case the Court acknowledges that, if not from the time of their removal from the register of residents in May 1996, then at the latest from the time
of the final dismissal of their appeal on points of law in April 2000, the members of
the Sisojev family experienced a period of insecurity and legal uncertainty in Latvia
which lasted until November 2003.
Nevertheless, they had been guilty of obtaining duplicate passports and registering themselves as resident in both Russia and Latvia without informing the Latvian
authorities, although they had undoubtedly been aware that their conduct was illegal. The problems the applicants had experienced following the cancellation of their
initial residence permits had thus stemmed to a large extent from their own actions.
The first concrete proposal aimed at regularising the applicants’ stay had been
made in November 2003, so they could not claim the existence of uncertainty after

14 Article 37 § 1 reads:
“The Court may at any stage of the proceedings decide to strike an application out of its list of cases
where the circumstances lead to the conclusion that
(a) the applicant does not intend to pursue his application; or
(b) the matter has been resolved; or
(c) for any other reason established by the Court, it is no longer justified to continue the examination
of the application.
However, the Court shall continue the examination of the application if respect for human rights as
defined in the Convention and the Protocols thereto so requires.”
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that date. Moreover, despite having long been an illegal resident in Latvia, Mr Sisojev
had been and continued to be in paid employment and his daughter had been able to
complete a course of higher education and obtain a degree.
The Court reiterates that, under Article 37 § 1 (b) of the Convention, it may “...
at any stage of the proceedings decide to strike an application out of its list of cases
where the circumstances lead to the conclusion that ... the matter has been resolved...”
In order to ascertain whether that provision applies to the present case, the Court
must answer two questions in turn: first, whether the circumstances complained of
directly by the applicant still obtain and, second, whether the effects of a possible violation of the Convention on account of those circumstances have also been redressed
(see Pisano v. Italy (striking out) [GC], no. 36732/97, 24 October 2002, § 42). In the
present case, that entails first of all establishing whether the risk of the applicants’ being deported persists; after that, the Court must consider whether the measures taken
by the authorities constitute sufficient redress for the applicants’ complaint.
The Court must determine whether the regularisation of the applicants’ stay would
be sufficient to remedy the possible effects of the situation of which they complained
to the Court. With reference first of all to Mrs. Sisojev, the Court notes that it is still
open to her to regularise her stay in accordance with the Directorate’s decision of
11 November 2003, that is, by obtaining an identity document for stateless persons
and, accordingly, a permanent residence permit. She would thus be able to remain in
Latvia on a legal and permanent basis.
With regard to the other two applicants, Mr. Sisojev and the daughter, the Court
observes that the Minister of the Interior had been instructed to issue them with fiveyear temporary residence permits. In short, as matters stand, the applicants do not
face any real and imminent risk of deportation (see, mutatis mutandis, Vijayanathan
and Pusparajah v. France judgment (27 August 1992, §§ 46-47, Series A no. 241‑B,
§§ 46-47, and the Commission’s opinion, § 119).
The Court notes that, despite repeated reminders on the part of the Directorate,
none of the applicants had acted on the latter’s recommendations. Nor was there any
indication that the Latvian Government had acted in bad faith.
In short, the measures indicated by the Government would enable the applicants
to remain in Latvia and to exercise freely in that country their right to respect for
their private and family life as protected by Article 8 of the Convention and interpreted in the Court’s established case-law (see, mutatis mutandis, Boughanemi v.
France, judgment of 24 April 1996, § 35, Reports 1996‑II; C. v. Belgium, judgment
of 7 August 1996, § 25, Reports 1996‑III; Boujlifa v. France, judgment of 21 October
1997, § 36, Reports 1997‑VI; and Buscemi v. Italy, no. 29569/95, § 53, ECHR 1999‑VI).
Consequently, and in the light of all the relevant circumstances of the case, the Court
considers that the options outlined by the Latvian authorities for regularising the applicants’ situation are adequate and sufficient to remedy their complaint.
Having regard to all of the above, the Court finds that both conditions for the application of Article 37 § 1 (b) of the Convention are met. The matter giving rise to this
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complaint can therefore now be considered to be “resolved” within the meaning of
Article 37 § 1 (b).
Accordingly, the application should be struck out of the Court’s list of cases in so
far as it relates to Article 8 of the Convention [16 votes to 1].
DISSENTING OPINION OF JUDGE ZUPANČIČ
My reasons for disagreeing as to the applicants’ loss of victim status are, mutatis mu
tandis, the same as those advanced by the First Section in its judgments in Shevanova
v. Latvia (no. 58822/00, §§ 42‑50) and Kaftailova v. Latvia (no. 59643/00, §§ 45-52),
delivered on 15 June and 22 June 2006 respectively.
Due to the obvious disagreement between the Court’s conclusions in Sisojeva v.
Latvia and in these two cases, the latter have been admitted for reconsideration by
the Grand Chamber. Nevertheless, the arguments in both the First Section’s judgments are, to me, wholly persuasive.
Henceforth, we shall be bound by the outcome in Sisojeva v. Latvia. However, that
was not yet the case during the deliberations and the vote in the present case.
Accordingly, I dissent.

436

Owlets of Minerva.indd 436

26-10-2011 9:50:55

The Owlets Of Minerva
Matter resolved (Article 37 § 1(b))
El Majjaoui and Stichting Touba Moskee v. the Netherlands
Judgment of 20 December 2007 [Grand Chamber]
THE FACTS
A. Facts as submitted by the parties
The first applicant is a Moroccan national and the second applicant is a foundation
with legal personality under the law of the Netherlands, where it operates a mosque.
In 1999, the foundation applied for a work permit allowing it to appoint the first applicant as its imam.
In 2000, the General Directors of the Employment Services Authority refused
such a permit. Since the job vacancy had not been reported, it had to be assumed that
an adequate supply of priority labour (i.e. European Union or European Economic
Area nationals, or others with equivalent status as regards residence and the right
to work, possessing the requisite qualifications) existed. In addition, it had not been
shown that the first applicant would earn the statutory minimum wage and that the
foundation had made sufficient efforts to fill the position by advertising the position
in the local and national press.
In his objection to the refusal, the first applicant argued that he had been admitted
to the Netherlands already in November 1998, so that section 8 (1)(d)15 of the Foreign
Nationals (Employment) Act did not apply to him, and that it was well known that
there was a dearth of imams in the Netherlands.
The General Directors of the Employment Services Authority upheld their refusal
on 19 September 2001 as the foundation had not investigated the labour market at
the time when the application for a work permit had been made, and as the vacant
position had not been reported to the Employment Services Organisation at least
five weeks before the date of the application. Moreover, the first applicant had been
previously admitted to the country to work as a teacher of religion, not as an imam,
and although the applicants had submitted a draft contract of employment naming
a sufficient monthly wage it was not stated that this wage would be linked to the

15 Section 8:
“1. A work permit shall be refused:
a. if, for the position (arbeidsplaats) concerned, there is a supply of priority labour available on the
labour market;
b. if the position is one whose availability has not been reported to the Employment Services Organisation at least five weeks before the application was lodged;
d. if the foreign national concerned is one who has not been admitted [to the country] before, and
who does not earn, from the work concerned, for a period of one month a sum equal to the minimum
wage ...”
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statutory index. The information supplied by the applicants as to the alleged shortage
of suitably qualified persons on the Netherlands and European Union labour markets
was not persuasive. Finally, two training establishments for imams existed in the
Netherlands and it had not been shown that the second applicant had tried to recruit
its imam from one of these.
The applicant appealed to the Regional Court (arrondissements-rechtbank) of The
Hague on 16 October 2001 and submitted his grounds of appeal on 29 November
2001. The foundation, intervening as a “third party” with an interest in the decision,
stated that already in September or October 1999 it had made unsuccessful attempts
to find a suitable imam through the Labour Exchange.
Given the length of time taken up by the proceedings (by this time, nearly two
years already) and in the absence of any other candidate for the position, the first
applicant had in the meantime started work as the imam of the second applicant’s
mosque, and was functioning to the satisfaction of all concerned. The applicants argued that the decision of 19 September 2001 violated Article 916 of the Convention.
In its decision on 11 October 2002 the regional court upheld the findings of the
General Directors. As to Article 9, the court found that any interference that might
have occurred was prescribed by law and necessary in a democratic society for the
protection of public order – an expression construed by the court as encompassing
the labour market.
The applicants each lodged appeals with the Council of State on 27 November
2002, alleging inter alia that the regional court had erred in finding that the vacancy
for a qualified imam had not been duly reported to the Employment Services Organisation. Prior to the application for a work permit, efforts had been made to find
an imam with residence rights through the informal circuit, as was customary in
the case of Moroccan imams. It was only after the Labour Exchange had failed to
produce a suitable candidate that the applicant’s name had been put forward and a
work permit applied for. Moreover, of the two institutions in the Netherlands which
trained imams, one had ceased its activities because it was not recognised by the
Muslim community in the Netherlands and the other did not train imams capable of
functioning within Moroccan religious communities. Finally, the applicant foundation invoked Article 9 of the Convention.
The Administrative Jurisdiction Division gave its decision on 28 February 2003.
The Council of State found that the applicants had not corroborated with documentary evidence their allegation that the second applicant had sought to find a suitably

16 “1. Everyone has the right to freedom of ... religion; this right includes ... freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.”
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qualified imam prior to lodging the application for a work permit, nor had they
shown sufficient diligence in trying to find priority labour available on the labour
market to fill the vacancy. The applicants’ statement that it would have been pointless
for the second applicant to approach the one remaining training institute for imams
operating in the Netherlands was also found to be unsubstantiated. Article 9 could
not be construed as entitling a religious community to employ a foreign national as a
teacher and minister of religion who did not meet statutory requirements set for the
purpose of preserving peace and public order.
Following the issuing of an expulsion order, the applicant returned to Morocco on
4 August 2005.
B. Developments subsequent to the Chamber’s decision to relinquish
jurisdiction in favour of the Grand Chamber
In a letter of 21 February 2007 the Government informed the Court that on 27 January 2006 the applicant foundation had lodged a new application for a work permit on
behalf of the applicant. This application had been successful and on 3 March 2006 a
work permit had been issued, valid until 6 March 2009.
The applicant foundation had established that the conditions of sections 8 and 9
of the Foreign Nationals (Employment) Act17 had been fulfilled: the applicant foundation had showed evidence of having made sufficient efforts to fill the position with
priority labour and of having reported the availability of the position to the Employment Services Organisation at least five weeks before the new application for the work
permit was lodged, and had submitted an employment contract showing that the
applicant’s wages met the minimum wage requirement. In addition, on 16 November
2006 the applicant had been granted a temporary residence permit, also valid until
6 March 2009.

17

Section 8
“1. A work permit shall be refused:
a. if, for the position (arbeidsplaats) concerned, there is a supply of priority labour available on the
labour market;
b. if the position is one whose availability has not been reported to the Employment Services Organisation at least five weeks before the application was lodged;
d. if the foreign national concerned is one who has not been admitted [to the country] before, and
who does not earn, from the work concerned, for a period of one month a sum equal to the minimum
wage ...”
Section 9
“A work permit may be refused:
a. if the employer cannot show evidence of sufficient efforts to fill the position with priority labour
available on the labour market.
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THE LAW
The applicants claimed that they were victims of a violation of their rights under
Articles 9 and 1818 of the Convention.
During the proceedings before the Grand Chamber the Government raised an
objection, submitting that, in view of intervening developments, the applicants could
no longer claim to be “victims” within the meaning of Article 34 of the Convention.
Moreover, since the matter had been effectively resolved, the application should be
struck out of the Court’s list of cases in accordance with Article 37 § 1(b)19 of the
Convention.
The Court’s case-law shows that it examines events that have occurred subsequent
to the lodging of an application with a view to determining whether the case should
be struck out of its list on one or more of the grounds set out in Article 37 of the Convention, notwithstanding the fact that the applicant can still claim “victim” status
(see Pisano v. Italy (striking out) [GC], no. 36732/97, § 39, 24 October 2002), or even
irrespective of the question whether the applicant can still claim such status (see
Sisojeva and Others v. Latvia20 (striking out) [GC], no. 60654/00, § 96, ECHR 2007II; Association SOS Attentats and De Boëry v. France (dec.) [GC], no. 76642/01, § 41,
ECHR 2006-XIV).
In order to ascertain whether Article 37 § 1(b) applies to the present case, the
Court must answer two questions in turn: first, whether the circumstances complained of directly by the applicants still obtain and, second, whether the effects of
a possible violation of the Convention on account of those circumstances have also
been redressed (see Pisano, cited above, § 42, Sisojeva and Others, cited above, § 97).

Article 9
“1. Everyone has the right to freedom of ... religion; this right includes ... freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.”
Article 18
“The restrictions permitted under [the] Convention to the said rights and freedoms shall not be applied for any purpose other than those for which they have been prescribed.”
19 Article 37 § 1 reads:
“The Court may at any stage of the proceedings decide to strike an application out of its list of cases
where the circumstances lead to the conclusion that
(a) the applicant does not intend to pursue his application; or
(b) the matter has been resolved; or
(c) for any other reason established by the Court, it is no longer justified to continue the examination
of the application.
However, the Court shall continue the examination of the application if respect for human rights as
defined in the Convention and the Protocols thereto so requires.”
20 See p. 297 of this book.
18
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In the present case, that entails first of all establishing whether the refusal to allow
the applicant to work as imam of the mosque operated by the applicant foundation
persists; after that, the Court must consider whether the measures taken by the authorities constitute sufficient redress for the applicants’ complaint.
As to the first question, it is not in doubt that there is no longer any question of
the applicant being prevented from working as imam of the mosque operated by the
applicant foundation and of the foundation not being allowed to employ him in that
capacity.
As regards the second question, the Court considers that the mere fact that the
applicant foundation had to comply with certain requirements before it was able to
employ the applicant does not as such raise an issue under Article 9. The Court agrees
with the former Commission that that provision does not guarantee foreign nationals a right to obtain a residence permit for the purposes of taking up employment in
a Contracting State, even if the employer is a religious association (see Hüsnü Öz v.
Germany, no. 32168/96, Commission decision of 3 December 1996).
Since a work permit has been granted and the applicant is now lawfully employed
by the applicant foundation, the Court considers, in the light of all the relevant circumstances of the case, that their complaints have been adequately and sufficiently
remedied (see, mutatis mutandis, Sisojeva and Others, cited above, § 102).
Having regard to the above, the Court finds that both conditions for the application of Article 37 § 1(b) of the Convention are met. The matter giving rise to the
applicants’ complaints can therefore now be considered to be “resolved” within the
meaning of Article 37 § 1(b). Accordingly, the application should be struck out of the
Court’s list of cases [14 votes to 3].
JOINT DISSENTING OPINION OF JUDGES ZUPANČIČ, ZAGREBELSKY
AND MYJER
1. We did not vote with the majority to strike the application out of the Court’s list of
cases. In our opinion the result of this case – as far as the applicant foundation (Stichting Touba Moskee) is concerned – shows that an extensive application of the criteria
established in the judgment in the case of Sisojeva and Others v. Latvia ((striking out)
[GC], no. 60654/00, ECHR 2007-II)21 may lead to an undesirable outcome.
2. We can accept that the position of Mr El Majjaoui may be compared with that
of the applicants in the Sisojeva case. As far as this applicant is concerned the case is
essentially about the admission of a foreign national to the domestic labour market.
According to the standard case-law, the Contracting States have a legitimate interest
in controlling the entry, residence and expulsion of aliens. Article 9 of the Convention does not as such guarantee foreign nationals a right to obtain a residence permit

21 See p. 297 of this book.
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for the purposes of taking up employment, even if the employer is a religious association (see, mutatis mutandis, Hüsnü Öz v. Germany, no. 32168/96, Commission
decision of 3 December 1996). We agree with the conclusion of the majority that since
he is now allowed to stay in the Netherlands and a work permit has been issued, the
matter giving rise to his complaints may be considered to have been resolved within
the meaning of Article 37 § 1(b).
3. We have, however, serious doubts that the same can be said about the applicant foundation. Is the fact that Mr El Majjaoui was eventually issued a work permit
enough to conclude that this was adequate and sufficient to remedy or resolve the
initial complaint of the applicant foundation? The case of the applicant foundation
should, in our opinion, not be considered solely as one involving the admission of
a foreign national to the domestic labour market. In certain circumstances a meas
ure which results in a religious community being prevented from appointing the
minister of religion of its choice may constitute an interference with that community’s rights under Article 9, even if the minister concerned is a foreign national. And
looking at the facts of this case it is clear that between 28 February 2003 (the date on
which the Administrative Jurisdiction Division of the Council of State upheld the
refusal to issue a work permit to the applicant) and 3 March 2006 (the date on which
a work permit was issued) the applicant foundation – and the local Moroccan community – were effectively deprived of the services of the imam they had sought to
employ. Is it acceptable to simply disregard what happened in the past and conclude
that everything has now been remedied and resolved?
4. It is not unrealistic to think that the Chamber relinquished jurisdiction to the
Grand Chamber so that it would determine the issue whether it was acceptable from
the standpoint of Article 9 for a Contracting State to apply the same requirements for
the delivery of a work permit to a foreign national who is invited to work as a religious
minister as to foreign nationals who work in other professions. Is it permissible under
Article 9 that a Contracting State, which according to the Court’s abundant case-law
has the duty of neutrality as regards the regulation of religious groups, should require
that the foreign national who is to be appointed as a religious minister must earn
the statutory minimum wage (see in respect of the Netherlands: Ineke Hendrickx
and Tessel de Lange, Toelating van vreemdelingen voor verblijf bij religieuze organisa
ties (“Admission of aliens for the purpose of residence with religious organisations”),
Wolf Legal Publishers, Centrum voor Migratierecht, WODC Ministerie van Justitie
2004)? And does Article 9 stand in the way of a Contracting State requiring, as far
as religious ministers are concerned, that an employer first make sufficient efforts to
fill the post by recourse to the domestic labour market, for example by advertising
the position in the local and national press? Can such a requirement be considered
legitimate when regard is had to the fact that in the choice of a religious minister/pastor/rabbi/imam much will depend on whether the religious community would have
confidence in the person concerned? The answer given by the majority (“The Court
considers that the mere fact that the applicant foundation had to comply with certain
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requirements before it was able to employ the applicant does not as such raise an issue
under Article 9“) does little to clarify these issues.
5. We have no difficulty in accepting that some requirements should be complied
with even in such cases. And it is also clear that the restrictions laid down in paragraph 2 of Article 9 may apply. From the standpoint of Article 9, the central issue
in the present case calls for an examination of the legitimacy of the requirements
imposed and a determination of those conditions which are objectionable. In our
opinion the Court should have examined the merits and should have tried to give a
clearer answer to these questions.
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Matter already submitted to another procedure (Article 35 § 2(b))
Folgerø v. Norway
Judgment of 29 June 2007 [Grand Chamber]
THE FACTS
The applicants, all members of the Norwegian Humanist Association, had children
in primary school at the time of the events complained of. In 1997, the Norwegian
primary-school curriculum was changed, with two separate subjects – Christianity and philosophy of life – being replaced by a single subject covering Christianity, religion and philosophy, known as KRL. This subject was to cover the Bible and
Christianity in the form of cultural heritage and the Evangelical Lutheran Faith (the
official State religion in Norway, of which 86% of the population are members); other
Christian faiths; other world religions and philosophies; ethics, and philosophy.
Under the previous system, parents had been able to apply for their child to be
exempted from Christianity lessons. Under the 1998 Education Act, however, a pupil
could be granted exemption only from those parts of KRL which the parents considered amounted to the practising of another religion or adherence to another philosophy of life, from the point of view of their own religion or philosophy of life. The applicants and other parents made unsuccessful requests to have their children entirely
exempted from KRL.
They claimed that the refusal of full exemption violated the parents’ and the children’s rights under Article 9 of the Convention and Article 2 of Protocol No. 1,22
taken on their own or in conjunction with Article 14 of the Convention.
By a judgment of 16 April 1999, the City Court rejected the State’s objection that
the Association lacked a legal interest and hence did not have legal standing. However, on the substantive issues arising the City Court found for the State and rejected
the claim.
The Association and the parents appealed to the Borgarting High Court (lag
mannsrett), which by a judgment of 6 October 2000 upheld the City Court’s judgment.
On a further appeal by the applicants, the Supreme Court (Høyesterett), by a judgment of 22 August 2001, unanimously dismissed the appeal in as far as it concerned
the Association, on the ground that it lacked a legal interest sufficient to have standing in the case. In as far as it concerned the other appellants, it unanimously rejected
their appeal and upheld the High Court’s judgment.

22

“No person shall be denied the right to education. In the exercise of any functions which it assumes
in relation to education and to teaching, the State shall respect the right of parents to ensure such
education and teaching in conformity with their own religious and philosophical convictions.”
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On 15 February 2002 the applicant parents and children lodged their application
under the Convention with the Court. Subsequently, on 25 March 2002, four other
sets of parents who had also been parties to the above-mentioned domestic proceedings, lodged together with their respective children a communication with the United Nations Human Rights Committee under the Protocol to the 1966 International
Covenant on Civil and Political Rights.
On 3 November 2004 the Committee rejected the respondent State’s objection
that, as three other sets of parents had lodged a similar complaint before the Court,
“the same matter” was already being examined by the latter. The Committee declared
the communication admissible in so far as it concerned issues raised under Articles
17, 18 and 26 of the Covenant.
In May 2006, the Chamber dealing with the case relinquished jurisdiction in favour of the Grand Chamber.
THE LAW
The question to be determined is whether the respondent State, in fulfilling its functions in respect of education and teaching, had taken care that information or knowledge included in the curriculum for the KRL subject be conveyed in an objective,
critical and pluralistic manner or whether it had pursued an aim of indoctrination
not respecting the applicant parents’ religious and philosophical convictions and
thereby had transgressed the limit implied by Article 2 of Protocol No. 1. In examining this question, the Court will consider, in particular, the legislative framework
of the KRL subject as it applied generally at the time when the case stood before the
national courts.
Turning to the drafting history first, it should be reiterated that a prevailing intention behind the introduction of the KRL subject was that, by teaching Christianity,
other religions and philosophies together, it would be possible to ensure an open and
inclusive school environment, irrespective of the pupil’s social background, religious
creed, nationality or ethnic group and so on. The intention was that the school should
not be an arena for preaching or missionary activities but a meeting place for different religious and philosophical convictions where pupils could gain knowledge about
their respective thoughts and traditions. In the view of the Court, these intentions
were clearly consonant with the principles of pluralism and objectivity embodied in
Article 2 of Protocol No. 1.
The relevant provisions of the 1998 Education Act placed emphasis on the transmission of knowledge about not only Christianity, but also other world religions and
philosophies. The aim was to avoid sectarianism and foster intercultural dialogue
and understanding by bringing pupils together within the framework of one joint
subject rather than allowing for full exemption which would result in splitting pupils
into sub-groups pursuing different topics.
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The fact that knowledge about Christianity represented a greater part of the curriculum for primary and lower secondary schools than knowledge about other religions and philosophies cannot, in the Court’s opinion, of its own be viewed as a departure from the principles of pluralism and objectivity amounting to indoctrination
(see, mutatis mutandis, Angelini v. Sweden (dec.), no. 1041/83, Decisions and Reports
51, p. 41). In view of the place occupied by Christianity in the national history and
tradition of the respondent State, this must be regarded as falling within the respondent State’s margin of appreciation in planning and setting the curriculum.
However, it was clear that preponderant weight was given to Christianity, notably
through reliance on the so-called “Christian object clause” in the 1998 Education
Act, according to which the object of primary and lower secondary education was
to be, in agreement and cooperation with the home, among other things, to help
give pupils a Christian and moral upbringing. The difference of emphasis was also
reflected in the wording used in the legislation. Moreover, approximately half of the
items listed in the curriculum referred to Christianity alone, whereas the remainder
of the items were shared between other religions and philosophies.
When taken together with the Christian object clause, the description of the contents and the aims of KRL set out in the 1998 Education Act and other texts forming
part of the legislative framework suggested that the differences applied to the teaching of Christianity as compared to that of other religions and philosophies were not
only quantitative but also qualitative. In view of these disparities it was not clear
how the further aim of promoting understanding, respect and the ability to maintain
dialogue between people with different perceptions of beliefs and convictions could
be properly attained.
The Court then considered whether the possibility for parents to request partial
exemption from KRL was sufficient to counter the imbalance noted. It noted firstly
that the practical operation of the partial exemption arrangement gave rise to considerable problems. Thus parents needed to be adequately informed of the details of
the lesson plans to be able to identify and notify to the school in advance those parts
of the teaching that would be incompatible with their own convictions and beliefs.
It must have been difficult for parents to keep themselves constantly informed about
the contents of the teaching that went on in the classroom and to single out incompatible parts, particularly so where it was the general Christian leaning of the KRL
subject that posed a problem.
Secondly, except for in instances where the exemption request concerned clearly
religious activities (requiring no specific grounds), it was a condition for obtaining
partial exemption that the parents give reasonable grounds for their request. Information about personal religious and philosophical conviction concerned some of the
most intimate aspects of private life. Although parents were under no obligation to
reveal their convictions and the school authorities’ attention was drawn to the need
to take due account of the parents’ right to respect for private life, there was a risk that
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the parents might feel compelled to disclose to the school authorities intimate aspects
of their own religious and philosophical convictions.
Thirdly, in the event of a parental note requesting partial exemption, the schools
were to apply, in cooperation with the parents, a flexible approach, having regard
to the parents’ religious or philosophical affiliation and to the kind of activity at
issue. Thus, for a number of activities, for instance prayers, the singing of hymns,
church services and school plays, observation by attendance could replace involvement through participation, the basic idea being that the exemption should relate
to the activity as such, not to the knowledge to be transmitted through the activity.
However, in the Court’s view, this distinction between activity and knowledge must
not only have been complicated to operate in practice but also seemed likely to have
substantially diminished the effectiveness of the right to a partial exemption as such.
Besides, on a purely practical level, parents might have misapprehensions about asking teachers to take on the extra burdens of such differentiated teaching.
In light of the above, the Court finds that the system of partial exemption was capable of subjecting the parents concerned to a heavy burden with a risk of undue exposure of their private life and that the potential for conflict was likely to deter them
from making such requests. In certain instances, notably with regard to activities of
a religious character, the scope of a partial exemption might even be substantially reduced by differentiated teaching. This could hardly be considered consonant with the
parents’ right to respect for their convictions for the purposes of Article 2 of Protocol
No. 1, as interpreted in the light of Articles 8 and 9 of the Convention.
Against this background, notwithstanding the many laudable legislative purposes
stated in connection with the introduction of the KRL subject in the ordinary primary and lower secondary schools, it does not appear that the respondent State took
sufficient care that information and knowledge included in the curriculum be conveyed in an objective, critical and pluralistic manner for the purposes of Article 2 of
Protocol No. 1.
Accordingly, the Court finds [by 9 votes to 8] that the refusal to grant the applicant
parents full exemption from the KRL subject for their children gave rise to a violation
of Article 2 of Protocol No. 1.
[Editors’ note: noting that the finding of a violation would have effects extending beyond the confines of the particular case, since the violation found stemmed directly
from the contested legal framework and not from its manner of implementation, and
in view of the readiness expressed by the respondent Government to review the KRL
subject, the Court was of the opinion that its finding of a breach of Article 2 of Protocol No. 1 constituted sufficient just satisfaction for the purposes of Article 41 of the
Convention.]
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SEPARATE OPINION OF JUDGES ZUPANČIČ AND BORREGO BORREGO
We regret that the Grand Chamber has not declared this application inadmissible
and that the First Section’s decision of 14 February 2006 has not been revised in accordance with Article 35 § 2 b) of the Convention.
In our opinion, this application is inadmissible and the Grand Chamber could and
should have declared it inadmissible.
1. The Grand Chamber could have declared the application inadmissible.
Article 35 § 4 of the Convention provides that the Court “shall reject any application
which it considers inadmissible under this Article. It may do so at any stage of the
proceedings”.
Under that provision, an application was declared inadmissible after having been
admitted by the Chamber (Hobbs, Richard, Walsh and Geen v. United Kingdom, nos.
63684/00, 63475/00, 63484/00 and 63468/00, 14 November 2006). In Mihailescu v.
Romania ((dec), no. 32913/96, 22 June 2004) the Chamber also reviewed a previous
admissibility decision even though the Government had not raised a plea of inadmissibility at the proper stage of the proceedings.
The Grand Chamber has previously declared that it may reconsider the admissibility decision of the Chamber in case of referral to the Grand Chamber under Article
43 of the Convention, whether the Government raise a plea of inadmissibility at the
proper stage of the proceedings (Azinas v. Cyprus [GC], no. 56679/00, § 32, CEDH
2004-III) or not (Blečić v. Croatia [GC], no. 59532/00, § 65, ECHR 2006-III).
According to the judgment in Blečić v. Croatia23, the Grand Chamber may reconsider of its own motion the questions concerning its own domain even if the Government have not raised a plea of inadmissibility. Obviously, international litispendence
is a matter to which the Court must have regard.
It should be borne in mind that, in the present case, the Third Section decided,
with regard to the question of international litispendence, to “adjour[n] this question
for a future examination together with the substance of the applicants’ complaints”
(decision of 26 October 2004). The case was subsequently transferred to the First Section, which decided on 14 February 2006 that “the Government’s request to the Court
to declare the application inadmissible under Article 35 § 2 b) of the Convention must
be rejected”.

23 See p. 280 of this book.
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2. The Grand Chamber should have declared the application inadmissible.
As to the scope of the case before the domestic courts, there was a single case: “The
applicants’ complaints regarding full exemption from the KRL subject had been adjudicated in a single case together with identical claims from four other sets of parents. Before the Supreme Court and the lower courts, all the plaintiffs had been represented by the same lawyer and had all made identical claims. The lawyer had made
one simple presentation on behalf of all parties, and no attempts had been made to
individualize the cases of the different parties. Accordingly, the claims had been adjudicated as one by the domestic courts, which had passed single judgments in which
all the petitioners’ claims had been dealt with as a whole” (decision of 14 February
2006).
Once the case had been examined by the domestic authorities, it was submitted to
the European Court of Human Rights on 15 February 2000. One month and ten days
later, the case was submitted to the Human Rights Committee in Geneva. “The complaints made to the respective institutions concerned substantially the same matters
... The essential parts of their complaints were the same, word by word” (decision of
14 February 2006).
In short: seven families, all together in a united group, and a single set of domestic
proceedings which resulted in a single judgment by the Supreme Court. Nevertheless, despite having submitted a joint application before the domestic courts, three of
these families lodged a petition before the European Court of Human Rights and the
four others did the same before the Human Rights Committee in Geneva.
The Human Rights Committee admitted the petition in November 2004 as “the
authors have demonstrated that they are individuals distinct from those of the three
sets of parents that filed a complaint with the ECHR”.
As to the European Court of Human Rights, in February 2006 it decided that,
“notwithstanding the common features between the application lodged under the
Convention in Strasbourg and the communication filed under the UN Covenant
in Geneva”, there was no personal identity between the two groups of families and
therefore rejected the Government’s request to declare the application inadmissible.
Article 35 § 2 b) of the Convention and Article 5 § 2 a) of the Optional Protocol of the UN Covenant share the same purpose, which is to prevent two different
international organs from providing different or even contradictory interpretations
concerning “the same matter”.
In Cereceda Martin and Others v. Spain (no. 16358/90) the former European Commission of Human Rights declared the application inadmissible on the ground that
“whilst it is true that, formally speaking, the 23 individual applicants before the Com
mission are not the complainants who appeared before the organs of the ILO,...the par
ties can be regarded as essentially identical”.
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International bodies examine domestic decisions given in domestic proceedings
in which any of the parties (claimants or defendants) can be an individual or a group
of individuals.
Both the Human Rights Committee (without a prior decision of the ECHR) and
the European Court of Human Rights (aware of the Human Rights Committee’s decision) came to the conclusion that the key issue was not whether there had been a
single set of domestic proceedings, or whether the single judgment had been examined by two different international bodies, or whether the facts submitted before the
two organs were identical. No. What really mattered was the fact that, as the applicants were a group of individuals, some of them had opted to petition the Human
Rights Committee and some of them had submitted an application to the European
Court of Human Rights. To put it briefly, different applicants of the same party had
addressed different international bodies.
International litispendence exists if the case concerns “the same matter”, “the same
judgment”, “the same complaint”, “the same party” and the like. In this case, according to the interpretation given by the majority, international litispendence ceases to
exist when different individuals of the original group of applicants decide to separate
in two groups to submit the same matter before different international organs.
Nevertheless, the risk of contradictory decisions, in which international litispendence has its origin, does exist. This is an example of what the Convention and the
Optional Protocol tried to avoid. Unfortunately, their subsequent interpretation by
the competent international organs has deprived them of their original sense.
The Court’s judgment, adopted by nine votes to eight, may lead us to think that
the exception of litispendence has been buried, even if – as contradictory as it may
seem – in the present case it shows signs of being in good health. This is a pity.
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ARTICLE 41 – JUST SATISFACTION

Reparation for violations of Article 6
Hood v. the United Kingdom
Judgment of 18 February 1999 [Grand Chamber]
THE FACTS
The applicant, David Hood, is a British national born in 1970. He resides in the United Kingdom. At the relevant time, he was a soldier with the regular forces of the
British army.
Prior to the events in question, the applicant went absent without leave from his
unit in Germany three times. Prior to his third absence, he had been remanded for
trial by court martial on an assault charge (later abandoned), He remained absent for
almost two and a half years and he gave himself up to the civilian police in December
1993.
A. The relevant detention and court martial of the applicant
On 11 May 1994 the applicant did not return after two weeks’ leave (his fourth absence without leave). On 27 November 1994 he was arrested at his home by the civilian police and on 28 November 1994 he was taken by army escort to Brompton Barracks. Before the Court, the parties disputed whether the applicant was then brought
before his commanding officer on 29 November 1994 pursuant to Rule 4 of the Rules
of Procedure (Army) 1972.1
The applicant remained in close arrest until his court martial. He was detained in
a cell in a guardroom under the supervision of a guard apart from certain occasions
when he was taken to hospital for psychiatric care.

1

Rule 4 of the 1972 Rules provides that when a person is detained by a military authority, his commanding officer shall, unless it is impracticable, within forty-eight hours of becoming aware that he
is so detained have such person brought before him, inform him of the charge against him and begin
to investigate it. If the investigation has not begun within the forty-eight hours, the commanding
officer must report the case to a higher authority together with the reasons for the delay in commencing the investigation
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In or about December 1994, the applicant was informed that he would have to appear before the unit adjutant after Christmas. He retained a solicitor prior to Christmas, who advised him until 17 January 1995. On 4 January 1995, the applicant appeared before the unit adjutant and was given the abstract of evidence. He was told
that he should read the abstract and check that it was accurate. The applicant was
cautioned pursuant to Rule 10 of the Rules of Procedure (Army) 1972.2
Acting on his original solicitor’s advice, the applicant prepared his own statement
and obtained a statement from his girlfriend, which statements were completed on
4 and 19 January 1995 respectively. The applicant submitted both statements to the
adjutant on 20 January 1995, which statements were then attached to the abstract of
evidence. The applicant was then remanded for trial by court martial by his commanding officer and he applied for legal aid from the military authorities. The charge
sheet, dated 25 January 1995 and signed by his commanding officer and on behalf
of the convening officer, recorded two charges of absence without leave and two of
desertion contrary to the Army Act 1955.
Central to the court-martial system under the 1955 Act was the role of the ‘convening officer’ who, inter alia, was responsible for convening the court-martial and
appointing its members and the prosecuting officer. The convening officer had the
final decision on the nature and detail of the charges to be brought, and a plea to a
lesser charge could not be accepted from the accused without his or her consent. In
certain circumstances, the convening officer could dissolve the court-martial either
before or during the trial, and, since he or she usually also acted as confirming officer,
the court-martial’s findings were not effective until confirmed by him or her.
Although the applicant instructed his present solicitor in early February, the latter
did not commence work for the applicant until legal aid was granted by the Ministry
of Defence by letter dated 14 February 1995.
By notice dated 17 March 1995 a district court martial was convened to try the
applicant on the charges. The court martial took place on 3 and 4 April 1995. The
assistant prosecuting officer was the unit adjutant. The applicant, who was legally
represented, pleaded not guilty.

2

Rule 10(1) provides that an abstract of evidence shall be made by the commanding officer or by another officer on the direction of the commanding officer. The accused shall not be present while the
abstract of evidence is being made and it shall consist of a signed statement by, or a précis of the evidence of, each witness whose evidence is necessary to prove the charge. Once compiled, the accused
is given (normally by the officer who compiled the abstract) a copy and the accused is cautioned as
follows:
“This is a copy of the abstract of evidence in your case; you are not obliged to say anything with
regard to it unless you wish to do so, but you should read it and, when you have read it, if you wish
to say anything, what you say will be taken down in writing and may be given in evidence.” (Rule
10(2) of the 1972 Rules)

Statements submitted by the accused (including those of witnesses which he wishes to be included in
the abstract) shall be attached to the abstract of evidence and shall thereafter form part of it.
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During the court-martial hearing, the applicant’s solicitor challenged (under section 78 of the Police and Criminal Evidence Act 1984) the admission into evidence of
the statements of the applicant and his girlfriend. The judge advocate (having heard
evidence from the unit adjutant and the applicant’s representative) found that Rule 10
of the Rules of Procedure (Army) 1972 had been followed. Given the applicant’s legal
representation at the relevant time and the procedures followed, the judge advocate
could not see “how a fairer situation could have arisen” and, accordingly, he rejected
the applicant’s challenge. The judge advocate also clarified during the court martial
that “we can take it as an agreed fact that the adjutant or the assistant adjutant will
either be the prosecuting or assistant prosecuting officer in any court martial”. The
applicant was convicted on the two charges of absence without leave and on one of
the charges of desertion, and the remaining charge of desertion was reduced to one
of “absent without leave”. He was sentenced to be imprisoned for eight months and to
be dismissed from the service, the sentence expressly taking account of the period of
close arrest immediately preceding the court martial.
After confirmation and promulgation of the conviction and sentence, the applicant petitioned the Army. By letter dated 13 July 1995, the applicant was informed
that his petition to the Army Board had been rejected. His leave application to the
single judge of the Courts-Martial Appeal Court was rejected on 13 September 1995
and his further appeal to the full Courts-Martial Appeal Court was also refused on
18 March 1996.
B. The habeas corpus proceedings
Habeas corpus is a procedure whereby a detained person may make an urgent application for release from custody on the basis that his detention is unlawful.
The seventy-second day of the applicant’s detention fell on or around 7 February
1995. Accordingly, and pursuant to Rule 63 of the Rules of Procedure (Army) 1972
and paragraph 6.045(c) of the Queen’s Regulations4, a direction from the convening
officer was completed on 3 February 1995 attaching an authorisation from the Commander in Chief, the latter of whom directed the applicant’s continued detention “to
prevent him absconding” before trial (“the delay report”5).

3
4
5

The accused shall not be held in arrest for more than seventy-two consecutive days without a court
martial having been convened unless the convening officer directs in writing, citing reasons, that the
accused shall not be released from detention (Rule 6).
Paragraph 6.045(c) provides that the person into whose custody the accused is committed is to inform the accused of the rank, name and unit of the person by whom he is alleged to have committed
the offence and the nature of the allegation.
Where an accused has been in detention for seventy-two consecutive days without a court martial
being convened, a direction in accordance with Rule 6 of the 1972 Rules not to release the accused
can only be given with the prior approval of the Commander in Chief. This report is to contain the
reasons for the delay, when it is expected the accused will be brought to trial and the reasons for the
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Having requested a copy of the delay report and informed the authorities of his intention to apply for a writ of habeas corpus, the applicant’s solicitor issued those proceedings on 17 February 1995 challenging mainly the regularity of the delay report.
That report was received by the applicant’s solicitor on 20 February 1995, following
which further submissions were made to the High Court.
On 21 February 1995 the High Court rejected the application. The court found,
inter alia, that the delay report had been properly completed in a timely fashion. It
noted that the expressed reason for the applicant’s continued detention was to prevent his absconding and found that “perfectly understandable” given the charges
against him.
The applicant complained under Article 5 §§ 3 and 5 about his detention prior to
his court-martial by a decision of his Commanding Officer and under Article 6 § 1
that the court-martial was not an independent or impartial tribunal.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 5 § 3 OF THE CONVENTION
The applicant maintained that his pre-trial detention did not comply with Article 5 §
3, which, in so far as relevant, reads as follows:
“Everyone arrested or detained in accordance with the provisions of paragraph 1
(c) of this Article shall be brought promptly before a judge or other officer authorised by law to exercise judicial power …”

With regard to the factual dispute between the parties as to whether the applicant
was brought before his commanding officer on 29 November 1994 in accordance
with Rule 4 of the 1972 Rules, the Court finds the submissions of the Government
persuasive. The applicant could have raised the matter before the Commission after
its decision on the admissibility of his application but he did not do so. In addition,
any failure to fulfil the requirements of Rule 4 of the 1972 Rules would fall within the
scope of habeas corpus proceedings. The applicant did not plead any such omission
in the habeas corpus proceedings which he instituted in relation to another alleged
non-compliance with domestic law and for which proceedings he was advised by the
same legal representative as appeared before this Court. In such circumstances, the
Court shall examine the complaint under Article 5 § 3 on the basis that the applicant
was brought before his commanding officer on 29 November 1994 pursuant to Rule
4 of the 1972 Rules.

continued detention (paragraph 6.047(f)). Delay reports are not, as a rule, copied to the accused or
his representative.
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As to the applicant’s substantive complaint about the commanding officer’s impartiality in the context of the Rule 4 hearing, according to the case-law of the Convention bodies, if it appears at the time the decision on pre-trial detention is taken
that the “officer authorised by law to exercise judicial power” is liable to intervene in
the subsequent proceedings as a representative of the prosecuting authority, then he
could not be regarded as independent of the parties at that preliminary stage as it is
possible for him to become one of the parties at a later stage (see the Huber v. Switzer
land judgment of 23 October 1990, Series A no. 188, §§ 42-43, and the Brincat v. Italy
judgment of 26 November 1992, Series A no. 249-A, §§ 20-21).
The Court has noted the powers and duties of the commanding officer, which
would arise subsequent to that officer’s conduct of the hearing pursuant to Rule 4 of
the 1972 Rules. This being so, the commanding officer was liable to play a central role
in the subsequent prosecution of the case against the applicant. Although the unit
adjutant often carries out certain of these functions of the commanding officer (and,
indeed, did so in the present case), it is clear that the adjutant does so on behalf of
the commanding officer to whom he is directly subordinate in rank. Moreover, the
judge advocate confirmed during the applicant’s court martial that the unit adjutant
is generally nominated prosecuting or assistant prosecuting officer and, in the present case, he carried out the latter function.
In such circumstances, the Court concludes that the applicant’s misgivings about
his commanding officer’s impartiality must be taken to be objectively justified.
The Court also considers, as did the Commission, that the commanding officer’s
concurrent responsibility for discipline and order in his command would provide an
additional reason for an accused reasonably to doubt that officer’s impartiality when
deciding on the necessity of the pre-trial detention of an accused in his command.
The foregoing conclusion renders it unnecessary to address the applicant’s related
argument about his commanding officer’s lack of legal qualifications.
Finally, as to the applicant’s submission that the Rule 4 procedure was deficient
in other respects, the Government submitted before the Commission that the Rule
4 procedure had provided the applicant with the “opportunity” to be heard and that
the applicant had been informed by his commanding officer of the reasons for his
pre-trial detention. In this connection the Court recalls the procedural and substantive requirements of Article 5 § 3 obliging the “officer”, inter alia, to hear the accused,
to examine all the facts militating for and against pre-trial detention and to set out in
the decision on detention the facts upon which that decision is based (see the Schies
ser v. Switzerland judgment of 4 December 1979, Series A no. 34, § 31, and the Letellier
v. France judgment of 26 June 1991, Series A no. 207, § 35). The Court further stressed,
in its Duinhof and Duijf v. the Netherlands judgment, the importance of “formal, visible requirements stated in the ‘law’” as opposed to standard practices in determining
whether a national procedure for deciding on the liberty of an individual satisfies the
requirements of Article 5 § 3 (judgment of 22 May 1984, Series A no. 79, § 34).

455

Owlets of Minerva.indd 455

26-10-2011 9:50:56

Boštjan M. Zupančič
However, given its conclusions above, the Court is of the view that it is not necessary to rule on this additional complaint.
In sum, the Court finds [unanimously] that there has been a violation of Article 5
§ 3 of the Convention since the commanding officer could not be regarded as independent of the parties at the relevant time.
II.	ALLEGED VIOLATION OF ARTICLE 6 §§ 1 and 3 OF THE CONVENTION
The applicant claimed that his trial by court martial did not meet the requirements of
Article 6 §§ 1 and 3 of the Convention, which provide, so far as is relevant:
“1. In the determination of ... any criminal charge against him, everyone is entitled to a fair and public hearing ... by an independent and impartial tribunal
established by law ...
2. Everyone charged with a criminal offence has the following minimum rights:
(c) to defend himself in person or through legal assistance of his own choosing or,
if he has not sufficient means to pay for legal assistance, to be given it free when
the interests of justice so require...”

The applicant’s main challenge before the Court was to the independence and impartiality of the court martial.
In view of the decision and reasoning of the Court in the Findlay v. the United
Kingdom judgment (25 February 1997, Reports of Judgments and Decisions 1997-I,
§§ 52-57 at §§ 68-80) and in its Coyne v. the United Kingdom judgment of 24 September 1997 (Reports of Judgments and Decisions 1997-V, §§ 54-58), the Government did
not contest the Commission’s conclusion.
The applicant also contended that the court martial was not a tribunal “established
by law”. He further complained under Article 6 §§ 1 and 3 (c) about the alleged inadequacy of the military legal aid system, arguing that he would not have submitted his
and his girlfriend’s statements to the unit adjutant if he had had legal representation.
The Court recalls that in its above-mentioned Findlay judgment it found that a
general court martial convened pursuant to the Army Act 1955 did not meet the
requirements of independence and impartiality laid down by Article 6 § 1 of the
Convention, in view in particular of the central part played in the prosecution by the
convening officer, who was closely linked to the prosecuting authorities, was superior
in rank to the members of the court martial and had the power, albeit in prescribed
circumstances, to dissolve the court martial and to refuse to confirm its decision (see
the Findlay judgment cited above, §§ 68-80). In its above-mentioned Coyne judgment, it came to a similar conclusion in respect of a district court martial convened
under the Air Force Act 1955.
The Court can find no reason for distinguishing the present case from the cases
of Mr Findlay and Mr Coyne as regards the part played by the convening officer in

456

Owlets of Minerva.indd 456

26-10-2011 9:50:56

The Owlets Of Minerva
the organisation of the court martial. It follows that, for the reasons expressed in the
above-mentioned Findlay judgment, the court martial which considered the applicant’s case was not “independent and impartial” within the meaning of Article 6 § 1.
As in the above-mentioned Findlay judgment (at § 80), the Court does not judge it
necessary to examine separately the applicant’s submission under Article 6 § 1 that
the court martial was not a tribunal “established by law”. The Court comes to a similar conclusion in relation to the applicant’s complaint about the alleged inadequacy of
the military legal aid system in view of the above findings and the particular circumstances of the present case, including the submission of the statements in question
following specific legal advice obtained by the applicant.
In conclusion, the Court finds [unanimously] that there has been a violation of
Article 6 § 1 since the court martial did not meet the requirements of independence
and impartiality.
VI.	APPLICATION OF ARTICLE 41 OF THE CONVENTION
The applicant claimed compensation under Article 41 of the Convention, which provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned
allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”

A. Damage
The applicant did not allege any pecuniary damage.
As regards non-pecuniary damage arising out of the breaches of Article 5, the applicant claimed compensation of 10,000 pounds sterling (GBP). He contended that he
might have obtained some form of conditional release had he received a hearing as
envisaged by Article 5 § 3 and submitted that he had, in consequence, suffered 125
days’ pre-trial detention which had not been properly deducted from his sentence, together with extreme discomfort and uncertainty during that period of detention. He
further claimed an additional GBP 15,000 compensation for non-pecuniary damage
as a result of his trial, conviction and sentence by a tribunal which did not meet the
requirements of Article 6 § 1. He also referred in this context to the alleged failure to
deduct properly the period of his pre-trial detention from his sentence.
The Government argued that neither the applicant’s pre-trial detention nor its alleged consequences provided any basis for a claim for compensation for non-pecuniary damage. In particular, the Government submitted that it was inconceivable
that the applicant would not have been detained in any event prior to his court martial given his record of absence without leave. Moreover, the Government pointed
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out that there were no grounds for believing that the applicant would not have been
convicted and suffered the same or similar consequences if the court martial had
been organised to comply with Article 6 § 1. Accordingly, no causal link had been
established between the breaches of Articles 5 and 6 of the Convention of which the
applicant complained and the alleged non-pecuniary damage.
The Court recalls that just satisfaction can be awarded only in respect of damage
resulting from a deprivation of liberty that the applicant would not have suffered if
he had had the benefit of the guarantees of Article 5 § 3. Consequently, in its Huber
judgment, for example, the Court found that the evidence did not give any reason to
suppose that the pre-trial detention would not have occurred had the making of the
detention order been a matter within the competence of a judicial officer who did offer the guarantees of Article 5 § 3. Accordingly, in that case the Court dismissed the
claim as regards pecuniary damage and, in the circumstances, it was considered that
the judgment would provide sufficient just satisfaction for any non-pecuniary damage suffered (see the Huber judgment cited above, §§ 45-46).
In the present case, the Court finds that the evidence and, in particular the applicant’s history of absence without leave, does not support the view that the applicant
would not have been detained prior to his court martial had there been no breach of
Article 5 § 3.
As in the above-mentioned Findlay and Coyne cases (§§ 85 and 88, and § 62 respectively), the Court considers that, in the particular circumstances, it is impossible
to speculate as to the outcome of the court-martial proceedings had the violation of
Article 6 § 1 of the Convention not occurred.
Accordingly, the Court finds that the present judgment in itself constitutes sufficient just satisfaction for any non-pecuniary damage arising from the violations of
Articles 5 and 6 of the Convention.
PARTLY DISSENTING OPINION OF JUDGE ZUPANČIČ
I voted with the majority on all points except the question of just satisfaction. I find
the statement that it is “impossible [for the Court] to speculate as to the outcome of
the court-martial proceedings” wholly unsatisfactory, the more so since the Court’s
own case-law, going back to the Colozza v. Italy judgment of 12 February 1985, Series
A no. 89, does not offer any substantive explanation for this doctrine.
The question turns on the interpretation of Article 41 of the Convention, that is to
say on the meaning of the words “... if the internal law of the High Contracting Party
concerned allows only partial reparation to be made ...”. In these cases the domestic
law of the respondent State ought to provide for a retrial.
It cannot be logically maintained that a conviction and sentence in a criminal case
are legitimate if the criminal procedure in question violates the essential precepts of a
fair trial, due process and so on. The legitimacy of a substantive judgment depends on
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the legitimacy of the procedure by which it was arrived at.6 To hold otherwise – that
is, to separate the procedure entirely from its substantive outcome (conviction and
sentence) – would reduce the meaning and import of the procedure to an ancillary

6

“Autonomous legal reasoning, I think, must come to the conclusion that...the violation of certain
basic rules should affect the substantive outcome of the case. This I call ‘the procedural principle of
legality.’” See The Owl of Minerva, pp. 123-4. “The origin of the problem of access to court seems to
lie in the far too rigid distinction between the ‘substantive rights’ on the one hand and the procedural
rights on the other.” (p. 400) “Unfortunately, the procedural rights are often seen as purely ancillary,
i.e. merely an instrument for the implementation of the substantive rights. In terms of comparative
law, the access to court doctrine seems to be similar to the constitutional due process doctrine. In
constitutional law, due process is (1) limited to fair decision-making process, where the individuals
are (2) entitled to a fair procedure (hearing) before being deprived of a life, liberty or property interest. The procedural rights are contingent upon the legitimacy of the claim of entitlement or liberty
interest.” (p. 410). “To say that a procedural right exists independently simply means that it is seen as
a substantive right of a person suspected or accused of a crime. This substantive aspect of criminal
procedure – in this context criminal procedure could be seen as the Magna Carta of people suspected
or accused of having committed a crime – exists not only independently but in clear opposition to
the goals implicit in the substantive criminal law. If criminal procedure were totally procedural, i.e.
ancillary to the goals of substantive criminal law, the finding of who is guilty and who is innocent
would be the only goal of criminal procedure. It is clear that the substantive rights of suspects and
defendants conflict with the goal of truth finding. Since a right or a sanction cannot really be procedural because the adjective ‘procedural’ implies that a legal institution does not have an independent
existence and that it serves a goal defined outside that particular institution, to say that a procedural
right must have an independent existence is really a contradiction in terms. Instead, we should be
talking about substantive rights that a defendant has in the context of criminal investigation, prosecution and adjudication. But since we are talking about procedural sanctioning, it is perhaps not too
inappropriate to also call them procedural rights.” See The Owl of Minerva p. 114.
“If the integrity of adjudication is to remain intact, if adjudication is to remain impartial, procedural rights must have an independent existence. A procedural right can be seen from two basic
points of view. First, it can be seen as a subjective right granted to the defendant in spite of the truthfinding interests of the criminal process. From this point of view, a procedural right is a political
concession that runs against the basic purpose of crime repression. Insofar as these rights are derived
directly from the Constitution, i.e. from a non-procedural source, this perspective seems to be valid.
However, second, the privilege against self-incrimination, the right to counsel, the right to be
protected against warrant-less searches and seizures, the right against double jeopardy, and so on,
also can be seen as logical structural requirements without which a rational process of impartial
adjudication is not possible. This less subjective perspective gives procedural rights an independent
existence because it shows that the rights of the defendant exist not only to protect the defendant,
but also because impartial adjudication is impossible in view of self-incrimination, the absence of
counsel, as well as the use of force by the state to make the defendant an unwilling source of evidence
against himself. Insofar as this is true, the procedural rights of a defendant are not concessional
aberrations from the basic truth-finding function of criminal procedure: they are inevitable logical
deductions from the basic requirement that adjudication be impartial. Or in constitutional terms,
one can say that criminal procedure is not totally ancillary to the goals of the substantive criminal
law (truth finding) but exists rather as an independent barrier that inhibits the direct imposition of
the state’s power over the defendant.” See The Owl of Minerva, p. 114.
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status.7 This would mean, as it used to mean in the purely inquisitorial procedure,8
considering the procedure a mere “adjective” to the “substantive” importance of the
case.
That, however, is no longer a tenable position. If it were, a fair trial would not be
as central to the meaning of Article 6 of the Convention as it is, neither would the
exclusionary rule figure as an essential procedural sanction9 in most national ju-

7

8

9

When there is no discrepancy between the process and the outcome, such as in an actual fight, the
procedure is called autonomous. Here, the procedure “renders the outcome both spontaneous and
autonomous by criteria intrinsic to the procedure as such.” (p. 111) On the other hand, when the
outcome is based on criteria extrinsic to the actual ‘fight’, the procedure is ancillary to the outcome.
“The difference between the autonomous and the ancillary procedure can be demonstrated through
the relevance of the violation of their respective rules. If the rule of an autonomous procedure is
broken, it necessarily affects the outcome and such violation must clearly be annulled. If a rule for
an ancillary procedure is broken, this may have no effect upon the result.” (p. 112). For more on this
subject, see The Owl of Minerva, pp. 120.
Further, “The procedural criteria are not entirely reducible to substantive criteria. Procedural
rules are themselves prescriptive to some extent, and have goals that are not only independent of
those of the substantive criminal law, but often conflict with them….A substantial number of criminal procedure decisions are not based on a substantive factual determination. These ‘procedural
acquittals’ are traditionally treated as substantive outcomes of criminal trials even though they are
not arrived at by application of the rules of substantive criminal law…However, the very fact that
an acquittal can be had on non-substantive grounds indicates that criminal procedure is not totally
ancillary to the substantive law but has its own decision-making criteria.
The difference between such a procedure that is autonomous and one that is entirely an instrument of truth-finding lies in the so-called procedural sanction. If procedure’s role is merely to serve
the substantive truth-finding, then procedural rules will not be independently sanctioned. So long as
truth is discovered the purpose of procedure is fulfilled.” See The Owl of Minerva, p. 108-109.
“In the inquisitorial model, the “procedure” is merely a set of rules defining the bureaucratic handling of the file from the beginning of inquisitio till the file as ad acta. The inquisitorial model required that the investigator ex officio explore all the relevant facts in order to arrive at the historic
verity of the case. The procedure as such is not expected to influence the outcome that ought totally
to depend on the “truth.”” See The Owl of Minerva, p. 113.
“If procedural rights exist independently – are not merely ancillary to the substantive, to the truthfinding goal of criminal procedure – then these procedural rights in fact become specific substantive
rights of somebody under criminal suspicion. These rights (right to counsel, the right to be free from
unreasonable searches and seizures, the right to be free from compulsive self-incrimination, etc.)
must be sanctioned within that very criminal process because the loss of procedural advantage occasioned by police’s procedural violation must be compensated within that very procedural context.
A procedural loss on the part of the defendant occasioned by procedural misbehaviour of his adversaries (police, prosecution) must be compensated by a procedural advantage.
If an adversary process is seen as a battle of two opponents, then an illegal move by one of the opponents must be answered by a compensatory remedy restituting the procedural balance of forces. In
a chess match, for example, when one of the opponents makes an illegal move, it is logical to require
that this illegal move be disannulled and the previous situation restored (restitutio in integrum). It
would make little sense in such a context to allow the illegal move to remain while punishing, perhaps through the chess organization, the player who has made that illegal move. Unless the illegal
move in that game is disannulled, the integrity of the whole game and the legitimacy of its outcome
have been destroyed.” (p. 118).
Further, “According to the substantive criminal law there are only guilty or innocent defendants, whereas according to criminal procedure we will pretend that a defendant is innocent even
though he is not, if the procedural factors lead to that result. Typically, adopting the exclusionary
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risdictions as well as in some international instruments such as the United Nations
Convention against Torture (Article 15).10
To say in the instant cases that it is “impossible to speculate as to the [substantive] outcome” of the case, in other words to say that the Court does not know what
would have happened if the precepts of a fair trial had in fact been respected, is itself
a speculation. It is a speculation that the case would have been decided identically
– that the defendant would have been convicted – even if the trial had in fact been
fair.
The Court is therefore faced with a dilemma. It is forced to speculate whether it
accepts the final substantive outcome of the case or not.

rule as a procedural sanction...implicitly declares that the truth-finding function of criminal procedure is secondary to its protective function and that criminal procedure plays a role independent of
the goals declared by the substantive criminal law. The unfortunate side effect of the exclusionary
rule is then a seeming trade-off between the procedural violation and the defendant’s guilt. Whereas
in the game of chess the result depends totally on the ‘procedural’ developments of the game, the
game of criminal procedure is sufficiently separated from the rules of the substantive criminal law so
that this discrepancy between the game and its result may arise.
This discrepancy between the ‘game’ and the ‘result’ is perhaps due to the historical origin of
the trial in criminal matters. In times of ordeals when guilt or innocence was decided by irrational
criteria such as floating on the water or touching the hot iron, the result, i.e. the guilt or innocence,
was dependant wholly on the ‘game’ of the ordeal. There were no substantive rules to speak of in that
respect. In all other games that are in their nature adversary, such as soccer, tennis, chess and so
on, the result depends on what happens in the ‘procedure’ itself. The substantive result is therefore
wholly a consequence of the procedural happening. Insofar as there exist rules that govern that happening, these are wholly procedural rules.
In the game of criminal procedure, however, the criteria by which guilt or innocence should be
decided are not the procedural criteria; rather they are alienated from the procedural structure and
embodied in the substantive criminal law. If criminal procedure were a game, the winner should
clearly be the person who is procedurally more skilful. The procedure, therefore, would be an end in
itself, and not ancillary to an end that is not embodied in its own rules. Legal history, however, made
criminal procedure a tool towards a goal that is totally alien to the game itself. ‘Procedural accidents’
in the game of soccer, for example, legitimately result in the loss or winning of the game. Insofar as
the result is due to luck that is seen as totally acceptable. Imagine, however, that the game of soccer
or a game of tennis or a game of chess would decide not who is the winner in that particular game,
but would decide which one of the two opponents is, for example, morally superior. Since moral
superiority is extrinsic to soccer, tennis and chess games, it cannot be decided in the respective
‘procedural’ confrontations.
Insofar as criminal procedure is a game with its chance input and existence, and is independent
of the question that it is supposed to decide, the same absurd result follows, namely, that the question
of guilt or innocence does not depend merely on the substantive criteria of the substantive criminal
law. Rather, it depends largely on the procedural chance of the ‘game aspect’ of criminal procedure.
This incompatibility between the substantive and the procedural aspect of criminal law is made evident in the problems of exclusionary rule. It follows logically that procedural sanctioning through
exclusionary rule is acceptable only if we see the ‘game’ of criminal procedure as having a purpose
and existence independent of the goals of substantive criminal law. One must keep in mind that
this implicates a certain view of criminal procedure as being primarily an adversary and therefore
involves a relative pursuit of truth, rather than an absolute inquisitorial demand for truth.” See The
Owl of Minerva, p. 119-120.
10 Article 15 of the U.N. Convention Against Torture (hereinafter CAT) explicitly requires all evidence
obtained through torture to be made inadmissible.
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The words in Article 41 “... if the internal law of the High Contracting Party concerned allows only partial reparation to be made ...” ought, therefore, to be implemented so as to require the respondent State to permit retrial of the cases.
Some of the Contracting States’ jurisdictions do in fact have appropriate provisions in their codes of criminal procedure. Those provisions afford a legal basis for
convicted persons in situations similar to those of the applicant in the instant case to
request retrials. Such convicted persons thus acquire standing to lodge a special appeal where the European Court of Human Rights has held that the national criminal
proceedings in which they were convicted did not satisfy a particular procedural
requirement of the Convention. Only in such circumstances, I think, is the purpose
of Article 41 fully achieved.
In situations such as the one we are faced with here, however – in which no special
post-conviction remedy is provided in the national legislation – the Court ought to
take a less defeatist approach. Our judgment should at least imply that the national
legislation ought to provide for retrial of cases in which the proceedings have been
found not to comply with essential procedural requirements. That, I think, is the
purpose of the Article 41 words referring to the reparation allowed by internal law.
[Editors’ note: an identical separate opinion was annexed to the judgment in the similar case of Cable and others v. the United Kingdom, also of 18 February 1999.]
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Reparation for violations of Article 6
Lucà v. Italy
Judgment of 27 February 2001 [First Section]
THE FACTS
The applicant, who was born in 1955, is currently detained in Cosenza Prison.
On 25 October 1992, N. and C. were arrested by carabinieri from Roccella Jonica
(Reggio di Calabria) and found to be in possession of cocaine. On 25 and 26 October
1992, N. was questioned, initially by the carabinieri, and subsequently by the Locri
public prosecutor (Reggio di Calabria). He said that he had obtained part of the drugs
from C. for his own use; the remainder belonged solely to C. He added that on the
day of their arrest, C. had accompanied him to certain people’s homes to try to buy
drugs. After the evening meal they had gone to the applicant’s home. The applicant
had said that he was prepared to supply them with five hundred grams of cocaine to
be delivered a few days later.
N. was questioned by the carabinieri as someone who was helping them with their
inquiries (“persona che puó riferire circostanze utili ai fini delle indagini”), not as an
accused. For that reason, he was not assisted by a lawyer. However, the Locri public
prosecutor subsequently decided that N. should be regarded as a “suspect” (“inda
gato”), and therefore questioned him in that capacity.
By an order of 12 February 1993 the Locri investigating judge committed the applicant, C. and two other suspects, Mr A. and Mr T., for trial before Locri Criminal
Court for drug trafficking. Separate proceedings were instituted against N. for possession of drugs.
At the hearing on 17 July 1993, N. was called to give evidence as a person accused
in connected proceedings (“imputato in procedimento connesso”). However, he chose
to remain silent as he was entitled to do by virtue of Article 210 of the Code of Criminal Procedure (hereafter, “the CCP”).
The lawyers acting for the accused argued that Article 513 of the CCP was unconstitutional since it was incompatible with Article 6 of the Convention. As a result,
the accused was deprived of any opportunity of examining that person or of having
him examined. They observed in particular that, as construed by the Constitutional
Court, Article 51311 of the CCP laid down that if a person accused in connected
proceedings exercised his right to remain silent, the court could read and use any

11 As initially worded, the first paragraph Article 513 of the CCP provided that statements made by an
accused before trial could by admitted in evidence by the trial court if the accused failed to appear or
refused to repeat the statement.
On the other hand, the second paragraph of Article 513 concerned statements made before trial
by persons accused in connected proceedings. Unlike the position under the first paragraph, the
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statements made by him to the public prosecutor or to the investigating judge during
the investigation.
On the same day, the Criminal Court dismissed as manifestly unfounded the objection that the provision was unconstitutional and ordered that the record of the
statements made by N. to the public prosecutor should be read out. It noted that the
statutory right to remain silent was intended to protect an accused, who could not
be required to make statements that could be used in evidence against him. Further,
the rule that statements made during preliminary investigations could be read and
used had been established by the Constitutional Court itself in its judgment no. 254
of 3 June 1992.
In a judgment of 7 March 1994, which was lodged with the registry on 1 June
1994, Locri Criminal Court sentenced the applicant to eight years and four months’
imprisonment and a fine of 54,000,000 Italian lire (approximately 183,000 French
francs). C., A. and T. were also given prison sentences ranging between six and nine
years.
The Criminal Court noted at the outset that the main evidence against the accused
was the statements which N. had made to the public prosecutor, since the statements
made to the carabinieri were inadmissible under Article 513 of the CCP. It also observed that having regard to N.’s personality and the spontaneity and precision with
which his statements had been made, his depositions should be regarded as credible.
In addition, the applicant already had previous convictions under the drug-trafficking legislation and was under judicial supervision (sorveglianza speciale).
On 13 July 1994, the applicant appealed to Reggio di Calabria Court of Appeal. He
contested, inter alia, the reliability of N.’s statements and complained that they had
been made in breach of the adversarial principle and in the absence of a judge or of
the defendants’ lawyers.
In a judgment of 7 November 1994, Reggio di Calabria Court of Appeal followed
in substance the arguments set out in the order of 17 July 1993. It upheld the decision
of the court below concerning the applicant.

second paragraph did not permit the trial court to admit such statements in evidence if the accused
exercised his right to remain silent.
In its judgment no. 254 of 1992, the Constitutional Court declared the second paragraph of
Article 513 unconstitutional on the ground that, as the statements referred to therein could not be
admitted in evidence at trial if the accused in connected proceedings remained silent, there was an
unjustified difference in treatment between those statements and statements of the type referred to
in the first paragraph. The Constitutional Court thereby enabled trial courts to admit statements
made by a co-accused in connected proceedings, irrespective of whether the person against whom
they were being used had been given the opportunity of examining the maker of the statement or of
having him examined at any stage in the proceedings. Furthermore, the Constitutional Court made
no reference to the procedural safeguards embodied in Article 6 of the Convention or to the criteria
established by the Court’s case-law.
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On 18 February 1995 the applicant and his co-accused appealed to the Court of
Cassation. T. relied, inter alia, on Article 6 § 3(d) of the Convention contending that
N.’s statements should have been declared inadmissible in evidence.
In a judgment of 19 October 1995, which was lodged with the registry on 3 November 1995, the Court of Cassation dismissed the appeals of the applicant and his
co-accused, holding that the grounds given by the Court of Appeal for its decision
on all the disputed issues relating to the drug-trafficking count had been reasonable
and correct.
The Court of Cassation observed among other things that Article 6 § 3(d) of the
Convention concerned “the examination of witnesses, who ... are required to tell the
truth, not the examination of the accused, who are entitled to defend themselves by
remaining silent or even by lying”. Further, since all States that were party to the
Convention had an obligation by relevant domestic legislation to regulate the examination of witnesses, it was “obvious that ... when a witness refused to give evidence,
statements made to the public prosecutor ... had to be produced for the court’s file”.
THE LAW
I. alleged violation of Article 6 §§ 1 and 3(D) of the
Convention
The applicant complained that the criminal proceedings against him had been unfair and alleged that he had been convicted on the basis of statements made to the
public prosecutor, without being given an opportunity to examine the maker of the
statements, N., or to have him examined. He relied on Article 6 §§ 1 and 3(d) of the
Convention, the relevant parts of which read as follows:
“1. In the determination of ... any criminal charge against him, everyone is entitled to a fair ... hearing ... by [a] ... tribunal ...
3. Everyone charged with a criminal offence has the following minimum rights:
(d) to examine or have examined witnesses against him ..”

The Government submitted that, in principle, the Italian legal system afforded the accused the right to examine prosecution witnesses. However, in order to establish the
facts of the case, the trial court was permitted in certain circumstances and subject to
complying with the statutory conditions to rely in reaching its decision on evidence
obtained during the preliminary investigation.
In the instant case, under the relevant Italian legislation, N. was not a “witness”
but a “person accused in connected proceedings”, and was entitled to remain silent.
As the Court itself had recognised in Saunders (see Saunders v. the United Kingdom,
judgment of 17 December 1996, § 68, Reports of Judgments and Decisions 1996-VI),
“although not specifically mentioned in Article 6 of the Convention the right to
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silence and the right not to incriminate oneself are generally recognised international
standards which lie at the heart of the notion of a fair procedure under Article 6”. Accordingly, the domestic authorities had had no alternative but to accept N.’s decision
not to give evidence, since requiring him to repeat his statements at the trial would
have entailed a violation of his fundamental rights.
The Government emphasised that three interests had been at stake: the right of the
co-accused to remain silent, the right of the accused to examine a co-accused witness
and the right of the judicial authority not to be deprived of evidence obtained during
the investigation.
As the requirements of Article 6 § 3 are to be seen as particular aspects of the right
to a fair trial guaranteed by Article 6 § 1, the Court will examine the complaints
under those two provisions taken together (see, among many other authorities, Van
Mechelen and Others v. the Netherlands, judgment of 23 April 1997, § 49, Reports
1997-III).
The Court reiterates that the admissibility of evidence is primarily a matter for
regulation by national law and as a general rule it is for the national courts to assess
the evidence before them. The Court’s task under the Convention is not to give a ruling as to whether statements of witnesses were properly admitted as evidence, but
rather to ascertain whether the proceedings as a whole, including the way in which
evidence was taken, were fair (see, among other authorities, Doorson v. the Neth
erlands, judgment of 26 March 1996, § 67, Reports 1996-II, and Van Mechelen and
Others, cited above, § 50).
The evidence must normally be produced at a public hearing, in the presence of
the accused, with a view to adversarial argument. There are exceptions to this principle, but they must not infringe the rights of the defence. As a general rule, paragraphs
1 and 3(d) of Article 6 require that the defendant be given an adequate and proper
opportunity to challenge and question a witness against him, either when he makes
his statement or at a later stage (see Lüdi v. Switzerland, judgment of 15 June 1992,
§ 49, Series A no. 238, and Van Mechelen and Others, cited above, § 51).
As the Court has stated on a number of occasions (see, among other authorities,
Isgrò v. Italy, judgment of 19 February 1991, § 34, Series A no. 194-A, and Lüdi, cited
above, § 47), it may prove necessary in certain circumstances to refer to depositions
made during the investigative stage (in particular, where a witness refuses to repeat
his deposition in public owing to fears for his safety, a not infrequent occurrence
in trials concerning Mafia-type organisations). If the defendant has been given an
adequate and proper opportunity to challenge the depositions, either when made
or at a later stage, their admission in evidence will not in itself contravene Article 6
§§ 1 and 3(d). The corollary of that, however, is that where a conviction is based solely
or to a decisive degree on depositions that have been made by a person whom the
accused has had no opportunity to examine or to have examined, whether during
the investigation or at the trial, the rights of the defence are restricted to an extent
that is incompatible with the guarantees provided by Article 6 (see Unterpertinger v.
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Austria, judgment of 24 November 1986, §§ 31-33, Series A no. 110; Saïdi v. France,
judgment of 20 September 1993, §§ 43-44, Series A no. 261-C; and Van Mechelen and
Others, cited above, § 55; see also Dorigo v. Italy, application no. 33286/96, Commission’s report of 9 September 1998, § 43, unpublished, and, on the same case, Committee of Ministers Resolution DH (99) 258 of 15 April 1999).
In that regard, the fact that the depositions were, as here, made by a co-accused
rather than by a witness is of no relevance. In that connection, the Court reiterates
that the term “witness” has an “autonomous” meaning in the Convention system (see
Vidal v. Belgium, judgment of 22 April 1992, § 33, Series A no. 235-B). Thus, where a
deposition may serve to a material degree as the basis for a conviction, then, irrespective of whether it was made by a witness in the strict sense or by a co-accused, it constitutes evidence for the prosecution to which the guarantees provided by Article 6
§§ 1 and 3(d) of the Convention apply (see, mutatis mutandis, Ferrantelli and Santan
gelo v. Italy, judgment of 7 August 1996, §§ 51-52, Reports 1996-III).
In the light of the foregoing, the reasons given by the Court of Cassation in its
judgment of 19 October 1995 for dismissing the appeal brought under Article 6
§ 3(d) of the Convention – reasons on which the Government also relied in part – do
not appear pertinent. In particular, the fact that under the domestic law in force at
the material time the court could rule statements made before the trial admissible if a
co-accused refused to give evidence could not deprive the accused of the right which
Article 6 § 3(d) afforded him to examine or have examined in adversarial proceedings any material evidence against him.
In the instant case, the Court notes that the domestic courts convicted the applicant solely on the basis of statements made by N. before the trial and that neither the
applicant nor his lawyer was given an opportunity at any stage of the proceedings to
question him.
In those circumstances, the Court is not satisfied that the applicant was given an
adequate and proper opportunity to contest the statements on which his conviction
was based. The applicant was, therefore, denied a fair trial. Accordingly, there has
been a violation of Article 6 §§ 1 and 3(d) [unanimous].
II.	APPLICATION OF ARTICLE 41 OF THE CONVENTION
Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned
allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”
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A. Damage
The applicant said that his conviction and imprisonment had been unjust. He had
thereby been prevented from working and his private and family life had suffered. He
alleged that as a result of the violation of the Convention he had sustained substantial
pecuniary and non-pecuniary damage, which he put at 500,000,000 Italian lire (ITL).
The Court finds no causal link between the violation of Article 6 of the Convention and the pecuniary damage alleged by the applicant. The Court cannot speculate on what the outcome of the proceedings would have been if they had complied
with Article 6 §§ 1 and 3(d). Consequently, it dismisses the applicant’s claims under
this head (see Cöeme and Others v. Belgium [GC], nos. 32492/96, 32547/96, 32548/96,
33209/96 and 33210/96, § 155, ECHR 2000-VII).
On the other hand, it finds that the applicant sustained some non-pecuniary damage, which cannot be compensated for simply by a finding of a violation. Ruling on an
equitable basis, in accordance with Article 41 of the Convention, the Court decides to
award the sum of ITL 15,000,000.
PARTLY CONCURRING OPINION OF JUDGE ZUPANČIČ
I.
In cases where procedural errors contaminate the legal credibility of conviction, there
persists the problem of “just compensation”. In a separate opinion in the judgments
of Cable and Others v. the United Kingdom and Hood v. the United Kingdom12 ([GC],
nos. 24436/94 et seq., 18 February 1999, unreported, and [GC], no. 27267/95, ECHR
1999-I), I outlined the absurdity of the artificial separation of procedural injustice
from its substantive result.13 According to the Convention, these are not “mere” pro-

12 See p. 311 of this book.
13 “According to the substantive criminal law there are only guilty or innocent defendants, whereas
according to criminal procedure we will pretend that a defendant is innocent even though he is not,
if the procedural factors lead to that result. Typically, adopting the exclusionary rule as a procedural
sanction...implicitly declares that the truth-finding function of criminal procedure is secondary to
its protective function and that criminal procedure plays a role independent of the goals declared by
the substantive criminal law. The unfortunate side effect of the exclusionary rule is then a seeming
trade-off between the procedural violation and the defendant’s guilt. Whereas in the game of chess
the result depends totally on the ‘procedural’ developments of the game, the game of criminal procedure is sufficiently separated from the rules of the substantive criminal law so that this discrepancy
between the game and its result may arise.
This discrepancy between the ‘game’ and the ‘result’ is perhaps due to the historical origin of
the trial in criminal matters. In times of ordeals when guilt or innocence was decided by irrational
criteria such as floating on the water or touching the hot iron, the result, i.e. the guilt or innocence,
was dependant wholly on the ‘game’ of the ordeal. There were no substantive rules to speak of in that
respect. In all other games that are in their nature adversary, such as soccer, tennis, chess and so
on, the result depends on what happens in the ‘procedure’ itself. The substantive result is therefore
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cedural errors relevant only in so far as they affect the truth-finding function of a
particular criminal process and the veracity of the resulting conviction. These are
among the gravest substantive human-rights violations in their own right. Originally, the framers of the Convention anticipated that these procedural errors would
be among the few situations in which the judgment of the European Court of Human
Rights would be directly enforceable so as to overrule the decision of the national
judiciary. We are speaking here of substantive due process.
In internal law there exist two main possible remedies to correct procedural human-rights violations, depending on who commits the violations and at what stage of
the criminal procedure. These two remedies are (1) the exclusionary rule and (2) the
retrial of the whole case. The exclusionary rule remedy, an alter ego of the privilege
against self-incrimination14, applies mostly in the focused pre-trial phase situations

wholly a consequence of the procedural happening. Insofar as there exist rules that govern that happening, these are wholly procedural rules.
In the game of criminal procedure, however, the criteria by which guilt or innocence should be
decided are not the procedural criteria; rather they are alienated from the procedural structure and
embodied in the substantive criminal law. If criminal procedure were a game, the winner should
clearly be the person who is procedurally more skilful. The procedure, therefore, would be an end in
itself, and not ancillary to an end that is not embodied in its own rules. Legal history, however, made
criminal procedure a tool towards a goal that is totally alien to the game itself. ‘Procedural accidents’
in the game of soccer, for example, legitimately result in the loss or winning of the game. Insofar as
the result is due to luck that is seen as totally acceptable. Imagine, however, that the game of soccer
or a game of tennis or a game of chess would decide not who is the winner in that particular game,
but would decide which one of the two opponents is, for example, morally superior. Since moral
superiority is extrinsic to soccer, tennis and chess games, it cannot be decided in the respective
‘procedural’ confrontations.
Insofar as criminal procedure is a game with its chance input and existence, and is independent
of the question that it is supposed to decide, the same absurd result follows, namely, that the question
of guilt or innocence does not depend merely on the substantive criteria of the substantive criminal
law. Rather, it depends largely on the procedural chance of the ‘game aspect’ of criminal procedure.
This incompatibility between the substantive and the procedural aspect of criminal law is made evident in the problems of exclusionary rule. It follows logically that procedural sanctioning through
exclusionary rule is acceptable only if we see the ‘game’ of criminal procedure as having a purpose
and existence independent of the goals of substantive criminal law. One must keep in mind that
this implicates a certain view of criminal procedure as being primarily an adversary and therefore
involves a relative pursuit of truth, rather than an absolute inquisitorial demand for truth.” See The
Owl of Minerva, p. 119-120.
14 The privilege against self-incrimination alone cannot prevent the incriminating admission from
transpiring. It is possible to imagine that those who cause the illegal emergence of incriminating
information could be punished. But that would not enforce the privilege, since the punishment of
Cardozo’s ‘blundering constable’ seems to be no remedy for the violation of the defendant’s privilege:
he would still be ‘incriminating’ himself. Thus, if the defendant’s privilege is violated, there must be a
procedural sanctioning (through the exclusionary rule) which would reverse the disadvantage done
to the defendant’s case due to the police’s blunder.
The separation of investigation and adjudication means that the incriminating information is
produced in the first instance when out of the reach of the adjudicator’s ear. This means that it is possible to effectively preclude the taking of the illegally obtained information into account when considering the defendant’s guilt. The privilege against self-incrimination could thus be seen as the privilege to exclude the respective information. Thus, there can be no privilege against self-incrimination
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where the violation has been committed by police. The remedy of trial de novo applies in situations where the first-instance court, rather than police, has committed
what in continental law is sometimes called “an absolutely essential procedural error”. These errors often overlap with the procedural human-rights violations.
In the context of Article 41, the question arises whether our pecuniary “just satisfaction” is not an entirely inadequate remedy for procedural human-rights violations
if, as a consequence of these violations, the person who has not been afforded a fair
criminal trial continues to sit in prison.
Pecuniary just satisfaction is logical only if we set out from the premise that gravely tainted criminal procedures may nevertheless yield substantively just convictions.
If this were the premise, however, I doubt the framers of the Convention would have
considered the procedural violations per se as grave human-rights violations to which
they dedicated a substantial portion of the Convention. Since a large proportion of
our own case-law deals with essential procedural requirements of fair trial established in Articles 5, 6, etc., I doubt this would make sense if we started from the
premise that the procedure, fair or not, is merely a means to a substantively correct
conviction and that in the last analysis what matters is only whether the conviction
is a “true positive”. Epistemologically speaking, the credibility of conviction and acquittal, in any event, cannot be tested except through a flawless procedure. It follows
ineluctably that the only adequate remedy is the retrial of the case.
The majority maintains it is not willing to speculate, should the procedure be renewed and corrected, about the alternative outcome of the case. But the majority
is then implicitly speculating to the effect that the corrected procedure would have
yielded the same result (conviction). In Cable and Others and Hood, cited above, we
considered the mere finding of a violation to be a sufficient remedy, which at least is
consistent with the agnostic position taken vis-à-vis the (in)justice of the ultimate
conviction.
I maintain, however, that a criminal procedure tainted with grave human-rights
violations a priori cannot yield a substantively acceptable conviction. To maintain
otherwise is to subscribe to the classical inquisitorial standpoint that the end justifies
the means.
If proof of this be needed in international law, we may refer to the United Nations
Convention against Torture15 (“the CAT”). The CAT maintains categorically that all
evidence directly and indirectly obtained by torture must be prevented from reaching the eyes or ears of those who decide the criminal case (judge or jury). The CAT

without the exclusionary rule. Not to incriminate oneself really means that a certain type of evidence
is not admissible in the court deciding one’s criminal guilt. Thus, the privilege against self-incrimination, simply is the exclusion of such evidence. Without this exclusion there is no privilege. See The
Owl of Minerva p. 125-126.
15 Article 15 of the U.N. Convention Against Torture explicitly requires all evidence obtained through
torture to be made inadmissible.
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requires the exclusion of such evidence despite the fact that confessions and other
evidence extracted by torture may reinforce the truth-finding function of criminal
procedure: confessio regina probationum. If exclusion is violated the procedure must
be reopened ab initio and subsequently the exclusion of tainted evidence strictly
maintained. A fortiori, where the procedural error, such as the refusal to examine
witnesses, fatally detracts from the truth-finding function of criminal procedure,
there should be a trial de novo.
In Scozzari and Giunta v. Italy16 ([GC], nos. 39221/98 and 41963/98, § 249, ECHR
2000-VIII), we have taken a step forward in resolving this problem. We made a strong
recommendation in the direction of restitutio in integrum pro futuro.17 Admittedly,
Scozzari and Giunta was a non-final family law situation, whereas here we are faced
with the finality of a criminal conviction. Nevertheless, I advocated a similar recommendation in this case. Many High Contracting Parties to the Convention have
already adopted a provision in their domestic procedural law according to which
an otherwise final criminal or private-law judgment becomes subject to a new trial
should the Court find a violation of the Convention.
Thus, I find it unacceptable – in a situation where the defendant was not permitted
to have the witnesses examined and cross-examined – then to award 15,000,000 Italian lire as “just compensation” for non-pecuniary damage, purportedly on account
of his “loss of real [namely, procedural] opportunities”.18

16 Scozzari and Giunta v. Italy, judgment of 13/07/00, par. 250. See p. 183 of this book.
17 “The Court points out that by Article 46 of the Convention the High Contracting Parties undertook
to abide by the final judgments of the Court in any case to which they were parties, execution being
supervised by the Committee of Ministers. It follows, inter alia, that a judgment in which the Court
finds a breach imposes on the respondent State a legal obligation not just to pay those concerned
the sums awarded by way of just satisfaction, but also to choose, subject to supervision by the Committee of Ministers, the general and/or, if appropriate, individual measures to be adopted in their
domestic legal order to put an end to the violation found by the Court and to redress so far as possible
the effects (see, mutatis mutandis, the Papamichalopoulos and Others v. Greece (Article 50) judgment
of 31 October 1995, Series A no. 330-B, § 34). Furthermore, subject to monitoring by the Committee
of Ministers, the respondent State remains free to choose the means by which it will discharge its
legal obligation under Article 46 of the Convention, provided that such means are compatible with
the conclusions set out in the Court’s judgment.” (emphasis added)
18 For an analogous case, see Delta v. France, judgment of 19 December 1990, Series A no. 191-A, § 43:
“The Court notes that in the present case an award of just satisfaction can only be based on the fact
that the applicant did not have the benefit of all the guarantees of Article 6. Whilst the Court cannot
speculate as to the outcome of the trial had the position been otherwise, it does not find it unreasonable to regard Mr Delta as having suffered a loss of real opportunities (see, among other authorities
and mutatis mutandis, the Goddi [v. Italy] judgment of 9 April 1984, Series A no. 76, §§ 35-36, and
the Colozza [v. Italy] judgment of 12 February 1985, Series A no. 89, § 38).” In Cable and Others v. the
United Kingdom [GC], nos. 24436/94 et seq., 18 February 1999, unreported, however, we considered
the mere finding of a violation a sufficient moral satisfaction. The case-law, therefore, is inconsistent.
In both cases the applicants continued to serve their sentences.
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II.
A careful examination of the travaux préparatoires for what is today Article 41 (former Article 50) reveals the original intentions of the founding fathers of the Convention. The original version of the Article presented on 5 September 1949 by P.-H.
Teitgen read as follows:
“The verdict of the [European] Court [of Human Rights] shall order the State
concerned: (1) to annul, suspend or amend the incriminating decision; (2) to make
reparation for damage caused; (3) to require the appropriate penal, administrative or civil sanctions to be applied to the person or persons responsible.”19 (Emphasis added)

This wording was later modified by the Committee of Experts for Human Rights
composed of government representatives. The Italian delegate T. Perassi, a member of
the Permanent Court of Arbitration, proposed an amendment resulting in the present version of Article 41.20
The provision was inspired by the 1921 German-Swiss Treaty on Arbitration and
Conciliation (Article 10) and the Geneva General Act for the Pacific Settlement of In
ternational Disputes of 1928 (Article 32). Of course, these provisions were meant to
deal with specific inter-State situations in which the State party to an arbitration
agreement was unable to change its internal law but was willing to pay an equitable
satisfaction of another kind. The basis for the arbitrage was extra-judicial compensation for the damage suffered by an individual caused to him by an alien State.
The reference to “the internal law of the ... Party [which] allows only partial repara
tion to be made” makes sense in inter-State disputes in which the State was politically
willing to compensate for the restitution to the aggrieved individual, but was unable
to do so due to specific provisions of its internal, usually constitutional, law. The intent of the provision, therefore, was to by-pass the internal legal impediments and to
transpose the compensation question to the inter-State diplomatic protection level.
This is also why, as we shall see, the language is difficult to interpret in the context of
the Convention. To the best of my knowledge, the sentence “the internal law of the ...

19 See the “Report of the Committee on Legal and Administrative Questions of the Consultative [now
Parliamentary] Assembly”, report prepared by P.-H. Teitgen; see the Council of Europe Collected
Edition of the “Travaux Préparatoires” of the European Convention on Human Rights, volume I, The
Hague, Martinus Nijhoff, 1975, p. 212.
20 The original version of this text read as follows: “If the Court finds that a decision or a measure
taken by a legal authority or of any authority of one of the High Contracting Parties, is completely
or partially opposed to the obligations arising from the present Convention, and if the internal law
of the said Party only allows for a partial reparation to be made for the consequences of this decision or
measure, the decisions of the Court shall, if necessary accord just satisfaction to the injured party.”
(emphasis added)
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Party [which] allows only partial reparation to be made” has never been fully interpreted by the Court.
In the context of the Convention this phrase, imported from an inter-State arbitration agreement, has two possible meanings. It either has to be put on a Procrustean
bed in order to derive any sense from it, in so far as it simply reiterates that the internal law must be proven to be incapable of dealing with the human-rights violation in
question. Since the domestic remedies have to be exhausted before the case reaches
the Court, the provision, as a formal precondition for awarding just satisfaction,
would seem redundant.
The question may also be reversed. The Convention is not an arbitration agreement. Many procedural violations of human rights cannot be compensated for by
pecuniary “just satisfaction“. The fears concerning the infringement of national sovereignty which hung over the Committee of Experts for Human Rights in 1949 are
clearly out of date today. That the underlying situation has radically changed can easily be proven by the fact that so many States have sua sponte relinquished this aspect
of national sovereignty and have, by adopting specific legislation, subjected the final
judgments of their criminal and private law courts to a trial de novo.21 In such retrials
the Court’s finding of a violation is taken to be a legal novum factum. The implication
is, of course, that the findings of this Court should exert their direct binding force
upon the first-instance national courts retrying the cases. Clearly, nothing less will
do if justice in a case such as this one is to be done.
Consequently, the second, more reasonable, interpretation of the phrase “if the
internal law of the High Contracting Party concerned allows only partial reparation to
be made” should in my opinion be as follows. Before the Court awards pecuniary just
satisfaction, this critical phrase logically (argumento a contrario) presupposes that
the High Contracting Party’s legal system will have done everything in its power to
correct the violation in question. Since the domestic remedies have been exhausted
through the hierarchy of legal appeals before the case has reached the Court, this in
most cases implies that the “the internal law of the High Contracting Party concerned”
did not “allow ... [for any] ... reparation to be made”.
This, however, does not logically imply that the internal legal system cannot react
and correct the violation after it has been established by the Court. In this particular
case, for example, under Article 632 § 1 b) of the Italian Code of Criminal Procedure
the “procuratore generale presso la corte di appello” is empowered to request the retrial of the case and the court of appeal is empowered to grant the retrial. Logically
then, the “reparation to be made” need not be “partial” only, it can be full.
Of course, there is the problem of timing. Before the case reached the Court the
internal legal system did not register the violation of the Convention. The domestic legal system, however, is often capable of repairing the damage later, once the

21 See Pradal and Corstens, Droit penal européen, Dalloz, 1999, p. 277, and notes 5, 6, 7 and 8.
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violation is notified to it by the Court. The Court, therefore, when handing down its
judgment, should not a priori assume that the domestic legal system is incapable of
full restitutio in integrum.22
At a minimum, the Court ought to explore the (im)possibility for the internal
legal system to allow for full restitutio in integrum – because this impossibility of full
restitutio in integrum is a strict legal precondition for the Court’s awarding of pecuniary just satisfaction. The pecuniary just satisfaction, that is clear, is an ultimum
remedium.
On the other hand, Article 1 of the Convention obliges the State party to the Convention “to secure to everyone within their jurisdiction the rights and freedoms defined
in Section I of [the] Convention”. It would not be logical to assume that this obligation
simply ceases to exist, perhaps because the pecuniary just satisfaction will have been
paid, after the Court has found that the State had failed in its obligation to secure to
the applicant an essential procedural right defined in Article 6 § 3(b).
To maintain so would be to imply that there is a quid pro quo relationship between
an essential procedural human right (and perhaps the freedom) of the applicant on
the one hand and the payment of monies on the other hand. Despite the judgment in
Delta, cited above, I find it difficult to accept such a reductive relationship between a
human right and its remedy.
III.
Given the provisions of Article 1 of the Convention, there can be no doubt that the
State party to the Convention is under a moral obligation to correct the violation of
the human right found by this Court. Given the reference to the impossibility of full
reparation in Article 41 (as a negative legal precondition for just satisfaction) the State
party to the Convention is also under a legal obligation to explore fully the possibilities in its internal law in order to arrive at full restitutio in integrum.
To suggest that this legal obligation of restitutio in integrum no longer exists subsequent to the finding of a violation by this Court, whether or not just satisfaction
had been awarded, would go against both Article 1 and Article 41. It would go against
Article 1 which clearly implies that the States are bound to do everything possible to
correct the violation. Since this is the whole purpose of the Convention, this holds
true a fortiori after it went undetected by the internal legal system but has, consequently, been identified by the so-called Strasbourg machinery. It would go against

22 The inadequate word “reparation”, coming as it does from an arbitration agreement, would stricto
sensu mean pecuniary compensation for the damage incurred by the applicant. The Court, however,
has implied that as a precondition to just satisfaction this word means restitutio in integrum. See
Scozzari and Giunta, cited above.
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Article 41 because it presupposes that full restitution would be made unless the internal law proves constitutionally incapable of granting it.23
To put this into perspective, let me emphasise that in some cases, such as those
concerning violations of Article 1 of Protocol No. 1, the pecuniary compensation
is the remedy par excellence. In some cases, the consequences of the violation of a
particular human right, for example in cases concerning Articles 2 and 3, is truly
irreversible and can only be, although always insufficiently, mitigated by pecuniary
just satisfaction. In situations such as this one, however, deriving from an unfair trial
of the applicant, full restitutio in integrum is eminently possible. It implies the full
retrial of the whole case.

23 In order to comply with this logic, the Court ought to split its procedure into two phases. In the first
phase the Court would ascertain whether there has been a violation. In the second phase the burden
should be on the State concerned to show that the internal law is incapable of full restitution. Only in
this second phase could the Court award just satisfaction. But since such bifurcation of procedure is
clearly not going to happen, it falls to the Committee of Ministers to abide by the above logic. Consequently, it would be very helpful if our judgments contained specific recommendations concerning
possible ways and means of restitution, such as, for example, those the Court has handed down in
Scozzari and Giunta, cited above.
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Reparation for violations of Article 6
Pétur Thór Sigurđsson v. Iceland
Judgment of 10 April 2003
THE FACTS
The applicant is an Icelandic national, born in 1954. He is a practising lawyer and
lives in Reykjavik, Iceland.
The applicant instituted proceedings against the National Bank of Iceland, claiming compensation under the law of torts, on the grounds that one of the Bank’s legally
trained employees had made an incorrect declaration in 1992 which was instrumental in the Supreme Court’s finding that a certain claim was no longer enforceable.
As the District Court found for the defendant bank, the applicant, by a summons of
31 May 1996, instituted appeal proceedings before the Supreme Court.
By a judgment of 25 April 1997, the Supreme Court, by three votes to two, rejected
the applicant’s claim. One of the three judges forming the majority was Mrs Justice
Guðrún Erlendsdóttir. The applicant submitted that after the delivery of the Supreme
Court’s judgment, it came to light that Mrs Justice Guðrún Erlendsdóttir and her
husband, a Supreme Court lawyer, had a financial relationship with the National
Bank of such a nature as to disqualify her from sitting in the applicant’s case.
In the spring of 1996 Mr Örn Clausen, husband of Mrs Justice Guðrún Erlendsdóttir, had sought a solution to certain financial problems arising from the inability
of a debtor, Mr Edvard Lövdal, to pay certain debts with respect to which Mr Örn
Clausen was one of the guarantors, and the inability of other guarantors to honour
the guarantee. In early May 1996 twenty-one creditors, one of which was the National Bank, possessed claims under the guarantees amounting to approximately ISK
50,000,000. This included a claim of approximately ISK 16,000,000 by the National
Bank. Another large creditor was the Savings Banks’ Hedge Fund which, on behalf
of the S-Þingeyinga Savings Bank (Sparisjóður Suður-Þingeyinga – “the Savings
Bank”), held a claim of approximately ISK 17,500,000.
In order to solve these problems Mr Örn Clausen attempted to reach a settlement
with each of the creditors. On 30 May 1996, in order to obtain funds to pay the creditors, the judge’s husband Mr Örn Clausen issued four debt certificates to Landsbréf
hf, Verðbréfamarkaður Landsbankans (Landsbréf, the Securities Market of the National Bank, a financial institution owned by the National Bank), totalling approximately ISK 13,600,000. The debts were secured on two properties owned by Mrs Justice Guðrún Erlendsdóttir, namely the couple’s main residence and one apartment in
which her husband had his law office.
On 4 June 1996, in accordance with a settlement agreement of the same date between the National Bank and Mr Örn Clausen, he paid approximately ISK 4,370,000.
Moreover, under the terms of the settlement agreement with the bank, he was released
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from ISK 11,031,584 of debts originating in his guarantees for Mr Edvard Lövdal’s
debts, which amounted to ISK 14,708,779. The National Bank of Iceland confirmed
that a settlement agreement was concluded with Mr Örn Clausen on 6 June 1996
concerning his undertakings to guarantee the payment of debts to the National
Bank, by which the Bank cancelled 75% of its claims against Mr Örn Clausen against
a final payment of 25%.
Under an agreement concluded on 6 June 1996 the Savings Bank too decided to
cancel 75% of its claim against a final payment of 25% by Mr Örn Clausen.
The fact that the two largest creditors had accepted the settlement arrangements
described above was of significant help in Mr Örn Clausen’s efforts to obtain settlement agreements with other creditors, all or most of whom accepted debt cancellation against partial payment.
The applicant submitted that there was evidence that on 4 June 1996 the debts
of the husband of Mrs Justice Guðrún Erlendsdóttir towards the National Bank
amounted to more than ISK 31,000,000. Moreover, in April 1997, at the time when
the Supreme Court gave its judgment, the debts in question apparently amounted to
approximately ISK 29,000,000.
The applicant lodged two petitions to the Supreme Court requesting the reopening
of the proceedings in his case against the National Bank on the ground of Mrs Justice
Guðrún Erlendsdóttir’s alleged lack of impartiality.
The first petition was submitted to the Supreme Court on 9 June 1997. The Supreme Court, sitting as a full court, unanimously rejected it on 10 July 1997.
The applicant submitted that, after the Supreme Court had given its decision of
10 July 1997 in the first revision case, he realised that Mrs Justice Guðrún Erlendsdóttir’s husband had additional financial ties with the National Bank. During the period
from 1988 to 1991 he had assumed large-scale financial obligations vis-à-vis the bank
and for years his debts to the bank had been seriously in arrears. According to the
applicant, although this could not be affirmed with certainty, it was possible that the
National Bank had released Mrs Justice Guðrún Erlendsdóttir’s husband from a debt
of over ISK 11,000,000.
On 23 October 1997 the applicant filed a new petition with the Supreme Court,
asking for the reopening of his compensation case. The Supreme Court rejected the
petition on 20 November 1997 on the ground that, under the relevant provisions of
the Civil Procedure Act, a party may apply only once for re-examination of a case.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
The applicant complained that, because of the close financial relationship between,
on the one hand, Mrs Justice Guðrún Erlendsdóttir of the Supreme Court sitting in
his case and her husband and, on the other hand, the National Bank of Iceland, his
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case brought against the bank had not been heard by an independent and impartial
tribunal as required by Article 6 § 1 of the Convention, the relevant parts of which
read:
“In the determination of his civil rights and obligations ... everyone is entitled to
a fair ... hearing ... by an independent and impartial tribunal ...”

The Court considers that it is essentially the requirement of “impartiality“ that is at
issue in the present case (see Langborger v. Sweden, judgment of 22 June 1989, § 32,
Series A no. 155).
The Court observes that, apart from the existence under Iceland’s law of appropriate safeguards to ensure the impartiality of judges, there is nothing to suggest that
the judge’s personal interests were at stake in the proceedings between the applicant
and the National Bank.
However, shortly before and while the applicant’s case was pending before the Supreme Court, the judge’s husband had serious financial problems, being unable to
honour as a guarantor his obligations amounting to approximately ISK 50,000,000
under a debt agreement concluded by a third party with the bank and twenty other
creditors. In the view of the Court, it transpires from the evidence submitted to it that
there are three sets of circumstances which could give rise to an issue with regard to
the requirements of impartiality under Article 6 § 1 of the Convention, namely the
husband’s debts to the National Bank when the case was being considered by the Supreme Court in April 1997, the four mortgage certificates which he contracted with
Landsbréf on 30 May 1996 and his debt cancellation agreement with the National
Bank of 6 June 1996.
As regards the first point, the Court notes that on 25 April 1997, when the Supreme
Court adjudicated the applicant’s case, the Supreme Court judge’s husband had certain debts vis-à-vis the National Bank, the opposing party in the applicant’s case. In
the view of the Court, the amount of debt could reasonably be considered a moderate
amount and there is nothing to suggest that this fact, on its own, could have constituted financial pressure capable of affecting the judge’s impartiality.
Secondly, the Court observes that ten months earlier, on 30 May 1996, the husband issued four debt certificates, for amounts totalling ISK 13,600,000 to Landsbréf.
The certificates were sold a few days later, on 4 June 1996, to an independent financial institution, the EFA, which became the creditor with respect to those amounts.
The Court accepts the Government’s submission that it was the EFA, not Landsbréf,
which was the creditor with respect to these amounts after 4 June 1996. After that
date it does not appear that the debt certificates as such established any direct financial link between the husband and the National Bank that could shed negative light
on the judge’s impartiality.
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However, the Court considers that neither of the two sets of circumstances mentioned can be dissociated from the third factor, namely the wider context of the debt
settlement agreement reached between Mr Örn Clausen and the bank on 6 June 1996.
In this connection the Court notes in particular the role played by Mrs Justice
Guðrún Erlendsdóttir in facilitating the debt settlement achieved by her husband.
It would appear that the security in her properties, which she offered to her husband, enabled him to raise the ISK 13,600,000 (currently corresponding to approximately 160,000 euros (EUR)) under the mortgage certificates of 30 May 1996. These
funds, so it seems, were destined to cover his part of the debt settlement agreements
reached with the National Bank and other creditors. The amounts involved were by
no means negligible and the objects offered in security were nothing less than the
couple’s main residence. Presumably, without the security provided by Mrs Justice
Guðrún Erlendsdóttir, the debt settlements in question would not have materialised.
Furthermore, the cancellation of the debt was a condition for the judge to provide
the security.
The Court appreciates that Mr Örn Clausen’s difficulties in May 1996 did not stem
directly from his own personal financial situation but from that of an insolvent third
party, Mr Edvard Lövdal, for whom he was a guarantor, as well as from the inability
of other guarantors to honour their guarantees.
It remains, however, that Mr Örn Clausen had a legal obligation to cover claims
from the twenty-one creditors totalling approximately ISK 50,000,000, including
ISK 16,000,000 (approximately EUR 190,000) to the National Bank as one of the two
major creditors. The debt cancellation released him from debts amounting to ISK
11,000,000 towards the National Bank, of an even higher sum towards the Savings
Banks’ Hedge Fund, and of multiple smaller sums owed to other creditors. The stance
adopted by the National Bank and the Hedge Fund became a weighty factor in the
attempts to make other creditors follow suit. Yet a further consequence was the fact
that Mr Örn Clausen’s debts to the National Bank had decreased to an ordinary level
by April 1997, which state of affairs could not have been unrelated to the settlement
with the National Bank in June 1996.
In view of the above, the Court is not persuaded by the Government’s argument
that the debt settlement agreement between Mr Örn Clausen and the National Bank
as well as other creditors, securing the latter recovery of 25% of the debts, was for
them an attractive alternative to declaring him bankrupt and one that could not be
viewed as a favour towards him personally. On the contrary, even assuming that the
solution reached suited creditors, it finds that the cancellation of 75% of such large
debts must be considered a favourable treatment of Mr Örn Clausen.
It should also be noted that when the four mortgage certificates were brokered by
Landsbréf and the debt settlement agreement was concluded with the National Bank,
the applicant’s case, in which the National Bank was an opposing party, was already
pending before the Supreme Court.
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Against this background, there was at least the appearance of a link between the
steps taken by Mrs Justice Guðrún Erlendsdóttir in favour of her husband and the
advantages he obtained from the National Bank. The Court will not speculate as to
whether she derived any personal benefit from the operation and finds no reason to
believe that either she or her husband had any direct interest in the outcome in the
case between the applicant and the National Bank. However, the judge’s involvement
in the debt settlement, the favours received by her husband and his links to the National Bank were of such a nature and amplitude and were so close in time to the Supreme Court’s examination of the case that the applicant could entertain reasonable
fears that it lacked the requisite impartiality (see, mutatis mutandis, Holm v. Sweden,
judgment of 25 November 1993, §§ 32-33, Series A no. 279-A).
Accordingly, the Court finds [unanimously] that there has been a violation of Article 6 § 1 of the Convention in the present case.
II.	APPLICATION OF ARTICLE 41 OF THE CONVENTION
Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned
allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”

A. Damage
The applicant sought compensation for pecuniary damage caused by the fact that he
had lost his case against the National Bank before the Supreme Court on 25 April
1997, which by three votes to two, with Mrs Justice Guðrún Erlendsdóttir voting with
the majority, found for the bank. The applicant claimed ISK 41,010,259, which included his principal claim of ISK 8,746,319 in that case, plus accrued default interests.
He stressed that there was a causal link between the failure of the Supreme Court to
afford him an independent and impartial hearing and that court’s rejection of his
claim.
The applicant further requested the Court to award him compensation for nonpecuniary damage on account of frustration, suffering and damage to his reputation
resulting from the violation. He claimed an amount no lower than ISK 40,000,000 to
be assessed by the Court.
The Government disputed both of the above claims, arguing, firstly, that there was
no causal connection between the violation and the alleged pecuniary damage and,
secondly, that the applicant had not suffered any non-pecuniary damage that could
not be adequately compensated by the Court’s finding of violation.
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The Court observes that an award of just satisfaction can only be based on the
fact that the applicant did not have the benefit of all the guarantees of Article 6 § 1. It
cannot speculate as to the outcome of the trial had the position been otherwise. However, the Court finds that the applicant must have suffered anguish and distress from
the matter found to constitute a violation and which this finding cannot adequately
compensate (see, mutatis mutandis, H. v. Belgium, judgment of 30 November 1987,
§ 60, Series A no. 127-B). Deciding on an equitable basis, the Court [by six votes to
one] awards the applicant EUR 25,000.
CONCURRING OPINION OF JUDGE RESS
In this case it may appear that the amount of just satisfaction for non-pecuniary
damage is rather high. I have nevertheless voted with the majority in favour of awarding this amount of just satisfaction for reasons which should be explained.
Normally in such a case, where the decision of the national court was taken by a
three-to-two majority and it appears that there was a violation of Article 6 § 1 because of a lack of impartiality – at least, according to appearances – on the part of
one of the judges, the reopening of the national proceedings would seem to be the
appropriate, if not logical, outcome of such a judgment. The Committee of Ministers
has urged all Contracting States to introduce into their national legislation the possibility of reopening proceedings in cases where a judgment of the European Court of
Human Rights establishes a violation of Article 6 § 1, especially where “the violation
found is based on procedural errors or shortcomings of such gravity that a serious
doubt is cast on the outcome of the domestic proceedings complained of” (see Recommendation Rec (2000) 2 of the Committee of Ministers to member States on the
re-examination or reopening of certain cases at domestic level following judgments
of the European Court of Human Rights, adopted 19 January 2000). I think that that
is true of this case. The applicant has already asked for the reopening of the proceedings and has failed, and Icelandic law does not apparently provide for any further
possibility of reopening the proceedings. If there is a new ground for reopening the
national proceedings after a judgment of the European Court, there should always be
an appropriate procedure available.
Since this avenue is apparently blocked under Icelandic law, and there may be a
long way to go until Iceland has changed its national legislation, there is undoubtedly
not only quite a long period to take into account but also the possibility that in this
case the applicant will never obtain the reopening of the proceedings.
It is of course a matter of speculation how the Supreme Court would have decided
if the violation had not occurred, but a slight element of loss of real opportunities
may also be observed in this regard (see, mutatis mutandis, Bönisch v. Austria (Article 50), judgment of 2 June 1986, § 11, Series A no. 103). Therefore I think that a higher
amount of just satisfaction for non-pecuniary damage in this case was justified.
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CONCURRING OPINION OF JUDGE ZUPANČIČ
I join Judge Ress in his separate opinion. However, I would take the logic of the arguments – as I did in Cable and Others v. the United Kingdom ([GC], nos. 24436/94
et seq., 18 February 1999), Scozzari and Giunta v. Italy24 ([GC], nos. 39221/98 and
41963/98, ECHR 2000-VIII) and Lucà v. Italy25 (no. 33354/96, ECHR 2001-II) – one
step further. The compensation for the “loss of opportunities” (lucrum cessans) is a
classic private-law solution, which together with the compensation for damage (dam
num emergens), provides a logical remedy in cases where there can be no restitution
of the status quo ante (restitutio in integrum).
Moreover, it is truly speculative in a case such as we are faced with, to try to guess
what kind of “loss of opportunities” the applicant had sustained. There is no apparent
correlation between our awarding of compensation and the procedural violation we
have established. Consequently, the right and the remedy are not, as they should be,
interdependent.
In Cable and Others, I suggested that this problem turns on the too timid interpretation of Article 41 of the Convention. I still believe that a procedural violation
requires a procedural remedy26. In Scozzari and Giunta, the Court at least indicated
that a restitutio in integrum was necessary. The case before us and Lucà are clear proof
that this line of reasoning should be maintained and that it should be developed into
a consistent doctrine.
On the other hand, in cases emanating from the Contracting States that have already adopted an internal legislative solution foreseeing a reopening of the national
procedure, no damages ought to be awarded except (a) those which in fact compensate for the suffering caused by the procedural violation, and (b) those which compensate for the real loss of opportunities.
In turn, this demonstrates what the normal boundary of the two remedies really is.

24 See p. 183 of this book.
25 See p. 319 of this book.
26 “If procedural rights exist independently – are not merely ancillary to the substantive, to the truthfinding goal of criminal procedure – then these procedural rights in fact become specific substantive
rights of somebody under criminal suspicion. These rights (right to counsel, the right to be free from
unreasonable searches and seizures, the right to be free from compulsive self-incrimination, etc.)
must be sanctioned within that very criminal process, because the loss of procedural advantage occasioned by police’s procedural violation must be compensated within that very procedural context.
A procedural loss on the part of the defendant occasioned by procedural misbehaviour of his adversaries (police, prosecution) must be compensated by a procedural advantage.
If an adversary process is seen as a battle of two opponents, then an illegal move by one of the opponents must be answered by a compensatory remedy restituting the procedural balance of forces. In
a chess match, for example, when one of the opponents makes an illegal move, it is logical to require
that this illegal move be disannulled and the previous situation restored (restitutio in integrum). It
would make little sense in such a context to allow the illegal move to remain while punishing, perhaps through the chess organization, the player who has made that illegal move. Unless the illegal
move in that game is disannulled, the integrity of the whole game and the legitimacy of its outcome
have been destroyed.” See The Owl of Minerva, p. 118.
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Reparation for violations of Article 6
Kakamoukas and others v. Greece
Judgment of 15 February 2008 [Grand Chamber]
THE FACTS
On 7 April 1925 the Greek State expropriated an area of land measuring 534,892 m²
for the purpose of building an airport. This area, which now falls within the jurisdiction of Kalamaria Town Council, included plots of land which belonged to the
applicants’ ascendants.
By judgment no. 293/1936 of the President of the Salonika Court of First Instance,
the applicants’ ascendants were recognised as being entitled to the compensation in
question. However, the State refused to pay it. The airport was ultimately constructed
elsewhere.
On 22 June 1967, by a joint decision of the Minister of Finance and the Minister of Public Works (no. E.17963/8019), the State went ahead with expropriation of
the above-mentioned area, which included the disputed plots of land, with a view to
building housing for workers. As the decision did not fulfil a public-interest aim, it
was revoked on 6 July 1972.
On 29 June 1972 a royal decree designated the land for the construction of a
sports centre. On 14 May 1987 the Salonika prefect modified the development plan
(ρυμοτομικό σχέδιο) for the area in which the applicants’ plots of land were located,
which he designated as a “green area” and “sports and leisure zone”. This decision was
confirmed by a decision of the Minister of the Environment and Public Works dated
31 July 1987 and by a presidential decree of 22 August 1988.
On 28 June 1994 the applicants or their ascendants applied to the Salonika Prefecture requesting that the development plan in force be amended to have the encumbrance affecting their land removed. The prefecture did not reply.
On 20 November 1994 the applicants or their ascendants applied to the Supreme
Administrative Court, seeking to have set aside the authorities’ implicit refusal to
remove the encumbrance affecting their land.
On 20 October 1997 the Supreme Administrative Court granted the applicants’
request. In particular, it found that, having failed for a long time to proceed with the
expropriation of the land in question in furtherance of the project provided for in
the development plan, the authorities were duty bound to lift the encumbrance on
the disputed properties. The Supreme Administrative Court sent the case back to the
authorities, asking them to take the necessary measures to make available the applicants’ land (judgments nos. 4445/1997, 4447/1997 and 4448/1997). Those judgments
were finalised and certified as authentic on 25 February 1998.
On 30 September 1998, Kalamaria Town Council lodged a third-party appeal (τριατανακοπή) against the above-mentioned judgments by the Supreme
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Administrative Court with regard to the applicants nos. 1‑9, 12-19, 23, 26-31, 33-40,
42-44, 46-49 and 58, who had applied to the Supreme Administrative Court in the
proceedings which resulted in judgments nos. 4445, 4447 and 4448/1997. This form
of appeal, open to persons who have been neither parties to nor represented in proceedings, enables them to contest a decision which adversely affects them. Where
the third-party appeal – which does not have suspensive effect – is found to be valid,
the impugned judgments are set aside retrospectively and the application to the administrative court is re-examined. In the instant case, as the third-party appeal did
not have suspensive effect, judgments nos. 4445/1997, 4447/1997 and 4448/1997 thus
remained valid.
On 28 November 2001 the Supreme Administrative Court declared the third-party appeal inadmissible (judgments nos. 4148/2001, 4149/2001 and 4150/2001). The
above-mentioned judgments were finalised and certified as authentic on 17 April
2002.
On 13 May 1999 the Minister for the Environment and Public Works modified the
urban development plan of Kalamaria municipality in order to designate the land in
question as the site for a sports and leisure centre (decision no. 12122/2761).
On 9 September 1999 the applicants or their ascendants applied to the Supreme
Administrative Court seeking to have the above-mentioned decision set aside. The
sole purpose of this application was to challenge the lawfulness of the impugned
administrative decision.
On 11 September 2002 they submitted various documents in support of their application, including the title deeds to the properties. The hearing, initially scheduled
for 8 November 2000, was postponed several times. It was finally held on 29 October
2003. It appears from the case file that the Supreme Administrative Court had not
yet delivered its judgment at the time this case came up before the Grand Chamber.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION
Applicants nos. 1-9, 12-19, 23, 26-31, 33-40, 42-44, 46-49 and 58 complained about the
time taken to examine the third-party appeal lodged with the Supreme Administrative Court by Kalamaria Town Council. In addition, all of the applicants complained
about the length of the proceedings to set aside the new urban development plan.
They relied on Article 6 § 1 of the Convention, the relevant part of which provides:
“In the determination of his civil rights and obligations ..., everyone is entitled to
a ... hearing within a reasonable time by [a] ... tribunal...”

The Court notes that the third-party appeal lodged by Kalamaria Town Council also
concerned the judgments delivered by the Supreme Administrative Court with re-
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gard to applicants nos. 1‑9, 12-19, 23, 26-31, 33-40, 42-44, 46-49 and 58. Had it been
upheld, the impugned judgments would have been set aside retrospectively and the
application to the administrative court re-examined. Accordingly, the third-party appeal could have had a direct impact on the applicants’ right to freely enjoy their property. Article 6 is therefore applicable to the third-party appeal. Consequently, those
proceedings are to be taken into consideration in calculating the total length of the
disputed proceedings (see, mutatis mutandis, Voggenreiter v. Germany, no. 47169/99,
§§ 38-43, ECHR 2004‑I).
In this respect, the Grand Chamber considers [unanimously] that the length of
the two impugned sets of proceedings has been excessive and that there has therefore
been a violation of Article 6 § 1 of the Convention.
II.	APPLICATION OF ARTICLE 41 OF THE CONVENTION
Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned
allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”

The Court notes at the outset that the parties have expressed no opinion as to the pecuniary damage that may have been sustained by the applicants. Accordingly, it will
examine only the question of an appropriate award in respect of non-pecuniary damage in the instant case, that is, in a case concerning the length of joint proceedings before the domestic courts which were subsequently lodged collectively with the Court.
It should first of all be reiterated that, where it finds a violation of a Convention
provision, the Court may award the applicant an amount for the non-pecuniary
damage sustained. This amount is intended to make reparation for the state of distress, inconvenience and uncertainty resulting from the violation in question (see
Comingersoll S.A. v. Portugal [GC], no. 35382/97, § 29, ECHR 2000‑IV). Consequently, where proceedings have been excessively long, the amount awarded in respect of
non-pecuniary damage must take account of the prejudice of this type which the
applicant may have sustained.
It is impossible, however, to account in detail for the relative importance of each of
the factors taken into consideration in calculating the amount to be awarded for nonpecuniary damage, an amount which is determined on an equitable basis. Nonetheless, the case-law provides a number of guidelines on the subject (see, among other
authorities, König v. Germany (Article 50), judgment of 10 March 1980, § 19, Series A
no. 36, and Davies v. the United Kingdom, no. 42007/98, § 38, 16 July 2002). It is necessary, however, to specify these guidelines with regard to the non-pecuniary damage
caused by the excessive length of joint proceedings.
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In particular, where common proceedings have been found to be excessively long,
the Court must take account of the manner in which the number of participants in
such proceedings may influence the level of distress, inconvenience and uncertainty
affecting each of them. Thus, a high number of participants will very probably have
an impact on the amount of just satisfaction to be awarded in respect of non-pecuniary damage. Such an approach is based on the fact that the number of individuals
participating in common proceedings before the domestic courts is not neutral from
the perspective of the non-pecuniary damage that may be sustained by each of them
as a result of the length of those proceedings when compared with the non-pecuniary
damage that would be sustained by an individual who had brought identical proceedings on an individual basis. Membership of a group of people who have resolved to
apply to a court on the same factual or legal basis means that both the advantages and
disadvantages of common proceedings will be shared.
In addition, where common proceedings are handled and coordinated by the same
representative, the costs and fees are usually lower for each applicant than they are
in the case of proceedings brought by an individual, which simplifies the process
of applying to the courts. Equally, the grouping together of applications usually enables a court to join related cases and may thus facilitate the proper administration
of justice; it may also enable proceedings to be conducted more speedily. Thus, such
proceedings offer advantages that need to be taken into consideration (see, mutatis
mutandis, Scordino v. Italy (no. 1) [GC], no. 36813/97, § 268, ECHR 2006-V).
On the other hand, these last characteristics of common proceedings may in turn
give rise on the part of the persons concerned to an expectation that the State will act
diligently in dealing with their case. Unjustified delay in this area is therefore likely
to exacerbate any prejudice that is sustained.
In addition, the Court considers that what is at stake in the impugned proceedings
is a relevant factor in assessing any non-pecuniary damage that may have been sustained. The more each applicant’s personal interests are at stake in the proceedings,
the greater the inconvenience and uncertainty to which they are subjected.
Finally, the Court notes that it enjoys a certain discretion in the exercise of the
power conferred by Article 41, as is borne out by the adjective “just” and the phrase
“if necessary” (see Guzzardi v. Italy, judgment of 6 November 1980, § 114, Series A no.
39). That being the case, and unless it concludes that the finding of a violation provides sufficient just satisfaction for the non-pecuniary damage sustained, the Court
must ensure that the amount awarded is reasonable in terms of the violation that is
found. In particular, it must take account in its assessment of the amounts already
awarded in similar cases and, in the event of common proceedings, of the number of
applicants and the total sum awarded to them.
The Court notes that, of all the elements that may be taken into consideration in
assessing the non-pecuniary damage sustained in the instant case, some entail a reduction, others an increase, in the amount to be awarded.

486

Owlets of Minerva.indd 486

26-10-2011 9:50:58

The Owlets Of Minerva
With regard to those that would entail a reduction in the amount to be awarded,
the Court notes, firstly, that the fifty-eight applicants had acted together in bringing
the proceedings in issue before the administrative courts in order to challenge the
lawfulness of an administrative decision. Thus, they did not lodge separate requests
before the competent courts, but were all pursuing the same objective, namely that
of obtaining an examination by the Supreme Administrative Court of the lawfulness
of the decision which was challenged on each occasion. In addition, in proceedings
before the administrative courts to have a decision set aside, the number of claimants has no impact whatsoever on the outcome of the proceedings, which concern
exclusively the lawfulness of the contested administrative decision. The Court therefore considers that, in comparison with civil proceedings in which claimants lodge
individual claims for compensation simultaneously, the shared objective of the impugned proceedings was such as to alleviate the inconvenience and uncertainty experienced on account of their delay.
With regard to those elements which would entail an increase in the amount to be
awarded, the Court takes the following into account. Admittedly, the financial stakes
for the applicants in the impugned proceedings were merely implicit, rather than
direct. The sole purpose of those proceedings was to challenge the legality of the disputed administrative decisions. Nevertheless, according to the applicants’ own evaluation, the value of their property which remained blocked amounted to about EUR
24,000,000. The Court therefore considers that what was at stake in the impugned
proceedings, the outcome of which would directly determine the possibility for the
applicants to pursue their own property interests, was such as to exacerbate the prejudice sustained by them on account of the protracted nature of the proceedings.
Having regard to the foregoing, the Court considers that the extension of the impugned proceedings beyond a “reasonable time“ undoubtedly caused the applicants
non-pecuniary damage which would justify an award. It also takes into consideration
the number of applicants, the nature of the violation found and the need to determine
the amount in such a way that the overall sum is compatible with the relevant caselaw and is reasonable in the light of what was at stake in the proceedings in question.
On the basis of the above considerations, and ruling on an equitable basis, the Court
awards under this head [by 15 votes to 2] EUR 4,000 to each of the applicants listed
under nos. 1-9, 12-19, 23, 26-31, 33-40, 42-44, 46-49 and 58, and EUR 2,500 to each
of the applicants listed under nos. 10-11, 20-22, 24-25, 32, 41, 45 and 50-57, plus any
tax that may be chargeable.
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PARTLY DISSENTING OPINION OF JUDGES ZUPANČIČ AND ZAGREBELSKY
(Translation)
To our regret, we were unable to concur with the majority as regards the application
of Article 41 of the Convention once it had been found that there had been a violation
of the right to a reasonable length of proceedings in the case in issue.
The question before the Grand Chamber was whether the fact that there were numerous applicants could be included in the criteria to be used in determining the
amount of compensation to be awarded in respect of non-pecuniary damage. The
majority found that it could, observing that “a high number of participants will very
probably have an impact on the amount of just satisfaction to be awarded in respect
of non-pecuniary damage”, that “the number of individuals participating in common proceedings before the domestic courts is not neutral from the perspective of
the non-pecuniary damage that may be sustained by each of them as a result of the
length of those proceedings when compared with the non-pecuniary damage that
would be sustained by an individual who had brought identical proceedings on an
individual basis” and that “membership of a group of people who have resolved to apply to a court on the same factual or legal basis means that both the advantages and
disadvantages of common proceedings will be shared”.
Even though, in line with a practice which we find questionable, the judgment
does not make explicit the reasoning which led to the indication of the amount to
be awarded (still less does it touch on the issue of whether the level of compensation
ought to be the same for each victim of the violation), the significance of the new
criterion, which has resulted in a substantial reduction of the compensation in comparison to the Court’s general practice, may be discerned.
In our opinion, however, there is no psychological or other reason which can justify the statement of principle adopted by the Grand Chamber. Nor can we identify
in this situation any link or similarity with the area of class actions and the criteria
which are used in such cases to calculate the amounts to be awarded to each of the
successful parties (in respect of pecuniary damage). We consider that, whatever the
number of victims, each of them must be compensated, “if necessary”, for the consequences which he or she must have suffered as a result of the violation in question.
Just satisfaction is rightly provided for in Article 41 to compensate the victim of a
violation in so far as possible. What was at stake in the domestic proceedings and its
effects on the person of the applicant are, we believe, the decisive factors to be taken
into consideration.
In this connection, we consider that there is no reason to take into consideration
the total sum awarded to the applicants, with a view to reducing that sum in a way
that affects each victim.
That being said, we would add that it is understandable that the Court was concerned by the sheer scale of the amounts in question if they were not to be reduced.
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In our opinion, however, this is the inevitable consequence of several questionable
aspects of the Court’s practice with regard to the application of Article 41 in the event
of a violation of the right to a reasonable length of proceedings. These range from an
almost automatic assumption that non-pecuniary damage has been sustained, without the requirement of any evidence or argument, and the use of mathematical calculation criteria which take into account the entire length of the proceedings, even the
period recognised as justified, to the use in this area of scales which are unrelated to
the Court’s practice concerning violations which cause considerably greater suffering
to the victims (Articles 2, 3, 8, 10, etc.).
In our opinion, rather than intervening after the event by introducing a new and
highly questionable criterion, the Court ought to re-examine the underlying reasons
for the consequences which it was seeking to avoid.
[Editors’ note: an identical separate opinion was annexed to the judgment in the similar case of Arvanitaki-Roboti and others v. Greece, also of 15 February 2008.]
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Reparation for violation of Article 8
Tavlı v. Turkey
Judgment of 9 November 2006
THE FACTS
The applicant was born in 1962 and lives in Dortmund, Germany. On 25 December
1980 the applicant registered his marriage with Ms A. in Aksaray. A few months later
the applicant moved to Germany to work.
On 30 July 1981 Ms A. gave birth to a child, S. On 28 September 1981, soon after
having been informed of the birth of S., the applicant filed an action for rejection
of paternity before the Aksaray First Instance Court in Civil Matters. On 5 January
1982, based on the results of a blood test, the Ankara University Forensic Institute
concluded that it was likely that the applicant was S.’s biological father.
On 1 June 1982, in view of the medical report of the forensic institute and considering the facts that the applicant and Ms A. had lived together before the marriage,
and that the child was born in wedlock, the court dismissed the applicant’s claim.
On 6 June 1989 the marriage was dissolved by divorce. The court ordered the applicant to pay an allowance of 1,500,000 Turkish liras (TRL) and TRL 2,500,000 for
the maintenance of S. and Ms A., respectively.
On 4 March 1997 a DNA test was carried out in Germany which showed that the
applicant was not S.’s biological father. On 10 April 1997, relying on the findings of
the DNA test, the applicant filed an application before the Aksaray First Instance
Court in Civil Matters, requesting a retrial in his action for rejection of paternity. The
court ordered another DNA testing.
The forensic DNA test carried out in the Biology Department of the Ministry of
Justice confirmed the findings of the earlier test. The report of 19 August 1998 concluded that the applicant was not the biological father of S.
On 20 May 1999 the Aksaray First Instance Court in Civil Matters dismissed the
applicant’s request to annul the decision dated 1 June 1982 and to have a retrial. It
interpreted Article 445 § 1 of the Code of Civil Procedure27 to the effect that the newly
obtained evidence must have been existent at the time of the proceedings and must
have been inaccessible due to force majeure. However, the DNA test was carried out
years after the court gave its final ruling in the case. It recalled that, in a similar case

27 Article 445 § 1 of the Code of Civil Procedure, pertaining at the time of the proceedings, provided as
follows:
“As regards the final decisions, retrial may be requested under the following circumstances:
After the judgment is rendered, a certificate or a document is found, which could not have been
acquired during the trial because of force majeure or because of the acts of the party in favour of
which the decision was given.”
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dated 1969 the Court of Cassation [had] held that the plaintiff could not request to
have a retrial of an action for rejection of paternity, by invoking the results of a blood
test, carried out years after the final decision.
On 6 July 1999 the applicant appealed against the decision of the Aksaray First
Instance Court in Civil Matters, arguing that the court could not dismiss a case for
procedural reasons after examining its merits. Furthermore, he contended that the
medical report of 5 January 1982 was merely based on assumptions, while the DNA
tests carried out in 1997 and 1998 revealed the biological fact that he could not be the
father of S.
On 19 April 2001 the Court of Cassation upheld the decision of the first instance
court. It held that, in view of the jurisprudence of the Court of Cassation, “scientific
progress” (fennin gelişmesi) could not be considered as force majeure provided under
Article 455 § 1 of the Code of Civil Procedure.
On 12 October 2001 the applicant’s request for rectification of the decision was
dismissed.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION
The applicant, relying in substance on Article 8 of the Convention, complained that
although he had the scientific evidence to the effect that he is not the father of the
child born to his former wife, he could not have this issue determined by a court.
Article 8 of the Convention reads as follows:
“1. Everyone has the right to respect for his private and family life, his home and
his correspondence.
2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic wellbeing of the country, for the prevention of disorder or crime, for the protection
of health or morals, or for the protection of the rights and freedoms of others.”

1. General principles
The Court reiterates that the essential object of Article 8 is to protect the individual
against arbitrary action by public authorities. There may in addition be positive obligations inherent in ensuring effective “respect” for private or family life. These obligations may involve the adoption of measures designed to secure respect for private
life even in the sphere of the relations of individuals between themselves (see, Mikulić
v. Croatia, no. 53176/99, § 57, ECHR 2002‑I).
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However, the boundaries between the State’s positive and negative obligations under this provision do not lend themselves to precise definition. The applicable principles are nonetheless similar. In both contexts regard must be had to the fair balance
that has to be struck between the competing interests of the individual and of the
community as a whole; and in both contexts the State enjoys a certain margin of appreciation (see Keegan v. Ireland, judgment of 26 May 1994, § 49, Series A no. 290,
and Kroon and Others v. the Netherlands, judgment of 27 October 1994, § 31, Series A
no. 297‑C).
The Court reiterates that its task is not to substitute itself for the competent domestic authorities in regulating paternity disputes at the national level, but rather to
review under the Convention the decisions that those authorities have taken in the
exercise of their power of appreciation (see Mikulić, cited above, § 59, and Hokkanen
v. Finland, judgment of 23 September 1994, § 55, Series A no. 299-A). The Court will
therefore examine whether the respondent State, in handling the applicant’s paternity
action, has complied with its positive obligations under Article 8 of the Convention.
2. Compliance with Article 8
It appears that the applicant had doubts about his paternity from the beginning and
he therefore filed an action for rejection of paternity less than two months after S.’s
birth. However, he was unable to prove that he was not the father of S. Therefore, relying on the fact that the child was born in wedlock, the court ruled that the applicant
was presumed to be the father.
When DNA testing became more widespread, the applicant and S. carried out a
test and it was concluded that he could not be her father. Nevertheless, even in the absence of any doubts as to the accuracy of the test, the court dismissed the applicant’s
request to have a retrial. It held that in order to have a retrial, the newly obtained
evidence must be existent at the time of the proceedings and it must be inaccessible
due to force majeure. It concluded, however, that scientific progress could not be considered as force majeure, within the meaning of that Article.
The Court observes that the Government did not give any reason why it should be
“necessary in a democratic society”, to refuse the applicant’s request to have a retrial,
irrespective of the technological difficulty to have DNA testing in 1982, when the applicant first filed the action for rejection of paternity. Furthermore, the Court is not
convinced by the Government’s argument that the domestic courts have protected
the interest of the child and the family, rather than the applicant. In particular, it has
not been shown how the interest of the child was protected. The Court notes that just
as the applicant has a legitimate right to have at least the opportunity to deny paternity of a child who, according to scientific evidence, was not his own, S. has also an
interest in knowing the identity of her biological father.
According to the Court’s case-law, the situation in which a legal presumption is allowed to prevail over biological and social reality, without regard to both established
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facts and the wishes of those concerned, is not compatible, even having regard to
the margin of appreciation left to the State, with the obligation to secure effective
“respect” for private and family life (see, mutatis mutandis, Kroon, cited above, § 40).
The Court considers that the fact that the applicant was prevented from disclaiming paternity, because scientific progress was not considered to be a condition for
retrial provided under Article 455 § 1 of the Code of Civil Procedure, was not proportionate to the legitimate aims pursued. It follows that a fair balance has not been
struck between the general interest of the protection of legal certainty of family relationships and the applicant’s right to have the legal presumption of his paternity
reviewed in the light of the biological evidence (see, mutatis mutandis, Mizzi v. Malta,
no. 26111/02, § 114, ECHR 2006‑I, § 114, and Shofman v. Russia, no. 74826/01, § 45,
24 November 2005, § 45). The Court is of the opinion that domestic courts should
interpret the existing legislation in light of scientific progress and the social repercussions that follow.
The Court concludes that, despite the margin of appreciation afforded to the respondent State, it has failed to secure to the applicant the respect for his private life,
to which he is entitled under the Convention.There has therefore been a violation of
Article 8 of the Convention [unanimous].
II.	APPLICATION OF ARTICLE 41 OF THE CONVENTION
Article 41 of the Convention provides:
“If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the internal law of the High Contracting Party concerned
allows only partial reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”

The applicant sought reparation for the damage he had sustained but left the amount
to the discretion of the Court.
The Court notes that there is no evidence before it of any pecuniary damage. On
the other hand, the Court accepts that the applicant has suffered damage of a nonpecuniary nature as a result of the State’s failure to comply with its positive obligations relating to the right to respect for his private life. The Court considers that the
non-pecuniary damage sustained by the applicant is not compensated for by the finding of a violation of the Convention. Making an assessment on an equitable basis, it
[unanimously] awards the applicant EUR 5,000, plus any tax that may be chargeable
on that amount.
….
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SEPARATE OPINION OF JUDGE ZUPANČIČ
1. Below are the relevant provisions of the Turkish law that apply where the European
Court of Human Rights has found that there has been a violation.
Code of Civil Procedure (Law no. 1086, dated 18.6.1927, amended by Law no. 4793,
dated 23.1.2003):
Article 445
“As regards the final decisions, retrial may be requested under the following circumstances:
The determination by a final decision of the European Court of Human Rights
that the judgment was in violation of the Convention for the Protection of Human Rights and Fundamental Freedoms.
Article 447
The time period for retrial, for the reason written in sub-paragraph 11 of the first
paragraph of Article 445, is one year from the date of the finalisation of the decision of the European Court of Human Rights.”

2. Similar provisions are now the rule in most of the Contracting States.
3. The critical difference between the applicable formulas in other Contracting
States and the above quoted provision is that the First Presidency of the Court of Appeals is not required to order a trial de novo.
4. Article 41 of the European Convention on Human Rights provides “If the Court
finds that there has been a violation of the Convention or the protocols thereto, and if
the internal law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the injured
party.” [Emphasis added.] It follows logically that in cases where the internal law of
the State concerned does provide for full reparation – in the case at hand this would
be the re-opening of the procedure – just satisfaction will consist in the Court’s requiring recourse to the already existing and applicable internal law.
5. By the logic of Scozzari and Giunta v. Italy28 ([GC], nos. 39221/98 and 41963/98,
ECHR 2000‑VIII) and the subsequent case-law, which further developed that doctrine, and especially where domestic law does provide for the non-mandatory possibility of a re-trial, it would be logical and in the interests of justice to make the
requirement of the domestic re-opening of the procedure mandatory in the operative
part of the judgment of the European Court of Human Rights. Failing that, at least
the so called Gençel formula ought to have been added to the reasoning of the Court
(Gençel v. Turkey, no. 53431/99, 23 October 2003).

28 See p. 183 of this book.
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6. Instead, we say in the judgment: “the Court accepts that the applicant has suf
fered damage of a non-pecuniary nature as a result of the State’s failure to comply with
its positive obligations relating to the right to respect for his private life. The Court con
siders that the non-pecuniary damage sustained by the applicant is not compensated for
by the finding of a violation of the Convention. Making an assessment on an equitable
basis, it awards the applicant EUR 5,000, plus any tax that may be chargeable on that
amount.” While the absurdity of offering monetary compensation for reversible procedural errors as a remedy that is completely extraneous to the just resolution of the
case, is not specific to this case (see for example my separate opinion in Lucà v. Italy29
([GC], no. 33354/96, ECHR 2001‑II), we have now evolved our case-law to the point
at which the language of Article 41 of the Convention should be interpreted as above.
7. Another point that should be made in this case is as follows. The constructive interpretation of the outdated provision of the Code of Civil Procedure (Law
No. 1086, dated 18.6.1927)
Article 445
“As regards the final decisions, retrial may be requested under the following circumstances:
1. After the judgment is rendered, a certificate or a document is found, which
could not have been acquired during the trial because of force majeure or because
of the acts of the party in favour of which the decision was given.”

...is clearly the business of the Constitutional Court. In countries where there exists
the possibility of an individual application to the Constitutional Court the matter is
resolved in internal law. It never arrives in Strasbourg. On the one hand, if Turkey
were to introduce the possibility of an individual application to the Constitutional
Court in its internal law, this would then be our requirement in terms of exhaustion
of domestic remedies. On the other hand, I am certain that a re-trial would have been
ordered and the subject matter would then have been resolved internally. Such an approach would have the additional benefit of permitting the Constitutional Court to
address the abstract origin of the problem, i.e. the outdated Article 445 of the 1927
Code of Civil Procedure.

29 See p. 319 of this book.
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Reparation for violation of Article 7
Gurguchiani v. Spain
Judgment of 15 December 2009 [Third Chamber]
THE FACTS
The applicant, Giorgi Gurguchiani, is a Georgian national who was born in 1975 and
was living illegally in Spain at the relevant time. In a judgment of 7 October 2002,
upheld on appeal, Barcelona Criminal Court no. 20 sentenced him to 18 months’
imprisonment for an attempted burglary in September 2002.
On 8 July 2003 the police administration’s Deportation Department, under Article 89 of the Criminal Code as it read at the time, requested that the applicant be
deported instead of serving his prison sentence. The Article provided that a criminal
court enforcing a judgment in which a foreign national living illegally in Spain was
given a prison sentence of up to six years had the possibility (there being no obligation) of replacing that sentence by deportation with exclusion from Spanish territory
for between three and ten years. On 11 July 2003 Barcelona Criminal Court no. 21
decided, after Mr Gurguchiani had appeared before it, not to deport him as it found
that the enforcement of his prison sentence would be more appropriate. The public
prosecutor appealed against that decision.
On 6 April 2004 the Barcelona Audiencia Provincial upheld the appeal and ordered that Mr Gurguchiani be deported and prevented from re-entering Spain for ten
years. It took the view that, with the new wording of Article 89 of the Criminal Code
(since 1 October 2003), there was an obligation (save in exceptional cases not relevant
here), where an illegal immigrant in Spain was given a prison sentence of up to six
years, to replace that sentence by deportation. In accordance with the new Article 89,
the Audiencia Provincial took its decision after hearing submissions from the public
prosecutor alone. An amparo appeal lodged by the applicant against that decision
was dismissed by the Constitutional Court.
THE LAW
Relying on Articles 6 (right to a fair hearing), 13 (right to an effective remedy) and 7
(no punishment without law), Mr Gurguchiani complained that he had been unable
to challenge his deportation at the appeal stage as there had been no public hearing,
and that there had been a retroactive application of the new Article 89 of the Criminal Code, which, he alleged, was less favourable than the legislation in force at the
time of the offence.
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I.	ALLEGED VIOLATION OF ARTICLE 7 OF THE CONVENTION
As regards the complaint under Article 7 to the effect that in Mr Gurguchiani’s case
there had been a retroactive application of new criminal legislation that was less favourable than that in force at the time of the offence, the Court first had to verify the
sentence he had faced at that time and to determine whether his sentence had been
set within the statutory limits. The Court thus noted that the 18-month prison sentence given to him had been consistent with the Criminal Code in force in 2002, at
the time of the attempted burglary. For the enforcement of such a prison sentence, the
then Article 89 of the Criminal Code had left two possibilities open to the criminal
court enforcing the judgment: the convicted person could either be imprisoned and
not deported (as the court had decided on 11 July 2003) or be deported and prohibited from re-entering the country for between three and ten years, instead of going
to prison.
In the Court’s view, the replacement of Mr Gurguchiani’s prison sentence by his
deportation and his exclusion from Spain for ten years, as decided on appeal on
6 April 2004, meant that he had been given not only a new sentence but one that was
harsher than the sentence provided for by law at the time he committed his offence.
The decision had been based on a virtually automatic application of the new Article
89 (which had entered into force after the applicant’s conviction), which had meant
that the enforcing court no longer had a choice between maintaining the prison sentence and deporting the foreign national concerned. The new legislation had also
prevented the applicant from being able to appear before the court on the same footing as the public prosecutor, in order to challenge his deportation if he so wished.
Lastly, the provision at issue, in its 2003 version, required that the deported foreign
national be prohibited from re-entering the country for a period of ten years, thus
imposing a much harsher sentence than that provided for by the former Article 89 of
the Criminal Code.
The Court thus found, unanimously, that there had been a violation of Article 7,
as Mr Gurguchiani had been given a harsher sentence than that which had originally
been provided for in respect of the offence for which he was convicted.
Having regard to the reasons for the Court’s finding of a violation, it decided that it
did not need to examine separately the complaint under Article 6 § 1 concerning the
lack of a public hearing on appeal. No separate question was raised under Article 13.
II.	SUR L’APPLICATION DE L’ARTICLE 41 DE LA CONVENTION
Aux termes de l’article 41 de la Convention,
« Si la Cour déclare qu’il y a eu violation de la Convention ou de ses Protocoles, et si le droit interne de la Haute Partie contractante ne permet d’effacer
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qu’imparfaitement les conséquences de cette violation, la Cour accorde à la partie
lésée, s’il y a lieu, une satisfaction équitable. »

A. Dommage
Le requérant réclame 50 000 euros (EUR) pour préjudice moral. Le Gouvernement
estime que le préjudice moral allégué est excessif et non étayé. La Cour considère que
le requérant a vraisemblablement subi une frustration à raison de la violation constatée. Statuant en équité, comme le veut l’article 41 de la Convention, elle lui octroie
5 000 EUR au titre du dommage moral.
B. Frais et dépens
Le requérant demande également 6 000 EUR pour frais et dépens, sans soumettre
de pièces justificatives à l’appui de sa demande. Selon la jurisprudence de la Cour, un
requérant ne peut obtenir le remboursement de ses frais et dépens que dans la mesure
où se trouvent établis leur réalité, leur nécessité et le caractère raisonnable de leur
taux. Compte tenu de l’absence de justificatifs et des critères susmentionnés, la Cour
rejette la demande du requérant.
C. Intérêts moratoires
La Cour juge approprié de calquer le taux des intérêts moratoires sur le taux d’intérêt
de la facilité de prêt marginal de la Banque centrale européenne majoré de trois
points de pourcentage.
OPINION EN PARTIE DISSIDENTE DU JUGE ZUPANČIČ
(Traduction)
Je regrette de ne pas pouvoir souscrire aux conclusions de la majorité en ce qui concerne les points 6a et 6b du dispositif de l’arrêt. J’ai un avis divergent quant au caractère approprié de la réparation accordée au titre du préjudice moral, en l’occurrence
une somme de 5 000 euros, dans une situation dans laquelle la seule réparation adéquate aurait été la réouverture du procès.
Une violation de l’article 7, c’est-à-dire du principe de légalité, est une affaire
sérieuse.
En droit pénal continental, la protection contre l’arbitraire d’une condamnation
tient pour l’essentiel à l’application stricte de ce principe. Ce n’est pas un hasard
si la totalité du droit pénal matériel dans la Convention européenne des droits de
l’homme est couvert par le premier paragraphe de son article 7, qui en réalité ne fait
que renvoyer au principe de légalité. Le célèbre théoricien allemand Franz von Liszt

498

Owlets of Minerva.indd 498

26-10-2011 9:50:59

The Owlets Of Minerva
a désigné le principe de légalité comme la Magna Carta Libertatum du défenseur à
une action pénale. Dans les droits continentaux, la protection contre l’arbitraire dans
une procédure pénale découle dans une large mesure de l’application scrupuleuse,
logique, cohérente et concise du principe de légalité.
Il est clair qu’en l’espèce c’est à bon droit que la majorité a conclu à la violation de
ce principe. Par conséquent je souscris totalement aux paragraphes 28 à 42 de l’arrêt.
Je n’adhère plus au raisonnement à partir du paragraphe 55, où la majorité a recours
à la formule habituelle selon laquelle le requérant a probablement éprouvé un sentiment de frustration du fait du non-respect des droits que lui garantit l’article 7 de la
Convention. Sans plus de précision, la majorité octroie ensuite 5 000 euros au titre
du dommage moral qui découlerait d’un stress pour le moins abstrait, pour ne pas
dire imaginaire, causé par la violation. Or, in abstracto, je doute qu’une violation du
principe de légalité puisse engendrer en elle-même et par elle-même des sentiments
de stress et de frustration, même chez le professeur de droit pénal matériel le plus
doctrinalement engagé.
Je pars d’un principe que j’ai exposé il y a de nombreuses années dans l’affaire
Luca c. Italie30, selon lequel il n’y a absolument aucun lien entre ces sentiments fictifs
de stress et de frustration d’une part, et la violation du principe de légalité d’autre
part. Certes, ce genre de formule incantatoire selon laquelle cette abstraction qu’est
la « violation des droits garantis par l’article 7 de la Convention » a provoqué chez le
requérant des sentiments de stress a été utilisée par l’ancienne Cour pendant de nombreuses années, mais son absurdité a été amplement dénoncée dans notre propre jurisprudence, par exemple dans les affaires Scozzari et Giunta c. Italie et Luca c. Italie.
L’interprétation simpliste de l’article 41, c’est-à-dire l’octroi de dommages-intérêts en
compensation de sentiments de stress et de frustration, est censée avoir été dépassée ;
la Cour a reconnu que la restitutio in integrum fait partie intégrante de l’article 41 et
peut être appliquée de manière adéquate dans les affaires qui le demandent.
En outre, la Cour a commencé il y a de nombreuses années à utiliser la « formule
Gençel », par laquelle elle invite la Turquie à prévoir la réouverture des procédures
litigieuses. La Turquie a fini par s’exécuter, de sorte que l’utilisation de la formule n’est
plus utile. Il importe de souligner que la Cour a eu recours à la formule Gençel bien
avant que la Turquie ne prévoit effectivement, comme dans tant d’autres États, la possibilité de rouvrir la procédure. En d’autres termes, le fait que l’Espagne ne ménage
pas cette possibilité appelle a fortiori la même approche que celle qui a été adoptée
dans le passé à l’égard de la Turquie.
A l’évidence, le droit et la réparation devraient être interdépendants. En fait, sur
un plan strictement juridique, qu’est-ce qu’un droit sinon le pendant de la réparation,
que l’ordonnance juridique peut tout à fait offrir sous la forme d’un rétablissement
du statu quo ante – pour autant que cela est possible dans un cas particulier ? Étant

30 See p. 319 of this book.
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donné que la Cour a cessé il y a bien longtemps d’offrir des réparations inappropriées
dans des affaires où l’État défendeur s’est rendu coupable d’injustices procédurales
ou matérielles, le débat doctrinal concernant l’interdépendance du droit et de la réparation n’a plus lieu d’être.
Cependant, de même que dans l’affaire Luca c. Italie, il est absurde d’offrir 5 000
euros pour une violation du principe de légalité sous l’angle de l’article 7 d’une part,
et de laisser les effets de la violation perdurer d’autre part.
Le bon remède – bien que l’Espagne soit l’un des rares États contractants qui
n’offrent pas encore la possibilité de rouvrir une procédure pénale sur la base d’un
constat de violation par la Cour – consisterait au moins à inciter, à défaut d’obliger,
l’Espagne à introduire ce recours de bon sens. La Suisse, par exemple, a été l’un des
premiers États contractants à offrir ce type de recours contre des décisions judiciaires
et administratives sinon définitives dans pratiquement tous les domaines.
En pareille situation, la question se pose alors de savoir dans quelle mesure l’État
défendeur est par la suite tenu de suivre l’avis de la Cour. Il y a eu des affaires de
Grande Chambre concernant la Suisse, dans lesquelles le requérant n’était pas satisfait – à l’issue de la procédure de réouverture en Suisse -, avec la façon dont les juridictions helvétiques avaient compris, interprété et suivi l’intégralité de l’arrêt rendu
par la Cour. Manifestement, ce sont là de nouvelles et réelles questions, qui touchent
au problème plus général du caractère contraignant des arrêts de la Cour dans les
ordres juridiques nationaux. Ces intéressantes questions n’auraient cependant jamais
été soulevées sans le revirement de jurisprudence, souvent ignoré, auquel l’arrêt Scoz
zari et Giunta c. Italie31 a donné lieu.
Eu égard à ce qui précède, j’estime qu’il est tout à fait possible que le requérant en
l’espèce a réellement subi une forme de dommage moral, bien que le paragraphe 55
de l’arrêt de la majorité soit par trop assertorique pour expliciter le lien de causalité
entre la violation et le dommage moral allégué. Je ne fais quant à moi que souligner
qu’on ne peut faire état d’un préjudice moral imaginaire dans ce type d’affaires. Une
véritable réparation ne peut que prendre la forme d’une réévaluation procédurale de
la faute logique ayant emporté violation de l’article 25 de la Constitution d’une part
et de l’article 7 § 1 de la Convention européenne des droits de l’homme d’autre part.
[Editors’ Note: The judgment is available in French only]

31 See p. 183 of this book.
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ARTICLE 46

Systemic problems - application of the “pilot judgment” procedure
Broniowski v. Poland
Judgment of 22 June 2004 [Grand Chamber]
THE FACTS
Following the Second World War, the Polish State undertook to compensate persons
who had been repatriated from the so-called territories beyond the Bug River, which
no longer formed part of Poland, in respect of property which they had been forced to
abandon there. Such persons were entitled to have the value of the abandoned property deducted either from the price of immovable property purchased from the State
or from the fee for ‘perpetual use’ (a maximum period of 99 years) of State property.
The estimated number of claimants was in the high tens of thousands.
In 1968, the applicant’s mother inherited the estate of his grandmother, who had
abandoned a plot of land and a house when repatriated. The applicant’s mother was
subsequently granted the right of ‘perpetual use’ of a plot of State land at a fee of PLZ
392 per year. For the purposes of compensation the value of the abandoned property
was fixed at PLZ 532,260 and was offset against the total fee for ‘perpetual use’ (PLZ
38,808).
The applicant’s mother died on 3 November 1989. In 1992, after inheriting his
mother’s estate, the applicant sold the property that his mother had received from
the State in 1981.
On 15 September 1992, the applicant requested payment of the remainder of the
compensation due. He was informed that as a result of the enactment of the Local
Self-Government Act in 1990, by which most State land had been transferred to the
local authorities, it was not possible to satisfy his claim.
In 1994, the Supreme Administrative Court dismissed the applicant’s complaint
about the Government’s alleged inactivity in failing to introduce legislation dealing
with such claims.
Between 1993 and 2001, several laws were passed which further reduced the already small stock of property designated for compensating repatriated persons. In
December 2002, the Constitutional Court declared unconstitutional various statutory provisions restricting the possibility of satisfying entitlement to compensation
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for abandoned property. The court considered that by excluding particular types of
State-owned land, the legislation had rendered the ‘right to credit’ illusory.
In practice, claimants had to participate in auctions of State-owned property and
were frequently excluded as a result of additional conditions being imposed. Furthermore, following the Constitutional Court’s judgment, the State Agricultural
and Military Property Agencies suspended auctions pending the adoption of new
legislation.
Subsequently, a law of December 2003 provided that the State’s obligations towards persons who, like the applicant, had obtained some compensatory property
under the previous statutes, were considered to have been discharged.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1
The applicant alleged a breach of Article 1 of Protocol No. 1 in that his entitlement
to compensation for property abandoned in the territories beyond the Bug River, the
so-called “right to credit”, had not been satisfied. Article 1 of Protocol No. 1 provides:
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.
The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.”

The concept of “possessions” in the first part of Article 1 of Protocol No. 1 has an
autonomous meaning which is not limited to the ownership of material goods. In the
same way as material goods, certain other rights and interests constituting assets can
also be regarded as “property rights”, and thus as “possessions” for the purposes of
this provision.
When declaring the application admissible, the Court found that the applicant
had a proprietary interest eligible for protection under that Article. Also, the Constitutional Court and the Supreme Court had regarded the ‘right to credit’ as a property
right. The Court therefore confirmed its conclusion that the right constituted a ‘possession’. The Court finds that the applicant’s right to credit constitutes a “possession”
within the meaning of Article 1 of Protocol No. 1.
As regards the content and scope of the right in question, the Court has already
observed that that issue must be seen from the perspective of what “possessions” the
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applicant had on the date of the Protocol’s entry into force and, critically, on the date
on which he submitted his complaint to the Convention institutions.
For the purposes of Article 1 of Protocol No. 1, the applicant’s “possessions” comprised the entitlement to obtain further compensatory property.
A. Whether the Polish authorities respected the principle of lawfulness
The Court notes that, as the applicant conceded, the restrictions on his right were
indeed introduced through several statutes. It is true that the legal provisions, which
up to the entry into force of the Constitutional Court’s judgment had prevented him
from materialising his entitlement, were found to be incompatible with the rule of
law and the principle of protection of property rights. It is also true that some Polish
civil courts and, most notably, the Supreme Court, regarded the situation obtaining
after the entry into force of the Constitutional Court’s judgment, in particular the
authorities’ practices, to be unacceptable and contrary to the rule of law. The Cracow
Regional Court called it, inter alia, a “state of lawlessness”.
However, in the Court’s opinion, those findings and the consequences they entail
from the point of view of compliance with Article 1 of Protocol No. 1 are material
considerations to be taken into account in determining whether the Polish authorities, in applying various impugned measures or in refraining from action, struck a
fair balance between the interests involved. The Court will therefore proceed on the
assumption that, in so far as the acts and omissions of the Polish State constituted
interferences or restrictions on the exercise of the applicant’s right to the peaceful
enjoyment of his possessions, they were “provided for by law” within the meaning of
Article 1 of Protocol No. 1.
B. Whether the Polish authorities pursued a “legitimate aim”
The aims pursued by the State in relation to the enactment of the statutes that impeded the realisation of the applicant’s entitlement were, as evidenced by the relevant
court judgments, to reintroduce local self-government, to restructure the agricultural system and to generate financial means for the modernisation of military institutions. The Court does not doubt that during the political, economic and social
transition undergone by Poland in recent years, it was necessary for the authorities
to resolve such issues. It accordingly accepts that it was legitimate for the respondent
State to take measures designed to achieve those aims, in the general interest of the
community.
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C. Whether the Polish authorities struck a fair balance between the general
interest of the community and the applicant’s right to the peaceful enjoyment
of his possessions
The Court recognises that, given the particular historical and political background of
the case, as well as the importance of the various social, legal and economic considerations that the authorities had to take into account in resolving the problem of the
Bug River claims, the Polish State had to deal with an exceptionally difficult situation,
involving complex, large-scale policy decisions. The vast number of persons involved
– nearly 80,000 – and the very substantial value of their claims are certainly factors
that must be taken into account in ascertaining whether the requisite “fair balance”
was struck.
Yet, notwithstanding the social and economic constraints, the State had confirmed
its obligations to claimants after ratification of Protocol No. 1 and this was relevant to
its margin of appreciation.
(i) Conduct of the authorities
At the beginning of the period under consideration, the applicant had, as already
noted above, the entitlement to obtain (further to the application he had made to that
effect) compensatory property corresponding to the remainder of the property lost
by his family.
Yet the situation obtaining both before and at the relevant time made the implementation very difficult, if not impossible, because, in the aftermath of the re-establishment of local self-government in Poland, the State Treasury scarcely had any land
at its disposal. The shortage of land was officially acknowledged.
As a result of further legislative measures, the applicant’s right was gradually all
but wiped out, so that while it still existed in theory, it had been rendered illusory.
Another material factor was the entry into force of the law of December 2003, which
discharged the State’s obligation where partial compensation had been received.
(ii) Conduct of the applicant
Although the applicant had not participated in any auction, he was not responsible
for and had not contributed to the state of affairs of which he was complaining. Bearing in mind the risks inherent in the bidding process, the State’s obstructive action
and inaction meant that the auction procedure could not be regarded as an ‘effective’
or ‘adequate’ means for the applicant to realise his entitlement to compensation.
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(iii) Conclusion as to “ fair balance”
The Court accepts that in situations such as the one in the present case, involving a
wide-reaching but controversial legislative scheme with significant economic impact
for the country as a whole, the national authorities must have considerable discretion
in selecting not only the measures to secure respect for property rights or to regulate ownership relations within the country, but also the appropriate time for their
implementation. The choice of measures may necessarily involve decisions restricting compensation for the taking or restitution of property to a level below its market
value. Thus, Article 1 of Protocol No. 1 does not guarantee a right to full compensation in all circumstances (see James and Others v. the United Kingdom, judgment of
21 February 1986, § 54).
Balancing the rights at stake, as well as the gains and losses of the different persons
affected by the process of transforming the State’s economy and legal system, is an
exceptionally difficult exercise. In such circumstances, in the nature of things, a wide
margin of appreciation should be accorded to the respondent State.
Nevertheless, the Court would reiterate that that margin, however considerable,
is not unlimited, and that the exercise of the State’s discretion, even in the context of
the most complex reform of the State, cannot entail consequences at variance with
Convention standards.
Whilst the Court accepts that the radical reform of the country’s political and
economic system, as well as the state of the country’s finances, may justify stringent
limitations on compensation for the Bug River claimants, the Polish State has not
been able to adduce satisfactory grounds justifying, in terms of Article 1 of Protocol
No. 1, the extent to which it has continuously failed over many years to implement
an entitlement conferred on the applicant, as on thousands of other Bug River claimants, by Polish legislation.
The rule of law underlying the Convention and the principle of lawfulness in Article 1 of Protocol No. 1 require States not only to respect and apply, in a foreseeable
and consistent manner, the laws they have enacted, but also, as a corollary of this
duty, to ensure the legal and practical conditions for their implementation.
In the context of the present case, it was incumbent on the Polish authorities to
remove the existing incompatibility between the letter of the law and the State-operated practice which hindered the effective exercise of the applicant’s right of property.
Those principles also required the Polish State to fulfil in good time, in an appropriate and consistent manner, the legislative promises it had made in respect of the
settlement of the Bug River claims. This was a matter of important public and general
interest. As rightly pointed out by the Polish Constitutional Court, the imperative
of maintaining citizens’ legitimate confidence in the State and the law made by it,
inherent in the rule of law, required the authorities to eliminate the dysfunctional
provisions from the legal system and to rectify the extra-legal practices.
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In the present case, as ascertained by the Polish courts and confirmed by the
Court’s analysis of the respondent State’s conduct, the authorities, by imposing successive limitations on the exercise of the applicant’s right to credit, and by applying
the practices that made it unenforceable and unusable in practice, rendered that right
illusory and destroyed its very essence.
The state of uncertainty in which the applicant found himself as a result of the repeated delays and obstruction continuing over a period of many years, for which the
national authorities were responsible, was in itself incompatible with the obligation
arising under Article 1 of Protocol No. 1 to secure the peaceful enjoyment of possessions, notably with the duty to act in good time, in an appropriate and consistent
manner where an issue of general interest is at stake.
Furthermore, the applicant’s situation was compounded by the fact that what
had become a practically unenforceable entitlement was legally extinguished by the
December 2003 legislation, pursuant to which the applicant lost his hitherto existing entitlement to compensation. Moreover, this legislation operated a difference of
treatment between Bug River claimants in so far as those who had never received any
compensation were awarded an amount which, although subject to a ceiling of PLN
50,000, was a specified proportion (15%) of their entitlement, whereas claimants in
the applicant’s position, who had already been awarded a much lower percentage,
received no additional amount.
As stated above, under Article 1 of Protocol No. 1 the State is entitled to expropriate property – including any compensatory entitlement granted by legislation – and
to reduce, even substantially, levels of compensation under legislative schemes. This
applies particularly to situations in which the compensatory entitlement does not
arise from any previous taking of individual property by the respondent State, but is
designed to mitigate the effects of a taking or loss of property not attributable to that
State. What Article 1 of Protocol No. 1 requires is that the amount of compensation
granted for property taken by the State be “reasonably related” to its value. It is not for
the Court to say in the abstract what would be a “reasonable” level of compensation
in the present case. However, given that – as acknowledged by the Government – the
applicant’s family had received a mere 2% of the compensation due under the legislation as applicable before the entry into force of the Protocol in respect of Poland, the
Court finds no cogent reason why such an insignificant amount should per se deprive
him of the possibility of obtaining at least a proportion of his entitlement on an equal
basis with other Bug River claimants.
D. General conclusion
Having regard to all the foregoing factors and in particular to the impact on the applicant over many years of the Bug River legislative scheme as operated in practice,
the Court concludes that, as an individual, he had to bear a disproportionate and

506

Owlets of Minerva.indd 506

26-10-2011 9:50:59

The Owlets Of Minerva
excessive burden which cannot be justified in terms of the legitimate general community interest pursued by the authorities.
There has therefore been a violation of Article 1 of Protocol No. 1 in the applicant’s
case [unanimous].
II.	ARTICLES 46 AND 41 OF THE CONVENTION
A. Article 46 of the Convention
Article 46 of the Convention provides:
“1. The High Contracting Parties undertake to abide by the final judgment of the
Court in any case to which they are parties.
2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution.”

It is inherent in the Court’s findings that the violation of the applicant’s right guaranteed by Article 1 of Protocol No. 1 originated in a widespread problem which resulted
from a malfunctioning of Polish legislation and administrative practice and which
has affected and remains capable of affecting a large number of persons. The unjustified hindrance on the applicant’s “peaceful enjoyment of his possessions“ was neither
prompted by an isolated incident nor attributable to the particular turn of events in
his case, but rather the consequence of administrative and regulatory conduct on the
part of the authorities towards an identifiable class of citizens, namely the Bug River
claimants.
The existence and the systemic nature of that problem have already been recognised by the Polish judicial authorities, as has been confirmed by a number of rulings. Thus, in its judgment of 19 December 2002 the Constitutional Court described
the Bug River legislative scheme as “caus[ing] an inadmissible systemic dysfunction”.
Endorsing that assessment, the Court concludes that the facts of the case disclose the
existence, within the Polish legal order, of a shortcoming as a consequence of which
a whole class of individuals have been or are still denied the peaceful enjoyment of
their possessions. It also finds that the deficiencies in national law and practice identified in the applicant’s individual case may give rise to numerous subsequent wellfounded applications.
As part of a package of measures to guarantee the effectiveness of the Convention
machinery, the Committee of Ministers of the Council of Europe adopted on 12 May
2004 a Resolution (Res(2004)3) on judgments revealing an underlying systemic problem, in which, after emphasising the interest in helping the State concerned to identify the underlying problems and the necessary execution measures (seventh paragraph of the preamble), it invited the Court “to identify in its judgments finding a
violation of the Convention what it considers to be an underlying systemic problem
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and the source of that problem, in particular when it is likely to give rise to numerous
applications, so as to assist States in finding the appropriate solution and the Committee of Ministers in supervising the execution of judgments” (paragraph I of the
resolution). That resolution has to be seen in the context of the growth in the Court’s
caseload, particularly as a result of series of cases deriving from the same structural
or systemic cause.
In the same context, the Court would draw attention to the Committee of Ministers’ Recommendation of 12 May 2004 (Rec(2004)6) on the improvement of domestic
remedies, in which it is emphasised that, in addition to the obligation under Article 13 of the Convention to provide an individual who has an arguable claim with
an effective remedy before a national authority, States have a general obligation to
solve the problems underlying the violations found. Mindful that the improvement
of remedies at the national level, particularly in respect of repetitive cases, should
also contribute to reducing the workload of the Court, the Committee of Ministers
recommended that the Contracting States, following Court judgments which point
to structural or general deficiencies in national law or practice, review and, “where
necessary, set up effective remedies, in order to avoid repetitive cases being brought
before the Court”.
Before examining the applicant’s individual claims for just satisfaction under Article 41 of the Convention, in view of the circumstances of the instant case and having
regard also to the evolution of its caseload, the Court wishes to consider what consequences may be drawn for the respondent State from Article 46 of the Convention. It
reiterates that by virtue of Article 46 the High Contracting Parties have undertaken
to abide by the final judgments of the Court in any case to which they are parties,
execution being supervised by the Committee of Ministers. It follows, inter alia, that
a judgment in which the Court finds a breach, it imposes on the respondent State a
legal obligation not just to pay those concerned the sums awarded by way of just satisfaction under Article 41, but also to select, subject to supervision by the Committee
of Ministers, the general and/or, if appropriate, individual measures to be adopted
in their domestic legal order to put an end to the violation found by the Court and
to redress so far as possible the effects. Subject to monitoring by the Committee of
Ministers, the respondent State remains free to choose the means by which it will
discharge its legal obligation under Article 46 of the Convention, provided that such
means are compatible with the conclusions set out in the Court’s judgment (see Scoz
zari and Giunta v. Italy1 [GC], nos. 39221/98 and 41963/98, § 249, ECHR 2000-VIII).
The Court has already noted that the violation which it has found in the present
case has as its cause a situation concerning large numbers of people. The failure to
implement in a manner compatible with Article 1 of Protocol No. 1 the chosen mechanism for settling the Bug River claims has affected nearly 80,000 people. There are

1

See p. 183 of this book.
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moreover already 167 applications pending before the Court brought by Bug River
claimants. This is not only an aggravating factor as regards the State’s responsibility
under the Convention for an existing or past state of affairs, but also represents a
threat to the future effectiveness of the Convention machinery.
Although it is in principle not for the Court to determine what remedial measures
may be appropriate to satisfy the respondent State’s obligations under Article 46 of
the Convention, in view of the systemic situation which it has identified, the Court
would observe that general measures at national level are undoubtedly called for in
execution of the present judgment, measures which must take into account the many
people affected.
Above all, the measures adopted must be such as to remedy the systemic defect
underlying the Court’s finding of a violation so as not to overburden the Convention system with large numbers of applications deriving from the same cause. Such
measures should therefore include a scheme which offers to those affected redress for
the Convention violation identified in the instant judgment in relation to the present
applicant. In this context the Court’s concern is to facilitate the most speedy and effective resolution of a dysfunction established in national human rights protection.
Once such a defect has been identified, it falls to the national authorities, under the
supervision of the Committee of Ministers, to take, retroactively if appropriate (see
Bottazzi v. Italy [GC], no. 34884/97, § 22, ECHR 1999-V, Di Mauro v. Italy [GC], no.
34256/96, § 23, ECHR 1999‑V, and the Committee of Ministers’ Interim Resolution
ResDH(2000)135 of 25 October 2000 (Excessive length of judicial proceedings in Italy: general measures); see also Brusco v. Italy (dec.), no. 69789/01, ECHR 2001-IX, and
Giacometti and Others v. Italy (dec.), no. 34939/97, ECHR 2001-XII), the necessary
remedial measures in accordance with the subsidiary character of the Convention,
so that the Court does not have to repeat its finding in a lengthy series of comparable
cases.
With a view to assisting the respondent State in fulfilling its obligations under Article 46, the Court has sought to indicate the type of measure that might be taken by
the Polish State in order to put an end to the systemic situation identified in the present case. The Court is not in a position to assess whether the December 2003 Act can
be treated as an adequate measure in this connection since no practice of its implementation has been established as yet. In any event, this Act does not cover persons
who – like Mr Broniowski – had already received partial compensation, irrespective
of the amount of such compensation. Thus, it is clear that for this group of Bug River
claimants the Act cannot be regarded as a measure capable of putting an end to the
systemic situation identified in the present judgment as adversely affecting them.
Nevertheless, as regards general measures to be taken, the Court considers that the
respondent State must, primarily, either remove any hindrance to the implementation of the right of the numerous persons affected by the situation found, in respect
of the applicant, to have been in breach of the Convention, or provide equivalent redress in lieu. As to the former option, the respondent State should, therefore, through
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appropriate legal and administrative measures, secure the effective and expeditious
realisation of the entitlement in question in respect of the remaining Bug River
claimants, in accordance with the principles for the protection of property rights laid
down in Article 1 of Protocol No. 1, having particular regard to the principles relating
to compensation.
[Editors’ note: the Court reserved the question of just satisfaction and subsequently
struck the application out of its list of cases following a friendly settlement reached
between the parties.]
CONCURRING OPINION OF JUDGE ZUPANČIČ
[W]e refer to the resolution of the Committee of Ministers of the Council of Europe
dated 12 May 2004 (Res(2004)3); the Committee, “after emphasising the interest in
helping the State concerned to identify the underlying problems and the necessary
execution measures, ..., invited the Court ‘to identify in its judgments finding the vio
lation of the Convention, what it considers to be an underlying systemic problem and
the source of that problem, in particular when it is likely to give rise to numerous ap
plications, so as to assist States in finding the appropriate solution and the Committee
of Ministers in supervising the execution of judgments.’ ”
The Court uses this portion of the resolution of the Committee of Ministers to rationalise what it then says … as if it were continuing the incremental process that had
been commenced in Scozzari and Giunta v. Italy ([GC], nos. 39221/98 and 41963/98,
§ 249, ECHR 2000‑VIII).
In Scozzari and Giunta, the Court, for the first time, applied the language of Article 41 of the Convention in conjunction with Article 46, to the effect that, taken
together, they require the State to do away with the situation which had caused the
violation (“restitutio in integrum”) in the first place and which in fact was the violation found in the case.
Article 46 requires the High Contracting Parties to undertake to abide by the final
judgment of the Court; Article 41 refers to situations where the internal law of the
High Contracting Party concerned allows only partial reparation to be made. The
way Article 41 is phrased, which was the basis of our position taken in Scozzari and
Giunta, implies that the just satisfaction afforded to the party injured by the Contracting State is granted derivatively and secondarily, that is, in situations where the
internal law of the High Contracting Party concerned does not itself provide for and
deliver a full reparation (meaning restitutio in integrum). The travaux préparatoires
of the Convention reveal the origin of this rather enigmatic and confusing phrase. It
derived from a pre-war Swiss-German arbitration agreement. It was used as a means
of mere political compromise concerning the binding nature of the judgments of the
Court; hence its unsuitable language.

510

Owlets of Minerva.indd 510

26-10-2011 9:50:59

The Owlets Of Minerva
However, in Scozzari and Giunta we finally decided to interpret the above language consistently with its logical import, namely, to the effect that pecuniary just
satisfaction cannot be the sole remedy. We shall see below that there are situations
where mere just satisfaction has rather absurd results. This follows the crucial legal
logic according to which the right and the remedy must be interdependent. The consubstantiality of the language of Articles 41 and 46 logically implies that the internal
law of the High Contracting Party must offer a remedy to the applicant in whose case
the violation was found and, moreover, that that remedy should be decided upon by
the Court in its final judgment, by which the High Contracting Party undertakes to
abide.
In other words, in Scozzari and Giunta we came to the logically inescapable conclusion that restitutio in integrum should be required by the Court in situations in
which the non-compliance with the Convention – Scozzari and Giunta was a familylaw case – is a continuing situation extending into the future. Partial or complete
compensation for the injury incurred prior to the Court’s final judgment, even assuming that money can make good such injuries, would only cover the period up to
the point of the Court’s own final finding of a violation. The situation in the recently
decided case of Assanidze v. Georgia ([GC], no. 71503/01, ECHR 2004-II), where the
applicant continued to be illegally detained, and where the Court for the first time
in the operative part of the judgment required the applicant’s immediate release, is
precisely the case in point. It also grows out of the Scozzari and Giunta doctrine. This
doctrine is principled and has nothing whatsoever to do with the pragmatic aspect of
offsetting the Court’s rapidly augmenting caseload.
In short, it would be absurd if the Court were to afford “just satisfaction to the injured party” and then sub rosa acquiesce to the continuation of the status quo which
the offending State would not be obliged, under the previous interpretation of the
language of Article 41, to remedy in its essential aspects.
However, in Broniowski we have a situation that is analogous but not identical
to the one in Scozzari and Giunta and Assanidze. In these two cases, without the
Court’s express order, the applicant would continue to suffer the violation of her or
his human rights. In Broniowski on the other hand the applicant himself will indeed
have been vindicated and compensated, but thousands of others will not. It is true, in
other words, that to offer just satisfaction to Mr Broniowski will do absolutely nothing to resolve the predicament in which thousands of other citizens of Poland have
found themselves in the whole post-war period. And in which they would continue
to find themselves despite the Court’s finding the violation. At issue, therefore, is not
the continuing violation of the human rights of a single applicant, but of thousands
of other subjects. A fortiori, therefore, the Court does have reason to require the State
to remedy this “systemic situation”. I wholeheartedly and unequivocally support this
principled essence of the Court’s decision.
What I do not agree with is the ambivalent and hesitant rationale of the judgment.
I do not think this Court needs, apart from the Convention itself, any additional

511

Owlets of Minerva.indd 511

26-10-2011 9:50:59

Boštjan M. Zupančič
legal rationalisation to legitimise its principled logic, and especially if it is to seek that
legal basis in a resolution of the Committee of Ministers which, in fact, has quite a
different pragmatic goal in mind. The Committee of Ministers refers to the underlying “systemic problem” which, typically, is the situation in which Italy found itself
with its massive unreasonable delay problem, where the cases were not decided in
good time and where justice had systematically been denied because it had again
and again been delayed. I simply do not agree with the sentence where the majority says that “that resolution has to be seen in the context of the growth of the Court’s
caseload, particularly as a result of series of cases deriving from the same structural or
systemic cause”. The reference … to the “threat to the future effectiveness of the Con
vention machinery” has absolutely nothing to do with the principled position taken
by the Court. Again, we say that “the measures adopted must be such as to remedy
the systemic defect underlying the Court’s finding of a violation so as not to overbur
den the Convention system with large numbers of applications deriving from the same
cause”. The true reason for the logic started in Scozzari and Giunta and continued in
Assanidze has nothing to do with the Court’s caseload.
It has, however, everything to do with justice.
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Systemic problems - application of the “pilot judgment” procedure
Hutten-Czapska v. Poland
Judgment of 19 June 2006 [Grand Chamber]
THE FACTS
The applicant is one of around 100,000 landlords in Poland affected by a restrictive
system of rent control (from which some 600,000 to 900,000 tenants benefit), which
originated in laws adopted under the former communist regime. The system imposes
a number of restrictions on landlords’ rights, in particular, setting a ceiling on rent
levels.
The property in question was taken under State management after the entry into
force of a 1946 decree on the State Management of Housing and Lease Control giving
the Polish authorities power to assign flats in privately-owned buildings to particular tenants. The applicant’s parents tried unsuccessfully to regain possession of their
property.
In 1974, a new regime on the state management of housing entered into force, the
so-called “special lease scheme”. In 1975, the mayor issued a decision by which the
ground floor of the house was leased to another tenant. In the 1990s, the applicant
tried to have that decision declared null and void but only succeeded in obtaining a
decision declaring that it had been issued contrary to the law.
In 1990, the District Court declared that the applicant had inherited her parents’
property and, in 1991, she took over the management of the house. She then brought
several unsuccessful sets of proceedings – civil and administrative – to regain possession of her property and to relocate the tenants.
In 1994, a rent control scheme was applied to private property in Poland, under
which landlords were both obliged to carry out costly maintenance work and prevented from charging rents which covered those costs. According to one calculation,
rents covered only about 60% of the maintenance costs. Severe restrictions on the
termination of leases were also in place. The 1994 Act was replaced by a new act in
2001, designed to improve the situation, which maintained all restrictions on the
termination of leases and obligations in respect of maintenance of property and also
introduced a new procedure for controlling rent increases. For instance, it was not
possible to charge rent at a level exceeding 3% of the reconstruction value of the property in question. In the applicant’s case this amounted to 1,285 Polish zlotys (PLN) in
2004 (equivalent to 316 Euros).
In 2000 and 2002, the Constitutional Court found that the rent-control scheme
under both the 1994 Act and the 2001 Act was unconstitutional and that it had placed
a disproportionate and excessive burden on landlords. The provisions in question
were repealed and from 10 October 2000 until 31 December 2004, the applicant was
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able to increase the rent she charged by about 10% to PLN 5.15 a square metre (approximately 1.27 Euros).
On 1 January 2005, new provisions (the “December 2004 amendments”) entered
into force which allowed, for the first time, rents exceeding 3% of the reconstruction value of the property being rented to increase by not more than 10% a year. The
new provisions still maintained State control over levels of rent. Those provisions,
after being challenged by the Prosecutor General of Poland before the Constitutional
Court, were later repealed as unconstitutional.
On 22 February 2005, a Chamber of the Court held that there had been a violation
of Article 1 of Protocol No. 1 and considered with regard to Article 46 of the Convention that the violation had originated in a systemic problem linked to the malfunctioning of Polish legislation.
THE LAW
I.	ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1 TO THE
CONVENTION
The applicant complained under Article 1 of Protocol No. 1 to the Convention that
the situation created by the implementation of the laws imposing tenancy agreements
on her and setting an inadequate level of rent amounted to a continuing violation of
her right to the enjoyment of her possessions. In her submission, the very essence of
her right of property had been impaired because she was not only unable to derive
any income from her property but also, owing to restrictions on the termination of
leases of flats subject to the rent-control scheme, she could not regain the possession
and use of her property. Article 1 of Protocol No. 1 reads as follows:
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.
The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.”

The Grand Chamber of the Court agreed with the assessment of the applicant’s situation set out in the Court’s Chamber judgment, which found that the Polish authorities had imposed a “disproportionate and excessive burden” on the applicant, which
could not be justified by any legitimate community interest.
The Grand Chamber added, however, that the violation of the right of property
in the applicant’s case was not exclusively linked to the question of the levels of rent
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chargeable but, rather, consisted in the combined effect of defective provisions on the
determination of rent and various restrictions on landlords’ rights in respect of termination of leases, the statutory financial burdens imposed on them and the absence
of any legal ways and means making it possible for them either to offset or mitigate
the losses incurred in connection with maintenance of property or to have the necessary repairs subsidised by the State in justified cases.
The Court referred to its case-law confirming that in many cases involving limitations on the rights of landlords – which were and are common in countries facing housing shortages – the limitations applied had been found to be justified and
proportionate to the aims pursued by the State in the general interest (see Spa
dea and Scalabrino v. Italy, judgment of 28 September 1995, § 33, Series A no. 315‑B,
§ 18; and Mellacher and Others v. Austria, judgment of 19 December 1989, § 44, Series A no. 169, §§ 27 and 55). However, in none of those cases had the authorities
restricted the applicants’ rights to such a considerable extent as in the applicant’s
case. In the first place, she had never entered into any freely-negotiated lease agreement with her tenants; rather, her house had been let to them by the State. Secondly,
Polish legislation attached a number of conditions to the termination of leases, thus
seriously limiting landlords’ rights. Finally, the levels of rent were set below the costs
of maintenance of the property such that landlords were not able to increase the rent
in order to cover necessary maintenance expenses. The Polish scheme did not, and
does not, provide for any procedure for maintenance contributions or State subsidies,
thereby causing the inevitable deterioration of the property for lack of adequate investment and modernisation.
It was true that the Polish State, which inherited from the communist regime an
acute shortage of flats available for lease at an affordable level of rent, had to balance
the exceptionally difficult and socially sensitive issues involved in reconciling the
conflicting interests. It had to secure the protection of the property rights of landlords and respect the social rights of tenants, who were often vulnerable individuals.
Nevertheless, the legitimate interests of the community in such situations called for
a fair distribution of the social and financial burden involved in the transformation
and reform of the country’s housing supply. That burden could not, as in the applicant’s case, be placed on one particular social group, however important the interests
of the other group or the community as a whole.
In the light of the foregoing, and having regard to the effects of the operation of the
rent-control legislation during the whole period under consideration on the rights of
the applicant and others in a similar situation, the Polish State had failed to strike the
requisite fair balance between the general interests of the community and the protection of the right of property.
There has accordingly been a violation of Article 1 of Protocol No. 1 to the Convention [unanimous].
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II.	ARTICLE 46 OF THE CONVENTION
Article 46 of the Convention provides:
“1. The High Contracting Parties undertake to abide by the final judgment of the
Court in any case to which they are parties.
2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution.”

A. Application of the “pilot-judgment” procedure
(a) Principles deriving from the Court’s case-law
In the case of Broniowski v. Poland2, concerning the issue of the compatibility with
the Convention of a legislative scheme that affected a large number of persons (some
80,000), the Court found for the first time the existence of a systemic violation, which
it defined as a situation where “the facts of the case disclose ... within the [domestic]
legal order ... a shortcoming as a consequence of which a whole class of individuals
have been or are still denied [their Convention right or freedom]” and where “the deficiencies in the national law and practice identified in the applicant’s individual case
may give rise to numerous subsequent well-founded applications..”
The Court further found that the violation in that case had “originated in a widespread problem which resulted from a malfunctioning of Polish legislation and administrative practice and which ha[d] affected and remain[ed] capable of affecting a
large number of persons” (see Broniowski, cited above, § 189).
In that connection, the Court directed that “the respondent State must, through
appropriate legal measures and administrative practice, secure the implementation
of the property right in question in respect of the remaining Bug River claimants or
provide them with equivalent redress in lieu, in accordance with the principles of
protection of property rights under Article 1 of Protocol No. 1” (see the fourth operative provision of the principal judgment).
The Court thereby made clear that general measures at national level were called
for in execution of the judgment and that those measures should take into account
the many people affected and remedy the systemic defect underlying the Court’s
finding of a violation. It also observed that they should include a scheme offering to
those affected redress for the Convention violation. It stressed that once such a defect
had been identified, it fell to the national authorities, under the supervision of the
Committee of Ministers, to take, retroactively if appropriate, the necessary remedial
measures in accordance with the subsidiary character of the Convention (ibid. § 193

2

See p. 346 of this book.
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and Broniowski v. Poland (friendly settlement) [GC], no. 31443/96, §§ 34-35 ECHR
2005-IX).
This kind of adjudicative approach by the Court to systemic or structural problems in the national legal order has been described as a “pilot-judgment procedure”
(see, for example, the Court’s position paper on proposals for reform of the European Convention on Human Rights and other measures as set out in the report of
the Steering Committee for Human Rights of 4 April 2003 (CDDH(2003)006 Final),
unanimously adopted by the Court at its 43rd plenary administrative session on
12 September 2003, paragraphs 43 to 46; and the response by the Court to the CDDH
Interim Activity Report, prepared following the 46th plenary administrative session
on 2 February 2004, paragraph 37) (ibid.).
The object in the Court’s designating a case for a “pilot-judgment procedure” is
to facilitate the most speedy and effective resolution of a dysfunction affecting the
protection of the Convention right in question in the national legal order. One of the
relevant factors considered by the Court in devising and applying that procedure has
been the growing threat to the Convention system resulting from large numbers of
repetitive cases that derive from, among other things, the same structural or systemic
problem (ibid.).
Indeed, the pilot-judgment procedure is primarily designed to assist the Contracting States in fulfilling their role in the Convention system by resolving such problems
at national level, thereby securing to the persons concerned their Convention rights
and freedoms as required by Article 1 of the Convention, offering to them more rapid
redress.
(b) Application of the above principles to the present case
The Chamber considered that the principles established in the Broniowski case
applied equally to the present case, especially as the operation of the rent-control
scheme might potentially affect an even larger number of individuals – some 100,000
landlords and from 600,000 to 900,000 tenants (see paragraph 191 of the Chamber
judgment). It also held that, as in the Broniowski case, the facts of the instant case
revealed the existence of an underlying systemic problem connected with a serious
shortcoming in the domestic legal order. The Chamber identified that shortcoming as
“the malfunctioning of Polish housing legislation in that it imposed, and continue[d]
to impose, on individual landlords, restrictions on increases in rent for their dwellings, making it impossible for them to receive rent reasonably commensurate with
the general costs of property maintenance.”
The Grand Chamber agrees with the Chamber’s conclusion that the present case
is suitable for the application of the pilot-judgment procedure as established in the
Broniowski judgments.
It is common ground that the operation of the impugned housing legislation
– which, regardless of the Government’s reservations as to the applicant’s allegedly
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atypical situation, applied to her in the same way as to the other landlords – potentially entailed consequences for the property rights of a large number of persons
whose flats (some 600,000, or 5.2% of the entire housing resources of the country)
were let under the rent-control scheme. While the number of similar applications
pending before the Court currently stands at eighteen – a figure which, in comparison with the Broniowski case, may seem insignificant – one of those cases has been
lodged by an association of some 200 landlords asserting a breach of their individual
rights. At any rate, the identification of a “systemic situation” justifying the application of the pilot-judgment procedure does not necessarily have to be linked to, or
based on, a given number of similar applications already pending. In the context of
systemic or structural violations the potential inflow of future cases is also an important consideration in terms of preventing the accumulation of repetitive cases on the
Court’s docket, which hinders the effective processing of other cases giving rise to
violations, sometimes serious, of the rights it is responsible for safeguarding.
Although the Government maintained that the rent-control scheme no longer existed in Poland following the Constitutional Court’s judgment of 19 April 2005, the
Court can only refer to its earlier conclusion that, notwithstanding that ruling, the
general situation has not yet been brought into line with the Convention standards.
The Grand Chamber shares the Chamber’s general view that the problem underlying the violation of Article 1 of Protocol No. 1 in the present case consists in “the malfunctioning of Polish housing legislation“. Indeed, this assessment is still accurate,
in particular in the light of the Constitutional Court’s finding that the breach of the
applicant’s and other landlords’ property rights originated in “defective legislation”
that has continually been applied to them since the entry into force of the 1994 Act.
However, the Grand Chamber sees the underlying systemic problem as a combination of restrictions on landlords’ rights, including defective provisions on the
determination of rent, which was and still is exacerbated by the lack of any legal
ways and means enabling them at least to recover losses incurred in connection with
property maintenance, rather than as an issue solely related to the State’s failure to
secure to landlords a level of rent reasonably commensurate with the costs of property maintenance.
B. General measures
One of the implications of the pilot-judgment procedure is that the Court’s assessment of the situation complained of in a “pilot” case necessarily extends beyond the
sole interests of the individual applicant and requires it to examine that case also
from the perspective of the general measures that need to be taken in the interest of
other potentially affected persons (see, mutatis mutandis, Broniowski (friendly settle
ment), cited above, § 36). For that reason, the individual solutions adopted in the
applicant’s case and relied on by the Government in their arguments as to the application of the pilot-judgment procedure cannot be regarded as decisive in this context.
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As regards the general measures to be applied by the Polish State in order to put
an end to the systemic violation of the right of property identified in the present case,
and having regard to its social and economic dimension, including the State’s duties
in relation to the social rights of other persons, the Court considers that the respondent State must above all, through appropriate legal and/or other measures, secure in
its domestic legal order a mechanism maintaining a fair balance between the interests of landlords, including their entitlement to derive profit from their property, and
the general interest of the community – including the availability of sufficient accommodation for the less well-off – in accordance with the principles of the protection of
property rights under the Convention.
It is not for the Court to specify what would be the most appropriate way of setting
up such remedial procedures or how landlords’ interest in deriving profit should be
balanced against the other interests at stake; thus, under Article 46 the State remains
free to choose the means by which it will discharge its obligations arising from the
execution of the Court’s judgments (see Broniowski, cited above, §§ 186 and 192).
The Court would, however, observe in passing that the many options open to the
State certainly include the measures indicated by the Constitutional Court in its June
2005 Recommendations, setting out the features of a mechanism balancing the rights
of landlords and tenants and criteria for what might be considered a “basic rent”,
“economically justified rent” or “decent profit”.
For these reasons, the Court:
1. Holds by 16 votes to 1 that the above violation has originated in a systemic problem connected with the malfunctioning of domestic legislation in that:
(a) it imposed, and continues to impose, restrictions on landlords’ rights, including defective provisions on the determination of rent;
(b) it did not and still does not provide for any procedure or mechanism enabling
landlords to recover losses incurred in connection with property maintenance.
2. Holds by 15 votes to 2 that, in order to put an end to the systemic violation identified in the present case, the respondent State must, through appropriate legal
and/or other measures, secure in its domestic legal order a mechanism maintaining a fair balance between the interests of landlords and the general interest
of the community, in accordance with the standards of protection of property
rights under the Convention.
[Editor’s note: the Court awarded the applicant 30,000 euros in respect of non-pecuniary damage; it reserved the question of pecuniary damage and a friendly settlement was subsequently reached in that respect.]
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PARTLY CONCURRING, PARTLY DISSENTING OPINION OF JUDGE
ZUPANČIČ
I
The issue touched upon by Judge Zagrebelsky [see below] is real. At the core of his
partly dissenting opinion is the finding that the Convention’s Article 463 narrows
the binding effect of our judgments to what in constitutional law is called the effect
inter partes, that is, between the State and the particular applicant affected by the
judgment. In other words, Judge Zagrebelsky is critical of the Broniowski v. Poland 4
case, in which this narrow inter partes binding effect was enlarged to encompass
other identical or similar cases, irrespective of the question whether they were already pending before this Court.
Logically, the next question is whether the Broniowski v. Poland judgment – ultra
vires, as Judge Zagrebelsky clearly implies! – introduces a so-called erga omnes binding effect into our decisions.
Have we indeed expanded the scope of jurisdiction to the extent that we may now
pronounce with binding effect erga omnes5 and not only on particular cases im-

3
4
5

Article 46 – Binding force and execution of judgments
(1) The High Contracting Parties undertake to abide by the final judgment of the Court in any case
to which they are parties.
See p. 346 of this book.
Professor Steinberger has brilliantly demonstrated, there are three levels on which judgments can
have their effects: (1) as res judicata, (2) as erga omnes decisions and (3) as the true source of law. For
more on inter partes effect and erga omnes effect of judgments, see The Owl of Minerva, p. 351-392.
“The assumption in the time of Enlightenment was that there can and that therefore there
should be a clear division of labour (separation of powers) between the legislative and the judicial
branches of power along the seemingly clear line distinguishing between what is abstract and what
concrete..... The Kelsenian reading of the Constitution is conceptualistic, i.e. it pretends to infuse
order, meaning and connectedness into the imagined ‘abstract to concrete’ pyramid of legal acts.
In Kelsen’s traditional pyramid of legal acts, the constitution is the queen bee of the legal system,
the cloud-hidden tip of the abstract and deductive logical pyramid with which all subordinate legal
acts must be logically concordant. In this tradition, therefore, the specific sentences of the constitution only rarely formed the major legal premises of judgments delivered by the courts.... Thus, the
codifications succeeded in sealing the division of powers between the parliament and the courts.
According to this way of thinking, only the legislative branch is entitled to produce abstract legal
acts, with the concession that they possibly require interpretation by the judges. Thus, the legislative
branch of power is entrusted with the exclusive power to create substantive abstract legal criteria for
judging (law). Judges, on the other hand, are left with the mere ‘concretizing’ task of applying these
abstract criteria in concrete circumstances of specific cases. Since the specific solutions to specific
legal problems introduced by the judges were reduced to the so-called ‘judicial practice’ according
to this ideology, they could not figure as a valid source of law and were de jure not even binding on
the lower courts. This meant that there was little empirical feedback between the reality of conflicts
and deductive law-making. Since the legal solutions no longer organically grew out of specific precedents, the Continental legal system, although sustained by sometimes brilliant academic theoretical contributions, in a sense lost its ability to learn from its own experience.
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mediately before us? Have we put ourselves into the role of the negative legislator for
46 countries? Does the Broniowski v. Poland judgment really represent a qualitative
jump?
The answer to the latter question is simple and pragmatic. If in the Broniowski v.
Poland case we had not decided the way we did, there would have been 80,000 cases
pending in this Court. In the best of possible worlds, we would in due time (?) decide
all these 80,000 cases. We would mechanically, or, as they say today, in “copy-paste”
fashion, reiterate the Broniowski v. Poland judgment – 80,000 times.
The only beneficial effect of this, if it can be so called, would be to stick to the narrowly perceived letter of Article 46 of the Convention, adopted even before the time
the European Commission of Human Rights had been waiting for the postman to
bring an application so it would have something to do. In this connection, it is true
that Protocol No. 14 did not make provision for our judgments to have erga omnes
binding effect, but does that really prove the point Judge Zagrebelsky is making?
Moreover, imagine that the particular national legislation provides for the possibility of a so-called class action. Procedurally, class action is a situation in which all
actual and potential plaintiffs are joined by law, that is, where one or more members
of a class may sue or be sued as representative parties on behalf of all only if (1) the
class is so numerous that joinder of all members is impracticable, (2) there are questions of law or fact common to the class, (3) the claims or defences of the representative parties are typical of the claims or defences of the class, and (4) the representative
parties will fairly and adequately protect the interests of the class.
In such a situation the applicants before the Court would be all the actual and
potential plaintiffs and our decision concerning one of them would have binding effect – not erga omnes but in relation to this particular class of applicants. Just as in the
Broniowski v. Poland constellation, the judgment of the European Court would bind
the State to indemnify all of them. Would that be contrary to the letter and the spirit
of Article 46, by which “[t]he High Contracting Parties undertake to abide by the final
judgment of the Court in any case to which they are parties”? In such an assemblage,
evidently, “the parties” to the case would be all “actual and potential plaintiffs”. The
pilot-judgment procedure introduced by Broniowski would then be, for this internal reason deriving from the national civil procedure, completely in agreement with
both the letter and the spirit of Article 46 of the Convention.

The consequences of this ideology, for it is in essence an ideologically rigid position to maintain
this abstract-concrete distinction, were profound. The process of law-creation was separated from
adjudication as its empirical source. It became theoretically deductive instead of being practically
inductive. However, in the process, the constitution, too, was for the same reasons insulated – except
in the broadest lines of state regulation – from the social and political reality (not to speak of human
rights) it was supposed to govern….Today, the ECHR is no longer simply the mouthpiece of the law.
A violation of human rights is alleged and the court produces an inter partes decision which, in the
end, inevitably has at least a de facto erga omnes effect.” See The Owl of Minerva, pp. 354-359.
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I dare say that this class-action analogy works in most situations in which the
Court would find it practical and reasonable to apply the pilot-judgment procedure.
Not only is this far from violating Article 46 of the Convention, it is also far removed
from the so-called erga omnes effect that would violate it.
II
The travaux préparatoires of the Convention do indeed show that the current Article 41 was initially intended to have erga omnes binding effect on national jurisdictions.6 This is what the founding fathers wanted. It was the politicians defending
national sovereignty who replaced the formerly clear language of the Article in question with the current incomprehensible language drawn from an old German-Swiss
arbitration agreement.
In order to respect the spirit of the Convention, we may take these political hesitations seriously and ask the next question. Is it better for Poland to be condemned
in this Court 80,000 times and to pay all the costs and expenses incurred in 80,000
cases, or is it better to say to the country concerned: “Look, you have a serious prob
lem on your hands and we would prefer you to resolve it at home...! If it helps, these are
what we think you should take into account as the minimum standards in resolving
this problem...”?
Which one of the two solutions is more respectful of national sovereignty?
The implicit fear that the Court has surreptitiously introduced the erga omnes
binding effect of its decisions must thus be qualified. First, a de facto erga omnes effect exists anyway, whether the Court is forced to repeat it 80,000 times or not. There
is no escaping this.
Second, a de jure erga omnes binding effect would be one expressed in the judgment in abstracto. In such a case we would say that a particular piece of national
legislation that had been the cause of the case before us was incompatible with the
Convention, or in other words “un-conventional”.
The Court clearly does not have, with the usual paraphernalia of constitutional
law, an interest in meddling in what national legislation should or should not do.
Subsidiarity is a healthy collateral effect of the simple fact that an international judicial body does not know how to, and thus does not want to, enter into the details of
national legislative happenings.
This is the role rightly reserved for national constitutional courts.

6

See, in this connection, the ambivalent and ambiguous judgment of the German Constitutional
Court, Order of the Second Division of 14 October 2004, 2 BvR 1481/04, concerning the internal binding effects of the judgment of the Third Section of the Court in Görgülü v. Germany (no.
74969/01, 26 May 2004).
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Third, we are situated at the top of 46 national judicial pyramids. The message sent
to one of these jurisdictions will have a completely different meaning in another. In
other words, our pronouncements are decisions concerning minimum standards, irrespective of how the violations happened in Iceland or in Azerbaijan. We are not and
cannot be the constitutional court for the 46 countries concerned. The fears that we
shall usurp that role are not realistic.
The subsidiary international jurisdiction nevertheless plays a role and engages in
a legal discourse and in decision-making, functions which are somewhat similar to
what the constitutional courts do. I would expect constitutionalist legal academia to
decipher all the constitutive differences.
Suffice it to say here that decisions such as Broniowski or Hutten‑Czapska or for
that matter Lukenda are practical and pragmatic decisions – akin to class-action
judgments – that avert an increase in the quantity of cases without subverting the
intended quality of the binding effect of the judgments of this Court. They say that
for some people the experience of thirty years is the experience of one year repeated
thirty times. I do not think we want to project this adage onto the States signatories
to the Convention.
III
In the end, and quite apart from the general question addressed above, I have voted
against point number four of the operative provisions and its reference to the judgment. The objectionable paragraph … reads as follows:
“... the Court considers that the respondent State must above all, through appropriate legal and/or other measures, secure in its domestic legal order a mechan
ism maintaining a fair balance between the interests of landlords, including their
entitlement to derive profit from their property ...” [Emphasis added.]

The travaux préparatoires of Protocol No. 1 amply demonstrate the hesitations different prospective signatories had concerning its Article 1.7 These hesitations concerned
the question whether the right to property is a human right at all. A fortiori, the right
to derive profit by merely owning an apartment building cannot be seen as a human
right.
I think the language of Article 1 of Protocol No. 1 demonstrates this:
“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest

7

Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms, 213
UNTS 262, entered into force 18 May 1954.
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and subject to the conditions provided for by law and by the general principles of
international law.
The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.” [Emphasis added.]

In other words, the question whether “peaceful enjoyment of one’s possessions” implies the “entitlement to derive profit from one’s property” must be answered in the
negative. This is not the place to discuss the “social function of property”, although a
clause to that effect is an integral part of many modern constitutions. Suffice it to say
that a sheer profit for the landlord – in other words, income not derived from his services – is, for the tenant, of necessity a payment that is not reciprocated by a benefit.
How can that be a landlord’s human right?
PARTLY DISSENTING OPINION OF JUDGE ZAGREBELSKY
(Translation)
I concur with the Court’s finding in the present case that there has been a violation of
Article 1 of Protocol No. 1 in respect of the applicant. I also share the opinion that the
violation is a systemic one which results from the particular statutory rules in force
in Poland and could be eliminated if a system were set up conforming to the requirements outlined in the judgment.
However, I cannot accept the Court’s conclusions as regards the indications given
to the Government, as set out in points 3 and 4 of the operative provisions. My disagreement relates to the fact that these indications are given directly by the Court in
the operative provisions of its judgment.
By way of introduction, I would note the weakness of the legal basis of the pilotjudgment procedure in its most evident aspect. I am referring to the indication in the
operative provisions of the need for the State to amend its own legislation in order to
solve a general problem affecting persons other than the applicant. I would observe
in this connection that the text of Article 46 of the Convention simply states that
“[t]he High Contracting Parties undertake to abide by the final judgment of the
Court in any case to which they are parties” and that it is for the Committee of Minis
ters to supervise the execution of judgments. It seems to me that the expression “any
case to which they are parties” may well refer precisely to cases between the applicant
and the State that have been decided by the Court (this is logical seeing that its judgments are adopted following adversarial proceedings). The arguments set out by the
Committee of Ministers in Resolutions Res(2004)3 and Res(2004)6 of 12 May 2004,
which are addressed to governments, are undoubtedly of much importance and must
be taken into account by the Court with a view to ensuring that the reasons given in
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its judgments are as clear as possible. Indeed, that is an essential requirement for enabling governments, under the supervision of the Committee of Ministers, to comply
with judgments (Article 46 of the Convention) and to take all general measures necessary to prevent any further violations (Article 1). However, one cannot overlook the
fact that the proposals to which the Court refers in the judgment were not included in
the recent Protocol No. 14 amending the Convention.
Of course, the Court’s judgments do have erga omnes effects in relation to persons
other than the applicant and to other States. The Committee of Ministers’ activities
are clearly influenced by them. However, I would observe in this connection that
although the Committee of Ministers’ well‑established practice of indicating general
measures to governments and asking them to implement them in order to prevent
further violations is usually justified on the basis of Article 46 rather than by the
Committee of Ministers’ general obligations (under Articles 3, 8 and 15 of the Statute
of the Council of Europe), it concerns a Convention institution whose nature, composition and responsibilities are entirely different from those of the Court, which
reflect the latter’s judicial function.
But even without wishing to attach too much weight to the above concerns, after
the Broniowski v. Poland judgment of 22 June 2004 (no. 31443/96, ECHR 2004-V), I
consider that judgments such as the present one undermine the relationship between
the two pillars of the Convention system – the Court and the Committee of Ministers – and entrust the Court with duties outside its own sphere of competence. This
seems patently obvious to me in the present case, much more so than in Broniowski.
It gives me cause to suggest that that precedent does not indicate the only possible
response to the issues raised here. It is not simply a question of instituting a compensation procedure which, while complex and costly, applies to a series of clearly
defined individual cases. On the contrary, the solution to the problem in the present
case involves a total overhaul of the legal system governing owners’ rights vis-à-vis
tenants, taking into account all the known difficulties, options and alternatives in
such matters and the need to adopt a gradual approach in such a sensitive area – what
is more, during the transition from communist to free-market regime. This applies
both in future and as regards redress for any past violations.
It is sufficient to have regard to the Court’s statements … to infer that it is entering territory belonging specifically to the realm of politics and that its indications go
beyond its jurisdictional competence, which concerns the case between the applicant
and the State. Or else – as I am inclined to believe – the Court’s indications, in view
of their self-evidently vague content, cannot be regarded as binding. In my opinion,
they require the Committee of Ministers’ intervention in any event, without adding
in any way to the system’s efficiency (see, mutatis mutandis, Lukenda v. Slovenia, no.
23032/02, 6 October 2005).
I would add that the caution shown by the Court in recognising that the State
has a wide margin of appreciation when laying down rules in such a difficult area
might be merely ostensible. Whether by assessing a possible friendly settlement (as
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in Broniowski v. Poland (striking out), no. 31443/96, ECHR 2005-IX) or by giving
an opinion under Article 46 §§ 4 and 5 as introduced by Protocol No. 14, the Court
should cast aside this caution and say, without referring to the position of a particular
applicant, whether or not the general measures taken are capable of preventing violations in future. This highlights the nature of the problem I wish to raise here and the
consequences of the fact that such indications by the Court are included in the operative provisions of the judgment and hence require “execution”.
To conclude, I would emphasise that the issues which I have outlined concern only
the nature and content of the operative provisions of the “pilot judgment“ which the
Court has adopted. Of much more importance – although it is not mentioned in the
judgment – is the ensuing adjournment of all similar cases until the general problem
has been resolved for all those in the same position as the applicant in the present
case. Such an adjournment is fully justified in accordance with the principle of subsidiarity that characterises the Court’s role. This strikes me as a real innovation that
may prove effective, especially as it does not undermine the balance of the Convention system, does not call into question the characteristic functions of judicial bodies
and encourages the Committee of Ministers to perform its own duties.
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